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Wo  announced  in  our  preface  to  Vol.  12,  that  four  volumes 
would  be  devoted  to  the  decisions  of  four  and  one  third  years. 
Wo  then  exjiccted  to  complete  the  set  much  sooner ;  but  various 
complications,  such  as  surround  the  practicing  lawyer,  delayed 
the  work. 

Editing  a  volume  of  Criminal  Reports,  is  not  an  easy  task, 
when  a  pair  of  shears  is  not  the  principal  factor,  and  when  the 
notes  are  not  taken  from  digests  prepared  by  others.  We  have 
not  moved  with  the  wmgcd  speed  of,  or  cited  as  many  cases  as, 
the  mechanical  quick  compiling  editors ;  but  we  have  endeavored 
to  give  the  law,  and  not  empty  decisions.  One  of  the  burdens 
resting  on  the  profession  of  the  law  today,  is  the  steady  increase 
of  law  reports,  expensive  to  the  practicing  lawyers  and  confus- 
ing to  the  courts.  As  long  as  judges  will  waste  time  and  paper 
with  wordy  decisions,  the  rapid  increase  of  general  reports  will 
continue;  but  reports  on  special  subjects,  to  be  of  assistance  to 
lawyers  should  be  clear,  concise,  and  comprehensive.  To  effect 
this  has  been  our  aim,  and  if  at  times  we  have  dwelt  at  length 
on  any  topic,  it  was  because  of  its  special  importance. 

In  this  volume  we  would  call  special  attention  to;  The 
Letter  of  Abraham  Lincoln  on  the  Trailor  Case ;  The  Reprint 
of  tho  Boorn  Case ;  The  Subject  of  Judicial  Reprieves,  and  our 
notes  on  conspiracy. 

J,  F.  G. 

Norwood  Park,  (/hicago, 
August,  1009, 
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Subjects  treated  of  In  provlona  volumes  of  American  Criminal  Re- 
ports. Uoiiinn  numcrnls  Indloato  volumes,  while  the  pagus  are  given 
In  ordinary  figures.  Some  of  the  prominent  notes  In  late  volumes  are 
indicated  by  brackets. 

ABATEMENT:     VII.  188.  202,  220;  XI.  1. 

ABANDONMENT:     VII.  7;  IX.  1;  X.  1. 

ABUSE  AND  ABUSIVE  LANGUAGE:      XI.   11. 

ABDUCTION:  I.  1.  25,  28;  IV.  1;  V.  1;  VI.  1;  VII.  1;  VIII.  5;  IX.  7. 
20,  23;    X.  3. 

ABORTION:  I.  29;  II.  1,  fi03;  ITT.  1;  TV.  6,  15;  VI.  7,  IG,  194;  VII.  11, 
345;  Vlll.  1,  5GG;  IX.  28;  X.  9;  XI.  3,  4. 

ACCESSORY:  V.  6,  10,  20,  438,  477,  552;  VT.  436,  570;  VII.  22,  568; 
VIII.  19;  X.  419;  XI.  13,  17,  19,  20;  XIV.  115,  607. 

ACCOMPLICE:    XIV.  16,  305,  529,  535. 

ADULTERY:    I.  34,  42;  IV.  25,  30;  VI.  17;  VII.  58;  X.  13;  XI.  23,  24. 

AFFRAY:    VIIL  SO;  X.  20;  XII.  1,  5,  6,  9,  12, 

AGENT:    VII.  152. 

ALIBI:  L  615;  ITL  205;  IV.  33;  VL  21.  R5,  209;  VH.  61;  VIIL  207, 
434;  XT.  31,  33,  36.  44,  47,  51,  71,  74,  (77-88);  XIL  13,  (19-26), 
27,   (28-30),  30;   XIV.  500  597,  623. 

ARGUMENT  OF  COUNSEL:  II.  313;  TIL  183,  373;  IV.  38,  91,  338, 
516;  V.  517,  GOT;  VI.  21,  6.5,  487;  VIL  137.  346,  510,  523;  IX.  23; 
X.  150.  499;  XL  88,  102,  106.  108,  114;  XIL  170,  256,  582;  XIIL 
438,  533,  615;  XIV.  1,  5,  11,  16,  18,  20,  22,  26,  28,  31,  37,  125,  469, 
656,  562. 

ARREST:  I.  287;  IV.  36;  V.  36,  41;  VII.  64,  66;  VIIL  41;  IX.  49,  570; 
XIIL  1,  7,  13,  (15-36),  36,  39.  47,  51.  72,  123,  317,  325,  330,  462. 

ARREST  OF  JUDGMENT:    XIV.  112,  146. 

ARSON:  I.  81,  86,  91;  IV.  38,  42,  43;  V.  43.  48,  52.  71,  107;  VL  33; 
VIL  74,  202;  VIIL  49;  IX.  62,  70;  X.  25,  31;  XL  125,  130. 
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ASSAULT,  ASSAULT  AND  BATTERY,  AND  ASSAULT  WITH 
INTENT:  L  46,  56,  57,  59,  60,  65;  II.  176;  III.  4,  6,  9,  154;  IV. 
49.  559;  V.  54.  625;  VL  37;  VIIL  45;  X.  38,  41;  XI.  137,  140,  145, 
148;  XIIL  77,  (79-86).  86,  90,  92,  101,  103.  104.  106,  107,  111,  113. 
114,  117,  118,  123,  126,  127,  144,  148,  152,  155,  156,  167,  160.  173, 
178,  182,  184,  186,  192,  211,  216,  693,  707,  712,  717,  718. 

ASSAULT  TO  KILL:  L  244,  246,  249;  II.  160;  IIL  11,  15,  160;  IV. 
52,  60;  V.  57;  VL  41,  43,  45;  VII.  80,  84;  VIII.  53;  IX.  73.  80;  X. 
46.  57.  67;  XL  153,  (155-157);  XIII.  93,  129,  131,  135.  137,  140, 
142,  189,  191,  194,  196,  199,  201,  205,  694. 

ASSAULT  TO  RAPE:  L  636,  643;  VL  49;  VII.  97,  100;  IX.  448;  X.  67; 
XIII.  170. 

ATTEMPT:    XIV.  42. 

ATTORNEY:    V.  140;  VIL  11;  VIII.  225,  230;  XIV.  48,  299. 

BAIL:  VI.  55,  61;  VIL  225;  IX.  91,  468.  485;  XL  275;  XIL  32,  34. 
35.  37,  39,  41,  45,  47,  51,  54,  55.  56.  58. 

BASTARDY:  L  67,  70,  71;  II.  177,  178.  606;  IIL  21;  IV.  65;  V.  88; 
VL  65.  70;  VIII.  87;  IX.  117;  X.  90;  XL  158. 

BIGAMY:  L  72,  74;  IL  13,  163,  608,  612;  IV.  68;  VIII.  59,  89;  IX. 
122,  139;   XL  159,  163,  167,  169. 

BILL  OF  EXCEPTIONS:    VL  76;  VIL  510;  X.  93;  XL  637;  XIV.  339. 

BLACKMAIL:    IL  18;  III.  22;  VIL  101;  VIIL  110. 

BLOOD  STAINS:    IX.  377,  383. 

BOYCOTTING:    V.  90;  VII.  150. 

BODY  STEALING:    VIL  103;  VIIL  100. 

BRIBERY:  IL  23;  IV.  78;  VIL  113;  VIII.  113,  340;  X.  97;  XL  177, 
179. 

BURGLARY:  I.  362,  363.  366,  367,  368,  429,  432;  II.  "7.  32;  IIL  26, 
30,  35;  IV.  83,  90;  V.  61,  93,  94,  96,  105,  594;  VL  rA,  85.  91,  98, 
99,  lOG;  VIL  126,  202;  VIIL  117;  IX.  145.  343;  X.  135,  140; 
XL  192,  193,  198;  XII.  279  (293,  295.  296.  298);  XIII.  682,  ^<19; 
XIV.  103,  105,  109,  112,  115,  117,  121,  125,  127,  131,  133.  134,  135, 
142,  143,  146,  149,  150,  160,  164,  169,  171,  173,  178,  184,  190,  193, 
197,  205. 

CARRYING  WEAPONS:    XIIL  217,  220,  222,  223,  224,  226. 
CERTIORARI:    XIV.  237. 

CHANGE  OP  VENUE:  XL  206,  207,  226,  234;  XIV.  209,  224,  229,  231. 
234,   237,  245. 
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CHARACTER:  VI.  508;  VII.  202,  338,  593;  IX.  80,  460;  X.  20;  XIV. 
513. 

CHEAT  AND  SWINDLE:    IX.  158,  705. 

CHRISTIAN  SCIENCE:    XL  238 

CIRCUMSTANTIAL  EVIDENCE:  IV.  140;  VII.  345;  VIII.  207,  474; 
IX.  377;  X.  547;  XIV.  116,  20.'),  568,  029. 

COMBINATIONS  OF  WORKMEN:    IX.  169,  105,   X.  240. 

CONCEALED  WEAPONS:  IV.  99;  V.  36;  VI.  110;  VIL  135;  VIII. 
126;  IX.  149;  X.  161;  XIII.  217,  220,  222,  223,  224,  226. 

CONFEDERATES:  VI.  88;  VII.  443. 

CONFESSIONS:  L  29,  32,  171,  173,  178,  182,  272,  293,  315,  317,  323; 
in.  70.  81,  105,  25G;  IV.  104,  417;  V.  43,  107,  366,  443,  477;  VI. 
21,  206;  IX.  269,  383,  517;  X.  25,  168.  547;  XI.  167,  16S,  192, 
207,  250,  253,  259,  200,  261,  271.  275,  278,  279,  280,  (2S;5-295); 
XIL  59,  (60-81).  82,  (84-86),  86.  (87-89),  89,  93,  97,  102,  107, 
110,  115,  119.  122,  125,  128,  135,  137,  143,  146,  149,  154,  160,  170, 

175,  183;  XIII.  410,  458.  (For  list  of  remarkable  confessions  see 
XII.  709);  XIV.  540,  546. 

CONFIJCT  BETWEEN  FEDERAL  AND  STATE  JURISDICTIONS: 
XIV.  48. 

CONSPIRACY:  I.  103,  105;  II.  :  .,  III.  37,  50,  54;  IV.  582;  V.  109,  113, 
123,  127,  140.  486-  VT.  112,  570;  VII.  137,  443;  VIII.  131;  IX.  161, 
169.  199,  338;   X.  227;   XI.  295. 

CONSTITUTIONAL  LAW:  IIL  515.  524.  547;  IV.  16.  106.  Ill,  112, 
116,  166;  V.  162,  166,  172.  178,  181;  VI.  70.  122.  135.  140.  148.  394; 

VII.  32,  210.  291,  509;  IX.  122,  209;  X.  67.  86,  242.  251.  398.  445; 
XI.  303,  Ti^O.  324,  3,30,  346,  349,  355.  356.  713;  XII.  260.  408.  453, 
46.5.  506.  522;   XIII.  217,  561,  647;   XIV.  283. 

CONTEMPT:    I.  107;    II.  182,  184,  187;   IV.  134;   V.  192;   VI.  148.  103; 

VIII.  138;  IX.  221;  X.  499;  XI.  298.  303.  318.  320;  XIV.  48.  253 
(264-276),  276,  282,  283,  292.  296,  2;19,  301,  3(i3. 

CORPORATIONS:    IV.  137;   IX.  370;  X.  15.5. 

CORPUS  DELICTI:  I.  308;  IV.  140,  433;  V.  43,  2.5G,  303;  VII.  249, 
399;   IX.  383;   XII.  115,  205,   (213-228). 

CORROBORATION  OF  ACCOMPLICE:    XTV.  305,  529,  535. 

CORRUPTING  WITNESS:    VL  175, 

COUNTERFEITING:    VIII.  147. 
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CRIMINAL   COMPLAINT:     L   4S6;    VL    108;    X.    445;    XI.    SHH,    R.'IG, 
(369-380),  380,  (382-383),  384,  385;  XII.  327,  (341),  356,  (364-6); 
XIV.  283,  497. 

CROSS  EXAMINATION;    VI.  200,  249,  525;  VII.  377,  528;  XIIL  357, 
620. 

CRUELTY  TO  ANIMALS:    IV.  146;  V.  201;  VIIL  157. 

CUBA:    XII.  408, 

DEADLY  WEAPONS:    XIIL  228,  230. 

DECOY:    VIIL  123;  XII.  (300-302). 

DEFENSE  OF  HABITATION:    VIIL  564. 

DRUNKENNESS:  VL  178;  VIL  443;  VIIL  165;  IX.  526;  X.  606;  XIV. 
540. 

DUPLICITY:    L  345;  V.  61D;  VL  272;  VIL  113;  VIIL  388. 

DYING  DECLARATIONS:    II.   1,   278,   282,   322;    III.    218,    225.   343; 

IV.  152;  VL  7,  16,  418;  VII.  20.  366;  VIIL  131,  r>6C,;  IX.  3S3.  3!)S; 
X.  276;  XL  447,  484,  487;  XIL  228,  234,  236,  238,  241,  245.  246, 
249,  252,  256,  260,   (264-278);  XIV.  26. 

EMBEZZLEMENT:    L  146,  153,  156,  157,  166;   II.  107,  109,  111,  114, 
117;    IIL   62,  64,  66,  68,   310,  440,   503;    IV.   162,   166,    169,   211;' 

V.  203,  210;  VL  183;  VIL  152;  VIIL  185,  191,  204;  IX.  239,  243, 
256;  X.  283;  XL  386,  389,  391;  XIV.  (308-331),  331,  336,  339. 

ENTRAPMENT:    L  413;  VIIL  117,  123;  XI.  193;  XIL  279,  283,   (293- 
302);  XIV.  413. 

ESCAPE      IL  45,  465;   V.  62,  190,  601;    VL  31,  88,   525;    VIIL   196' 
IX.  711,  719;  XIV.  343,  349,  358. 

EVIDENCE:  L  171,  173,  178,  182,  185,  IS/,  188,  191,  194,  197.  199, 
206;  IL  56,  58,  61,  67,  75,  187.  195.  290.  313.  380.  393.  404.  442.  506! 
590.  594;  III.  37,  70,  73.  78.  81.  132,  142,  165,  183,  225,  256  272* 
302,  326,  351,  353,  357,  415.  4.33;  IV.  15,  38.  52,  127,  178,  181,  183* 
188,  199,  240,  417,  586;  V.  215,  263.  499.  601;  VL  17.  197,  20o'212-' 
221,  511;  VIL  164,  171,  192,  407,  452;  VIIL  190;  IX.  536:  X.  25 
168,  227,  292,  489,  499,  547,  606. 

EXCESSIVE  SENTENCE:    IL  486.  487;   VL  319. 
EXCLUDING  PUBLIC  FROM  TRIAL:    IX.  719. 
EXPERT  EVIDENCE:    XL  468. 
EXTORTION:    III.  83;  V.  215;  IX  82,  295,  297;  X.  494. 
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EXTRADITION:  I.  1C9;  11.  201,  215;  IV.  203,  211,  588;  V.  218-  VI 
222;  VII.  213;  VIII.  2.S6,  241;  IX.  30:5;  X.  297;  XI.  403;  XII.  303, 
311,  327,  343,  356,  366,  382,  386,  408,  424,  (444-453). 

FALSE  IMPRISONMENT:    XIV.  661. 

FALSE  PRETENSES:  I.  209,  211,  218,  225;  IL  85,  96,  100,  102,  105, 
228;  IIL  85.  92,  9S,  100,  433,  444.  458;  IV.  230,  234,  .591;  V.  109, 
127,  234;  VI.  249,  253,  256.  259;  VII.  179.  184,  304;  VIII.  225,  249, 
259;   IX.  276;   X.  312,  318;  XI.  407,  409,  416,  417,  422. 

FLAG  ACT:    XII.  453,  (465). 

FLIGHT:    XIIL  140.  ♦ 

FORGERY:  I.  225,  227,  228,  230;  II.  138,  141,  146,  149,  1.53;  IIL  123, 
125,  132,  142,  357;  IV.  240,  240,  579;  V.  238;  VI.  266,  269,  2"?; 
VII.  188,  191,  192;  VIIL  261,  279,  283;  IX.  299,  651;  X.  402,  418; 
XL  431,  432,  435,  438,  440,  442. 

FORMER  JEOPARDY:  I.  507,  510.  511,  520,  529.  532,  543;  IL  64,  427, 
430,  618,  630,  654;  III.  143,  149,  154;  IV.  254,  308,  309,  338;  V.  66, 
339,  486;  VI.  2.53,  319,  339;  VII.  199,  202,  208,  210,  318;  VIIL 
291;   IX.  719;   XIV.  629. 

FORNICATION:    II.  1.59,  161,  165;   IV.  562;  VIIL  297. 

FRAUDULENT  SALE:    V.  242,  245. 

FUGITIVE:    VIL  213;  X.  297. 

GAME  LAWS:    VIIL  302. 

GAMING:  L  232,  233.  234,  237,  240;  IIL  157,  158.  318;  IV.  249;  VL 
284;  VIL  217;  VIIL  312,  321,  326;   IX.  754;    X.  419. 

GRADES  OF  OFFENSES:  XIIL  93,  (96-101),  101,  103,  278,  432,  (434- 
438),  438;   XIV.  361,   (364-366). 

GRAND  JURY:  IV.  252,  523;  V.  247,  256;  VL  33,  45,  269,  288,  290, 
296,  307,  511;  VII.  220,  224;  VIIL  329,  338;  IX.  7;  X.  422,  427; 
XIV.  366. 

HABEAS  CORPUS:  I.  241,  .563;  IL  217,  228,  242,  2.50;  IV.  16,  116, 
134,  254,  283,  588;  V.  273;  VL  122,  140;  VII.  225,  227,  229;  VIIL 
236,  241,  351,  418;  IX.  303,  651,  702.  711;  XII.  34,  303,  311,  327, 
343,  3.56,  386,  424;  XIIL  217;  XIV.  2.53,  366. 

HABITUAL  CRIMINAL  LAW:    VI.  135;   VII.  237. 

HANDWRITING:    VII.  164;  IX.  276;  X.  318. 

HAWAII:    XII.  405. 
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HOMICIDE:  I.  231,  2G2,  2GS,  272,  276,  2S3,  287,  293,  297,  301,  309, 
311,  315,  318,  324,  330,  345;  II.  251,  2G3,  274,  278,  282,  284,  290, 
313!  318,  322.  326,  624;  III.  170,  224;  VII.  468;  IX.  313,  320, 
324,'  587,  622;  X.  463;  XI.  447,  461,  466,  468,  474,  482,  484,  487; 
XII.  35,  37,  41,  45,  110,  115,  119,  175,  185,  191.  228,  238,  241;  XIII. 
39,  51,  233.  (238-240).  240,  247,  255.  257,  262,  264,  268,  270,  278. 
284.  286,  294.  300,  317,  325.  330.  337.  347.  357,  374,  385,  389,  392.. 
396,  399,  402,  404,  410,  414,  416,  418,  420,  425,  429,  432,  438,  443, 
458,  462,  464,  533. 

HOUSE  OP  ILL  FAME:  I.  346,  350,  351;  VI.  290;  VII.  492;  VIII. 
173;  X.  272,  427. 

HUSBAND  AND  WIFE:  II.  332,  336;  IV.  38,  68,  605;  VL  17,  206; 
IX.  3. 

ILLEGAL  RECOMMITMENT  TO  PRISON:    IX.  487. 

INCEST:  L  354;  IL  329,  331;  IIL  236;  IV.  271;  V.  292;  VIIL  364, 
367,  378. 

IDEM  SONANS:    XIII.  604. 

INDICTMENT:  IL  114.  163.  340,  449,  470,  476,  654;  III.  64,  98.  100. 
132.  290,  329.  399.  405;  IV.  83.  246,  247,  254,  276.  279,  292;  V. 
123.  210,  297,  299,  517,  601,  619,  622;  VI.  7,  296,  298,  307;  VII.  74. 
184,  191.  243.  245,  249.  254,  264,  294,  297.  452;  VI II.  383,  391:  IX. 
338,  343;  X.  318,  547;  XI.  346,  347,  349.  506;  XIII.  189.  191.  192. 
194,  196,  199,  201,  205.  211,  443,  1537.  698.  V19;  XIV.  133.  134, 
13.5.  142,  143,  14G,  193,  209,  343,  367,  465,  469,  472,  479,  500,  568, 
570,  5SS,  590,  618,  62L 

INFANCY:    XIII.  556. 

INJUNCTIONS:    XIV.  253,   (264-276). 
INQUEST:    IV.  593;  X.  292. 

INSANITY:  L  297,  358,  3.59;  IIL  218,  229,  233;  IV.  386.  395;  V.  ^07; 
VI.  461;  VII.  266,  585,  574;  IX.  34S,  G26;  X.  57.  329.  58.5,  606; 
XI.  518,  525,  534,  (541-545);  XIII.  443. 

INSOLVENT  BANK  RECEIVING  DEPOSITS:  IX.  108,  284;  X.  71. 
75;   XII.  .552. 

INSTRUCTIONS:  IL  326,  469,  482,  583,  586;  III.  233,  260,  295,  297, 
299,  391.  405;  IV.  52.  293;  V.  43.  318,  320;  VL  462; '  VII.' 426;' 
IX.  436;   X.   25,  .57,  463. 

INTERST.\TE  COMMERCE:    VI.  319;   XII.  .506;   XIII.  .561. 
JOHN  DOE  WARRANTS:    XII.   (340-343). 
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JUDGE:  I.  173;  III.  100;  IV.  379;  X.  93,  110.  432,  45C;  XI.  G45,  713; 
XII.  571,  GS2,  581),  o'JS,  COl,  G(»3,  (JOl,  U19. 

JUDGMENT:    VIII.  418;   X.   417. 

JUDICIAL  MISCONDUCT:    XI.  4S7. 

JIUISDICTION:     II.    51,   1G5;    III.    119;    IV.    1,   IC,   (!.^,,   1.-.7,   211,   320; 

V.  343;  VI.  346;  IX.  400,  408;  X  71;  XIV.  253,  303. 

JURORS:    VI.  31'J,  487,  5."G,  570;   IX.  517. 

JURORS,  COERCION  OP:    XI.  515;   XII.  CIS. 

jniY:  II.  45,  50,  251.  202.  ^"2,  421,  423,  411,  440,  455:  III.  37,  92,  10.5. 
225,  228,  23S,  241;  IV.  312,  357,  375,  415,  527;  V.  20,  43,  02,  105, 
113,  250,  477,  4S0,  517,  53K,  Oil;  VI.  33,  307,  349,  430,  4S7,  534; 
VII.  300,  377.  428,  502;  VIII.  19,  420,  434;  IX.  383,  3i)S,  530,  020; 
X.  40,  75,  138,  242,  347,  397,  398,  499;  XII.  018,  019,  6:i3,  G2C, 
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cases;  but  considerable  difficulty  was  experienced  from  the  fact  that 
the  headlines,  having  been  written  by  various  editors,  lack  uniformity. 
The  reader  should  use  the  General  Index  in  Volume  X  in  connection 
with  this  Table. 
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State  v.  Iioukjjts. 

CO  W.  Vu.  422—10  S.  E.  Hup.  434. 

Deciaed  December  7,  1901. 

ArmssoriY — rnACTiCK— Vauia.nci: — Rks  C!i:stak:  Who  is  an  acvcs- 
suiy — IiuUital  as  pri)iviiial ;  hut  proof  that  of  an  avcissory— 
Joint  indiitnient,  ticiiuralv  trials — lUs  fiesta' — Motion  for  a  con- 
tinuanrc — Instructions — Record  as  to  eminniclinfj  of  yrand  jury 
and  rcturninij  of  the  indictment — Certioraii. 

1.  Upon  a  Joint  indictment  for  felony  at;;iinst  sevrral    persons,    any 

defendant  may  elect,  under  secton  S,  c.  ir>l).    Code,  to    be    tried 
separately,  but  is  not  entitled  to  demand  to  be  tried  jointly. 

2.  Wliere  a  jiorson   is   indicted   jointly   with  otliers  as   principal   in 

tlie  commission  of  a  robbery,  it  is  error  to  instruct  tlie  jury  that 
in  case  they  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  on  trial  conspired  with  the  co-defend- 
ants, or  any  one  of  tliem,  to  commit  the  offense,  they  shoiild  find 
him  guilty,  although  he  may  not  have  been  present  at  the  time 
the  robl.>ery  was  committed, 
o.  A  conspirator  who  is  absent  at  the  time  the  felony  is  committed, 
taidng  no  part  In  the  actual  commission  of  tlie  offense,  is  an 
accessory  before  the  fact,  and  can  only  be  indicted  and  punished 
as  such. 

4.  Such  accessory  may  be  indicted  either  with  the  principal  or  sep- 

arately, but  in  eitlier  case  he  must  bo  indicted  as  accessory,  and 
not  as  principal. 

5.  An  accessory  before  the  fact  to  a  felony  cannot  be  convicted  on  an 

indictment  against  him  as  princii)al. 
G.  The  record  of  the  finding  of  the  grand  jury  Is  essential,  as  the 
only  legal  proof  of  the  finding  of  the  Indictment,  and  without 
such  record  the   indictment  cannot  be  maintained. 
(Syllabus  by  the  Court.) 

7.  A  motion  for  continuance  Is  addressed  to  the  sound  discretion  of 
the  judge,  and  his  ruling  on  it  will  not  be  reversed,  unless  clear- 
ly   erroneous. 
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8.  One  mny  bo  a  prinoljml  In  a  felony,  and  yet  only  conHtructlvcly 

liicHcnt  nt  the  ucHuil  coninilHHlon  or  consiiniinution  of  tlic  aitiuil 
offonso.     Illustrations  of  tlila  proiwaltlon  glvou  In  the  oi»lnloM. 

9.  Ab  part  of  the  res  o<-'»l<i'>  't  was  competent  to  prove  on  beliulf  of 

the  defendant,  what  the  injured  person  said  a  few  minutes  after 
the  robbery;  but  the  examination  of  the  witness  must  not  be  by 
leadinR  questions. 

10.  Snfflclency  of  a  record,  as  to  the  empaneling  of  the  grand  jury 

and  the  returning  of  the  indiclment  dlBcuaned. 

11.  A  writ  of  ccrliorarl  would     have    issued    to  bring    up  a     record 

ns  to  the    flndln,-;  of  the  grand  jury,  but  as  the  case  must  be  re- 
manded for  other  reasons,  that  matter  will  bo  referred  to  the 
coiirt  l)elow. 
(Additional  Syllabus  by  J.  F,  0.) 

Siipromo  Court  of  A]»it(>iilfl  of  West  Virtnnia. 
Error  to  the  Circuit  Court  of  Mingo  County;  ITon.  E.  S. 
Doolittlo,  .Tu(l{i,t'. 

Jacob  K(jberts,  convicted  of  roLbcry,  brings  error.    Reversed. 

F.  11.  Evans  and  J.  L.  Slafford,  for  tlio  plaintiff  in  error. 
llomm  II.  Fixer,  Attorney  (ienerul,  and  Alex  Dulin,  for  the 
State. 

!A[cWironTi;u,  J.  This  is  a  prosoention  upon  an  indictmont 
in  the  Circuit  Court  of  !Minf^o  County  for  the  r(>!)bery  of  1>.  (\ 
IJatenian,  against  Jacob  Ko])erts,  indicted  jointly  as  prineii>al 
with  four  others  named,  tried  at  the  !May  term,  1901,  of  said 
court.  As  to  said  Uoberts,  a  verdict  of  guilty  was  rendered  by 
a  jnry,  and  judgment  entered  thereon,  the  defendant  being 
sentenced  to  a  term  of  years  in  the  pentitentiary.  The  defend- 
ant procured  a  writ  of  error,  and  his  first  assignment  is  that  tlu; 
court  erred  in  refusing  to  grant  him  a  continuance  of  the  case 
on  the  ground  of  the  absence  of  material  witnesses;  the  absent 
witnesses  being  Elijah  ^Mounts,  Samy)y  Hatfield,  IJub  Elswiek, 
and  a  Mrs.  John.son,  sister  of  the  defendant  Roberts,  all  of 
whom  seem  to  have  been  summoned  except  the  sister.  It 
appears  that  Elijah  !Mounts  had  met  with  a  railroad  accident 
a  few  days  before  the  case  was  called  for  trial,  wherein  ho  had 
lost  both  his  legs,  and,  of  coures,was  unable  to  attend.  It  appears 
that  Mounts  was  working  with  others  on  a  raft  in  the  river  near 
to  where  the  robbery  occurred.  On  cross-examination,  Rob- 
erts said  that  ho  did  not  know  whether  there  wore  other  wit- 
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l!(-;-(S  |il"(';:ctif  lliilt  l\li(\v  llii-  s.'itim  fiicls  tliiit  Muiiiit'^  Knew  (»r 
iinl,  iiiid  lliiil  Kiilicrl.s  dill  Mill  l<ii(i\v  what  \viliii'ss;.s  lie  li;i'l  llicro. 
On  rcdiivct  rxaiiiiiiiilinii  li,i  was  fa',Hc(l  to  say  that  ho  hail  no 
nlh(r  \viiii('s>('S  that  lii!  could  in'itvc  the,  saiiii!  fact.s  hy  that  lit; 
cNpcctcil  to  provo  hy  said  -Mounts.  As  to  tho  othci*  wiliirsM's, 
Ilallicid  lives  on  the  opposito  side  of  llu;  river,  in  ICeiittieky; 
and  .lainesi  ilolierts,  hrother  of  tho  defendant,  sayn  he  .served 
iH.iice  on  him  to  ai>|iear  as  a  wlinc  ;s;  that  he  came  over  on  the 
\\'e;l  ^'ii'j;iniii  side  to  he  sers'ed,  and  said  he  wonld  attend,  and 
thai  he  was  a  jH'ood  friend  to  the  defendant.  'J'he  witness  James 
Itolicrls  was  asked  whether  he  had  made*  any  eil'ort  to  f;et  Jhd) 
MIswick.  Jle  said  that  he  had  sent  his  hrother  after  him;  that 
h"  hroilier  got  liini,  hnt  he  g<»t  away  from  him.  Jlis  hrotlu^r 
(,'0/  It'ilierts  testitied:  Tjiat  he  had  o  Knbjxviia  for  IJnh  Els- 
wick.  'J'hat  lie  went  np  ahoiit  a  mile  and  a  half  al)ove  Panther 
to  ju,'et  him.  lie  hrouiiht.  Inm  to  (jray,  intending  to  hring  him 
III!  to  tli(!  ]>lac(!  of  trial,  when  he  said  he;  wanted  to  talk  to  ^\y. 
Kied,  the  hotel  man  at  CJrav.     Jle  went  across  the  walk,  and 


went    nwav   soinewliere, 


Wit 


ness   < 


lid 


not   know   where 


lie 


Iiunle(l  and  inciuii'ed  for  liini,  hnt  failed  to  iind  him  or  get  any 
I'lirlker  information  about  him.  J)orcas  Johnson,  the  defeml- 
anl's  si-ler,  was  not  snnimoned.  Del'endant  had  notiiied  her 
ihal  he  wnuld  ]kiv(!  to  nse  her  as  a  witness,  hnt  some  time  before 
\\\(\  trial  she  had  gone  oil",  and  her  father  or  mother  d'd  not 
know,  in  ])articnlar,  wh.ere  she  was.  lie  snpposed  lier  hnshand 
knew  where  she  was,  and  he  was  jirohaldy  with  her.  The  de- 
tVnihint  admitted  that  he  might  have  slated  a  short  time  before 
the  trial  that  ho  did  not  expect  to  try  the  cas(>  at  that  term. 
Mvidenlly,  from  the  characler  of  th(>  testimony  in  sn])port  of 
the  motion  for  a  continn:inee,  the  trial  conrt  was  salistit-d  that 
the  appi'.i'ciil  idl'ort  nnide  <in  ])art  of  defendant  to  get  ready  for 
trial  was  simply  a  snb' .'rfngt;  to  get  ready  for  a  continnance. 
"A  motion  for  continnance  is  addressed  to  the  sonnd  discretion 
of  the  conrt,  under  all  the  circumstances  of  the  case;  and 
though  an  api)ellate  conrt  will  snjiervise  the  action  of  an  inferior 
conrt  on  snch  motion,  it  will  not  reverse  the  judgment  on  that 


liToum 
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lainl 
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It  is  insistod  that  the  court  erred  in  conipolling  the  prisoner 
to  be  tried  seimrately,  when  he  demanded  to  be  tried  jointly 
with  James  Eoberts,  one  of  the  inirties  with  whom  he  was 
jointly  indicted— the  defendants  Eilmond  Murphy  and  Thonuis 
Ilardin  having  been  tried  prior  thereto — and  cites  in  support 
of  his  proposition  section  8,  c.  159,  Code,  which  provides,  ''If 
persons  jointly  indiete*!  el( ct  to  be,  or  are  tried  seiiarately,  the 
panel  in  the  case  of  each,  shall  be  nuide  u])  as  prt)vided  in  the 
third  section  of  this  chapter."  This  provision  entitles  the  de- 
fendant to  elect  to  be  tried  separately,  if  he  so  chooses,  but  not 
to  demand  to  be  tried  jointly.  In  Ciirrait's  Case,  7  Grat.  Gil) 
(Syl.,  point  C),  it  is  held,  "Upon  a  joint  indictment  against 
several,  the  Commonwealth  may  elect  to  try  tluMu  separately." 
Slalc  V.  Namh,  7  Iowa,  347 ;  Crucc  v.  >Slutc,  59  Ga.,  So  j  Paitcr- 
son  V.  People,  4G  Barb.  G25. 

Defendant  claims  that  court  erred  in  giving  instructions  !Xt)s. 
1,  2,  and  3  asked  by  the  State,  and  refusing  to  give  instruction 
No.  4  asked  by  the  prisoner,  and  by  giving  instnu'tions  1  and  'A 
as  modified  by  the  court.  Instruction  Xo.  1  asked  by  the  State 
is  as  follows:  "The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  of  this  case,  beyond  a  reasonable  doid)t ; 
that  the  prisoner,  Jacob  Itobcrts,  and  !Malan  I'rator,  James 
Roberts,  Thomas  Ilardin,  and  Edmond  !Murpliy,  or  any  two 
of  thcin,  the  prisoner  being  one,  entered  into  a  consj)iracy  for 
the  purpose  of  robbing  B.  C.  Ijateman,  the  party  nanu'd  in  the 
indictment  in  this  case,  of  his  money,  and  that  in  i)ursuanco  of 
said  conspiracy  and  agreement  Thomas  Ilardin  and  Edmond 
Murphy,  they,  or  either  of  them,  being  arnu>d  with  a  deadly 
weapon,  to-wit,  a  loaded  gun,  assaulted  the  said  B.  C.  I]ateniau 
and  put  him  in  bodily  fear ;  shot  and  wounded  him,  and  by  force 
took  from  the  person  of  the  said  B.  C.  Batemau  a  certain  sum  of 
money  mentioned  and  described  in  the  indictment  in  this  case; 
and  did  feloniously  and  violently  steal,  take  and  carry  away  said 
numey,  then  you  should  find  the  prisoner  guilty,  although  the 
prisoner  may  not  have  been  present  at  the  time  the  money  was 
so  taken  from  the  person  of  the  said  B.  C.  Batemau."  This  is 
a  joint  indictment  against  all  the  defendants  named  therein  as 
principals.  As  stated  in  4  Shars.  Bl.  Comm.  p.  33 :  "A  man 
may  be  principal  in  an  offense  in  two  degrees.  A  principal  in 
the  first  degree  is  he  that  is  the  actor  or  absolute  perpetrator  of 
the  crime;  and  in  the  second  degree,  he  is  who  is  present,  aiding 
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and  abetting  the  fact  to  bo  done — wbich  principal  need  not 
always  l)o  an  actor  imniediatoly  standing  by,  within  sight  or 
hearing  of  the  fact ;  but  there  may  be  also  a  constructive  presence, 
as  when  one  commit  a  robbery  or  murder,  and  another  keeps 
watch  or  guard  at  some  conveni(;nt  distance.  *  *  *  In  case 
of  nnirder  hy  poisoTiing,  a  nuui  may  be  a  principal  felon  by 
preparing  and  hiying  the  poison,  or  jjersuading  another  to  drink 
it  who  is  ignorant  of  its  poisonous  qualities,  or  giving  it  to  hiiu 
for  that  ])urpose,  and  yet  not  administering  it  himself,  nor  be 
present  when  the  very  deed  of  poisoning  is  committed.  And  the 
same  reasoning  will  hold  good  with  regard  to  other  murders 
(4iinmitted  in  the  absence  of  the  murderer  by  means  which  ho 
had  prei)ared  beforehand,  and  which  probably  could  not  fail 
dt"  their  mischievous  elfect— as  by  laying  the  trap  or  deadfall 
for  another,  wherel)y  he  is  killed,  letting  out  a  wild  beast,  with 
an  intent  to  do  mischief,  or  inciting  a  madman  to  commit  mur- 
der, so  that  death  thereui)on  ensues.  In  each  of  these  (;ase3 
ihe  pivrty  oil'ending  is  guilty  of  murder,  as  a  principal  in  the 
iirst  degree.  *  *  *  An  accessory  is  he  who  is  not  the  chief 
actor  in  the  olTense,  nor  i)resent  at  its  perfornuvnce,  but  is  some 
way  concerned  therein,  either  before  or  after  the  fact  cominit- 
l((l.''  tSeelion  8,  c.  152,  Code,  i)rovide3:  ''An  accessory,  either 
before  or  after  the  fact,  nuiy,  whether  the  principal  felon  be 
couvieled  or  not,  ov  be  amenable  to  justice  or  not,  be  iiulicted, 
couvieled,  and  jtunished  in  the  county  in  which  he  became  acces- 
sory, or  in  which  the  ])rineij)al  felon  might  be  indicted.  Any 
such  accessory  before  the  fact  may  be  indicted  either  with  such 
priii('i|)al  or  separately."  An  accessory  nuist  be  indicted  as 
such,  whether  indicted  with  the  principal  felon  or  sei)arateiy. 
In  Slalc  V.  Lilly,  47  \V.  Va.  4!,>U,  V.'y  S.  E.  837  (Syl.,  point  2) : 
"I'nder  the  laws  of  this  State,  to  convict  a  person  as  an  accessory 
to  crime  he  n;us*^  lie  indicted  an<l  tried  as  such."  And  in 
JIalchcll's  Case,  (5  Va.  1)2.5,  it  is  held:  "An  accessory  to  a 
telony  cannot  be  prosecuted  for  a  substantive  offense,  but  only 
as  an  accessory  to  tlu^  crime  i)crpetrateil  by  the  pricipal  felon." 
Tlionilon's  ('(ISC,  21  CJrat.  057:  "An  accessory  before  the  fact 
to  a  felony  cannot  be  convicted  on  an  indictment  against  him  as 
principal." 

The  instruction  complained  of  is  given  npon  the  theory  that 
tlu!  proof  against  the  defendant  is  to  sustain  the  charge  against 
him  as  an  accessory,  and  not  principal,  aiul  he  not  being  indicted 
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fis  an  acooRsory,  but  as  principal,  tho  instrnctinn  is  wvm^.  Tlic 
iiislnicl  1(111  (•llal•,^■cs  the  jury  tliut  if  tlioy  liiid  that  in  ])ursuiiiic(! 
(if  said  cdnspirafy,  entered  into  by  all  of  tlie  defciidiints,  or  iuiy 
hv'o  of  tlieiii,  the  prisoner  beinji  one,  Thomas  Hardin  and  Kd- 
iiiond  ]\Iurphy,  thoy  or  either  of  them  beinj:  armed  with  a  deudiy 
weapon,  to-wit,  a  loaded  gun,  assanlti-d  the  said  IJatciiian,  and 
put  him  in  bodily  fear,  and  by  foree  took  from  his  |H'rsi.ii  the 
money  described  in  tho  indictment,  and  did  feloniously  and 
violently  steal,  take,  and  carry  away  said  money,  then  they 
should  find  tho  prisoner  guilty,  although  tho  prisoncn-  may  n(*t 
have  been  ])ersent  at  tho  time  the  money  was  so  taken  from  liie 
])orson  of  the  said  l>ateinan.  "An  accessory  before  the  fact  is 
ho  that,  being  absent  at  the  time  of  the  actual  ])erpetrat  ion  of 
the  crime,  procures,  counsels,  coiniiiaiids,  incites,  or  abets  an- 
other to  commit  it."  1  Enc.  I'l.  <t  Trac.  (10.  Tho  criiiui  of 
acccss(m'  before  the  fact  is  a  jtarticular  one.  The  absence;  of  the 
accessory  at  the  time  and  ])lace  of  the  ])rinci])al  (dfeiisc'  is  an 
essential  element  of  the  crime.  Sir  ^Matluw  Halo  detines  (lie 
accessory  bef(n'e  tho  fact  to  be  "one  who,  beii>g  absc  nt  at  tho 
time  of  the  crime  committed,  doth  yet  ju'ocure,  counsel,  or  com- 
mand anolher  to  commit  a  crime.  Wherein  absence  is  necessary 
to  make  him  an  accessory." 

Instructions  Nos.  2  and  3  given  for  the  State  are  as  follows: 
"Xo.  2.  Th(!  court  instrucis  tho  jury  that  they  are  not  re(piirc(I 
by  law  to  disbelieve  a  witness  who  has  testitl(;d  before;  them  in 
this  case  because  the  general  re])iilation  of  such  witness  for 
truth  and  veracity  in  the  neighborhood  where  he  residi-s  has 
boon  pro\-en  to  be  bad,  ai.J  said  witness  shown  not  to  he  entitled 
to  credit  when  on  oath  ;  but  it  is  the  ])rovince  of  tlie  jury  to  give 
tho  evidence  of  any  witness  who  has  tcslilied  in  this  case;  such 
credit  as  the  jury  may  believe,  from  all  llie  facts  and  circuiii- 
Rtaiices  in  Aw,  case,  it  is  entitleil  to;  the  jury  Ix'ing  tho  solo 
judges  of  the  evidence  in  the  case,  as  well  as  the  credibility  of 
the  witnesses  who  have  testiiied  in  this  ease.  Xo.  ;i.  Tlie  court 
instructs  the  jury  that  they  are  the  sole  judges  of  the  evidence;  in 
this  case,  as  well  as  the  credibility  of  tlu;  witnesses  testifying 
before  them,  and,  in  detenuiniiig  the  weight  to  bo  given  to  tho 
evidence  of  any  witness  who  has  tcslilied  in  this  cas(>,  they  have 
the  right  to  take  and  consider  the  intelligence  of  such  witness 
his  or  her  conduct,  a])[)earaiice,  and  demeaiior  while  testifviiig, 
as  well  as  the  interest  such  witness  may  Lavo  iu  tho  result  of 
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the  trial,  and  from  all  these  aiul  all  other  facts  and  circnmstances 
ill  the  case  give  the  evidence  of  such  witnesses  such  credit  as  the 
jury  may  believe  it  entitled  to;  the  jury  being  the  sole  judges  of 
the  evidence  and  the  weight  thereof,  as  well  as  the  credibility 
of  the  witnesses  who  testified  in  the  case," — and  propounds  the 
law  in  relation  to  the  character  of  witnesses,  and  the  fact  that 
the  jury  arc  the  sole  judges  of  the  evidence  in  the  case,  as  well 
as  the  credibility  of  thc'witnesses  who  have  testified. 

Instruction  'No.  4  asked  for  by  defendant  is  as  follows :  "The 
court  further  instructs  the  jury  that,  before  they  can  find  the 
])ris()ner  guilty,  they  must  be  satisfied  beyond  all  reasonable 
doubt,  from  the  evidence  adduced  in  this  case,  that  a  conspiracy 
existed,  and  that  the  prisoner,  Jacob  Roberts,  conspired  and  con- 
fi'derjited  with  Thoiuas  Hardin  and  Edmond  Murphy  in  the 
eomiiiissiou  of  the  ofTcuse  charged  in  said  indictment."  This 
instruction  is  asked  on  the  theory  that  the  defendant  is  being 
])rosecuted  as  an  accessory  before  the  fact,  while  he  is  indicted 
as  ])rin('ipal ;  and  to  have  made  it  good  in  that  case,  after  the 
name  ^AEurjjhy  "or  one  of  theui"  should  have  been  inserted  in 
the  instruction.  The  defendant's  ins1ructi(m  No.  1:  "The 
court  further  instructs  the  jury  that,  before  they  can  find  the 
defendant  Jacob  lloberts  guilty  as  charged  in  the  indictment, 
they  must  believe  beyond  all  reasonable  doubt,  that  he  entered 
into  a  conspiracy  and  conf(uleratiou  with  Thomas  Hardin, 
Edinoud  !Murj)hy,  llalan  Prater,  and  James  lioberts,  or  any 
two  of  them,  for  the  ])uri)ose  of  robbing  J>.  C.  Eateman,  and 
in  ])ursuance  of  such  conspiracy  said  Hateman  was  robbed,  and 
that  such  belief  must  be  founded  upon  the  evidence  adduced 
before  them  in  the  trial  of  this  case" — was  ])roperly  modified  by 
the  court  by  striking  out  "or  any  of  them,"  and  inserting  in 
lieu  thereof  "or  any  one  of  them,"  and  inserting  after  the  word 
"robbed"  the  words  "as  charged  in  the  indictment." 

'i'lie  defendant's  third  instruction  is  as  follows:  "The  court 
further  instructs  the  jury  that  in  arriving  at  a  verdict  in  this 
case,  that  they  are  the  solo  judges  of  the  facts,  and  credibility 
of  eacli  and  every  witness  introduced  in  said  case,  and  that  they 
have  the  right  to  disregard  the  testimony  of  any  witness  or  wit- 
nesses that  have  testified  in  the  said  case,  and  nuiy  take  into 
consideration  the  character  and  motive  for  tlu;  testimony  of  each 
and  all  of  said  witnesses," — was  refused  and  modified  and  given 
as  follows:    "The  court  further  instructs  the  jury  that  in  arriv- 
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ing  at  a  verdict,  in  this  case,  that  they  are  the  sole  jiKlffos  of 
the  facts  and  credil)ility  of  cacli  and  cvciy  witness  introduced  in 
this  case,  and  that  they  have  the  right  to  disregard  the  testimony 
of  any  witness  or  witnesses  who,  in  the  o])ini()n  of  the  jury,  may 
have  testified  falesly  in  this  case,  or  give  to  the  tcstiinony  of 
any  such  witness  such  weight  as,  in  the  opinion  of  tho  jury,  the 
same  may  bo  entitled  to,  and  in  ascertaining  such  Aveight  the 
jury  may  take  into  consideration  the  character  and  motive  of  the 
witnesses  as  disclosed  by  the  evidence  in  this  case."  The  modifi- 
cation was  proper.  The  instruction  as  offered  by  the  defendant 
was  too  sweeping,  as  it  was  to  the  effect  that  the  jury  had  the 
right  to  disregard  tho  testimony  of  any  witness  or  witnesses  that 
had  testified  in  the  case,  without  any  qualificaticm  whatever, 
which  they  conld  not  have  a  right  to  do,  and  it  was  properly 
refused  in  the  shape  in  which  it  was  offered. 

The  second  assignment  is  that  the  court  erred  in  permitting 
improper  evidence  to  go  before  the  jury,  as  will  ap])ear  from 
Bill  of  Excei)tion  No.  3.  This  bill  of  exception  is  that  which 
contains  all  the  evidence  in  the  case,  and  exceptions  to  certain 
questions  and  answers  are  noted  throughout  the  evidence.  This 
matter  is  referred  to  in  plaintiff's  brief,  but  calls  attention  to 
no  particular  part  of  the  evidence,  except  that  he  says:  ''The 
defendant  offered  to  prove  certain  statements  made  by  IJatenian, 
the  wounded  man,  immediately  after  the  robbery,  Avhicdi  the 
court  refused  to  permit,  to  which  ruling  of  the  court  the  defend- 
ant excepted.  The  circumstances  in  the  case  all  show  that  these 
remarks  made  by  Bateman  at  that  tiuie  are  res  (jeshtc,  and  the 
court  erred  in  refusing  to  permit  the  same  to  go  to  the  jury." 

The  evidence  refused  by  the  court  to  be  given  was  that  of 
James  Roberts,  on  behalf  of  the  defendants:  "Q.  Did  you 
have  any  conversation  with  Bateuian?  A.  Yes,  sir;  I  asked 
him  if  he  was  dead.  He  was  lying  flat  on  his  belly  and  on  his 
face,  and  he  turned  his  face  up  and  said,  'Xo.'  I  said,  'Stranger, 
arc  you  dead  V  and  he  said,  'Xo.'  Q.  iJid  yon  have  any  other 
conversation  with  him  ?  A.  Yes,  sir.  Q.  ^Vhatwasit?"  To 
which  last  question  the  counsel  for  State  objected,  and  the  objec- 
tion was  sustained,  and  the  defendant  excejited.  Defendant 
then  asked :  "Did  Mr.  Bateuian,  upon  that  occasion,  say  to  you 
that  Thomas  Hardin  and  Ednumd  ]\rurpliy  had  gotten  his 
money,  and  that  he  wanted  you  and  Jake  to  go  and  try  and  get 
his  money  back  from  them  ?"    Objection  sustained,  and  defend- 
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ant  cxecptccl.  Tlio  first  objection  should  have  boon  overruled, 
iis  it  was  a  general  question  as  to  wluit  the  conversation  was, 
while  the  last  question  suggested  the  answer  to  the  witness,  and 
tlie  o])jection  was  properly  sustained.  This  conversation  seems 
to  have  been  within  a  few  minutes  after  the  robbery  was  com- 
iiiifU'd. 

The  fifth  assignment,  that  the  court  erred  in  refusing  to  set 
iiside  the  verdict  of  the  jury  and  grant  a  new  trial  because  the 
verdict  was  contrary  to  the  law  and  the  evidence,  it  is  not  neeos- 
sarv  here  to  discuss,  as  the  case  will,  at  any  rate,  have  to  be 
roniiinded  for  a  new  trial. 

The  seventh  assigniment  is  that  the  cotirt  erred  in  refusing  to 
set  aside  the  verdict  for  the  reason  that  the  prisoner  was  con- 
victed as  principal,  when,  as  a  matter  of  fact,  if  there  was  any 
evidence  against  the  prisoner,  it  only  tended  to  show  that  he  was 
an  accessory  before  the  fact,  and  not  principal.  When  Bate- 
man,  the  victim  of  the  rol)bery,  was  on  the  stand,  he  was  asked: 
"When  you  started  to  go  across  the  river,  did  anybody  take 
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"There  was  Jim  Iloberts,  ]\ralan  Prater,  Thomas  Hardin,  and, 
iis  well  as  I  can  recollect,  llurphy."  Q.  ''What  occurred  when 
you  got  across  the  river — over  on  this  side  of  the  river — on 
West  Virginia?"  A.  "I  was  shot  and  robbed."  On  crtiss- 
cxiiiiiination  ho  was  askiul:  "Was  Jim  or  Jake  liobcrts  there 
at  the  time  you  wei'e  shot?"  A.  "Jim  had  just  turned  away — 
he  and  llalan  Prater."  Q.  "Who  first  came  to  you  after  ycm 
were  shot?"  A.  "Jim  Kobcrts  or  Juke — one,  I  disremcnd:)er 
which.  Both  of  theni  came."  Thomas  Hardin,  witness  for  the 
State,  was  asked:  "Tell  the  jury  whether  or  not,  !^[r.  Hardin, 
you  shot  this  man."  A.  "Yes,  sir;  I  did."  Q.  "Who  was 
l)r('S('iit  at  the  time  you  shot  hiiu?"  A.  "Edmond  IMurphy." 
Q.  "What  ha])pened  at  that  time?  Just  tell  the  jury  what  took 
place  at  the  time  you  shot  him."  A.  "When  I  shot  him,  !Mr. 
^fiirphy  cut  his  money  oif  of  him,  and  taken  it  and  divided  it  uj) 
with  me."  The  evidence,  taken  all  together,  pretty  well  sus- 
tains the  seventh  assignment  of  ])Iainliil"  in  error. 

The  defendant  (hMuurred  to  the  indictment,  and  moved  to 
<[iiash  the  same,  both  of  Avliich  motions  were  overruled.  The 
iiiilictment  is  good  on  demurrer,  but  there  was  no  oi'der  in  the 
record  showing  the  finding  of  the  indictment.  The  record  starts 
out  simply  with  the  certificate  of  the  clerk  "that  the  grand 
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rs  iiiipnnolod  .niid  sworn  in  tlio  Circuit  Court  of  l\rin,c;n 


I  urn 

Cniiiify,  iit  llie  term  llicrcof  coiiimciiciiiii'  on  the  (itli  day  of  liny, 
r.'Ol,  ill  iuid  for  tlio  l)i)dy  of  said  county,  and  al(cndin£2:  said 
cimrf,  fount!  an  indictment  apiinst  tlio  dcl'ondant  .Jacob  Itohcrts 
for  1  l'"li  .I'icli,  ■with  the  indorsomont  thoroon  hy  the  fore- 

man, '.v  •  Ml'  "  is  as  follows,  1o-wit.*'  So  it  docs  not  a])])car 
from  tlio  record  ihat  tlicrc  was  cither  an  order  impanel iiii;;  the 
/n'and  jv'v.  or  an  order  lindinj>'  the  indictiiuMit  by  the  grand 
jury.  Jii  N/r,'^  v.  ('"  .  ^re,  9  W.  Va.  041  (Syl.,  point  2),  it  is 
held:  ''TIk!  record  of  Me  f'-.'ding  of  the  grand  jury  is  as  essen- 
tial as  the  record  of  the  verdict  of  a  jury,  as  it  is  the  only  legal 
])roof  of  the  tindliig  of  the  indictment."  It  is  never  improper 
to  give  ill  the  record  the  or(h'r  im|taiie]Iiig  the  grand  jury, 

AVheii  the  (indiug  of  an  indictment  is  made  by  the  grand  jury 
oil  a  suhst  ip,,  lit  day  to  that  on  wdiich  lhev  are  iniiiaiuded,  and 
v.-here  the  record  shows  the  tinding  of  the  indictment  by  the 
grand  jury,  the  order  referring  to  the  act  of  the  grand  jury  in 
returning  the  indictment  into  court  would  be  sullicienr ;  but  this, 
at  least,  must  bo  shown.  AVliere  this  is  shown  by  ord(>r  of  the 
court,  the  regular  im]iaiie]ing  of  the  jury  will  bo  ]u'esnmed. 
Tn  the  case  at  bar  a  writ  of  ccyl'invavl  would  liavc  been  issued 
by  this  court  to  bring  up  the  iiii<ling  of  the  grand  jui-y,  but  for 
the  fact  th;it  the  case  must  be  remandeil  for  a  new  trial,  and, 
if  the  record  fails  to  slmw  the  tinding  of  the  indie!  meiit  bv  th,' 
grand  jury,  the  iudictmcut  should  he  quashed. 

'riie  verdict  is  set  aside,  and  the  case  remanded  for  a  new 
trial  to  be  had  therein. 


Statf,  v.  ErsTi;rN-. 
2,j  R.  I.  ]:n— r,r,  Ati.  roi).  201. 

Decided  Apiil  22,  1[)0;;. 

AnMissinxs  Tnnm-cii  Sim:nci:— Hkaiisay  Ti:s;imo\v— Rfs  Gfst.m:: 
mciicc  hy  pasovs  nndrr  atrr.':l,  n-.t  (idmiH^iuns  of  tiiilh  in 
statements  made  in  their  jncscnrc  and  hcirinfj-i^ialrmculs  made 
through  an  interpreter,  hearsay  tcslimonii—KU.I,  ments  made  by 
vietivi  ivimediiilily  ajtcr  injury  part  of  the  les  gcstio. 

1.  Siloncp  on  pnrt  of  a  iiersnn  under  arrest  Is  not  an  admission  of 
truth  in  statements  made  iu  liis  presence  and  liearin". 
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2.  Statf^iiionts  made  in  a  forcij;n  langnngp,  out  of  court,  though  part 
of  the  res  ijcsta;  or  at  least  aduiissiljlc  in  cvidrncc,  can  only  ho 
|)iovi'd  hy  a  i)orson  or  persons  who  heard  tliein  and  understood 
the  language  in  which  they  were  spoken. 

?,.  It  was  error  to  permit  witnesses  to  testify  to  statement  made 
to  tliem  through  an  interpreter,  even  though  no  e'ljection  was 
made;  such  matters  coming  to  tlirm  thi'ough  an  interpieter  were 
heai'say  and  not  competent  to  bo  admit; rd  in  evidence. 

4.  Htntenients  made  by  the  victim  of  a  serious  assault,  in  relation 
theicto,  and  so  immediately  thereaftei'  as  to  rebut  all  inference 
of  calculation,  to  persons  who  <arie  to  his  assistance,  are  ad- 
missible as  part  of  the  res  nc.itd'. 

S'lprciiio  Cdiirt  f>f  Rlidilo  Tslnnd. 

•Max  l"]i)stciii,  coiivielcd  of  iiiiirdcr,  pcli  ''iii.s  for  a  new  trial. 
]\'\  it  inn  Liraiili'd. 

CJifirlr.^  F.  SIranif!,  Al i"nu'v  Cicikm'!!!,  for  tlio  Slato. 
J''i(iii(is  1.  McCftmxt  ami  Tliiniuis  'A.  Lev,  inv  the  dcfendaiit. 

Tii.i.iMiAST,  J.  The  dofciidiuit,  avIio,  on  (lie  21st  day  of 
I^cec'i  l)v'r,  1!H)1,  was  cnnviclcil  of  tli(>  ci'iiiK!  of  iiiiirdcr,  now 
]'clilinns  for  a  new  trial  on  various  j;-niiinds,  annpiiast  wliidi  ari' 
(•  Haiii  iiilciKM]  orrciicoiis  riiliiiu's  of  the  trial  court  in  tlic^ 
al!lllis■^il>n  and  rejection  of  testiimny. 

The  folliiwiin>'  slatcMiieiils  will  serve  to  slinw  the  relation  and 
situation  of  the  ]iarlies  to  the  hnmicidc"  in  question  shortly 
liefore  and  at  tlu;  time  when  the  fahil  injury  was  inllieled,  lo- 
; ■ether  with  the  suhslance  tmd  cliaracler  of  the  te,^liniony  oh- 
jeeted   to. 

On  tlu'  niiiht  of  duly  L!('),  li)01,  the  defendant,  in  coni]iany 
with  Ahrnhani  Zarrinshy,  the  jierson  whnni  lli(>  defendiint  is 
alleu-'il  to  have  ninrdered,  went  to  the  allic  r.ioni  where  Zarrin- 
s'cy  lived,  at  No.  l'  I!idltinch  ("onrt,  Prn\  idence,  wher(>  they 
reiuaiueil  for  a  few  ininules  and  then  went  loiiclher  to  the 
defendnnt's  hoard inii-|>Iace.  Findinii'  the  door  locked,  Zarrin- 
sky  invited  the  defendani  to  relnrn  and  lodp-  willi  him  in  his 
rnoin,  which  invilalion  the  defendant  aecepled.  This  room  was 
in  the  iittic  of  a  two  and  onedialf  stoiy  house,  and  was  about 
fourteen  feet  in  len^ulh  iuid  al-out  twelve  feet  in  width.  The 
]tarties  were  fellow  workmen  and  were  on  friemlly  terms  at  the 
time.  Zarriiisky  had  in  hi  ;  posse-sinn  ah^'nt  two  hundred  dol- 
lar.s  in  money,  w'hich  he  carried  in  a  hai;'  on  his  nerson.     When 
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tho  parties  ontcrod  Zarvinsky's  room  for  the  night,  ho  loeljod  the 
clo(.r,  iicc.nliiig  to  tho  tcslim.my  of  the  (lefeiuhiut,  and  put  tlio  key 
in  hi's  ])(.cket.  lie  then  took  two  drinks  from  a  bottle  of  alcohol, 
as  tlu;  dcrcndinit  testifies,  and  invited  him  to  drink  therefrom, 
but  ho  deeliiied.  At  about  2:30  o'clock  on  the  next  morning  a 
man  named  ]v\vasha,  who  occui)ied  tho  tenement  beneath  Zar- 
rinsky'a  room,  heard  a  noise  in  said  room,  and  heard  a  call  for 
help.'  He  did  not  recognize  tho  voice,  but  shortly  afterwards 
Zarrinsky  came  down  stairs  and  said  that  the  defendant  had 
taken  his  money  and  gone  out.  Kwasha  then  ran  out  and 
found  the  defendant  lying  on  the  ground  between  tho  house  and 
the  fence,  quite  badly  injured,  liis  collar-bone  was  fractured, 
he  had  a  cut  on  his  head,  was  bleeding  from  one  car,  and  a\)- 
peared  to  be  in  great  ]niin.  ])uring  the  combat  in  tho  room  Zar- 
rinsky was  heard  by  some  of  the  people  below  to  cry  out,  "What 
are  you  licking  me  for ;  you  have  got  my  money !"  And  on  being 
asked  by  Jlarnett  jvwasha,  from  the  window  of  tho  room  below, 
what  was  the  matter,  Zarrinsky  rejdied:  "There  is  murder 
up  here;  he  is  taking  my  money  and  is  licking  me."  Shortly 
afterwards  Zarrinsky  brought  down  pieces  of  a  broken  bottli> 
and  said,  in  llu;  ])resence  of  the  defendant,  who  was  then  lying 
on  the  gronnd  where  he  bad  fallen :  "With  this  bottle  he  struck 
nie."  lie  also  said  that  the  defendant  had  taken  his  money, 
whereu])on  the  defenilant  answered,  "I  ain't  got  the  money." 
Zarrinsky  was  pale  and  had  marks  on  his  head,  and  the  defend- 
ant, in  addition  to  the  injuries  above  specified,  had  an  injury 
on  his  side. 

])oth  ]iarties  were  then  taken  in  custody  by  the  police,  placed 
in  the  ])atrol  wagon  and  taken  to  the  ])olice  stati(m,  wdiero  tlu^ 
defendant  was  laid  u]ion  the  tloor  and  Zarrinsky  was  seated  in  a 
chair.  Shortly  afterwards.  Dr.  (Jrillin,  the  i)olice  surgeon,  was 
called  to  the  police  station,  where  he  examined  the  injured 
parties;  and  they  were  then  removed  to  the  Jihode  Island  llos- 
]»ital,  where  Zarrinsky  died,  from  the  ell'ects  of  tho  injury  re- 
ceived in  said  combat  on  the  morning  of  July  2S,  1901. 

While  the  defendant  and  Zarrinsky  were  in  the  custody  of 
tho  officers  at  the  jxdice  station,  Zarrinsky,  in  answer  to  ques- 
tions propounded  to  him  through  an  interpreter  by  tho  ofllecrs, 
in  the  ])resence  of  the  defendant,  made  certain  aecu.^;ilions 
against  him,  to  most  of  which  he  made  no  reply;  and  the  pros- 
ecution was  permitted,  against  the  defendant's  objection,  to 
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prove  tlio  making  of  these  accusiitions,  together  with  the  fact 
that  the  (lofen<huit  made  no  reply  thereto. 

The  principal  accusations  made  by  Zarrinsky,  according  to 
llio  interpretation  thereof  by  some  one  who  M-as  ])resent,  were 
as  l\)l]ows:  '*IIo  has  gut  $!)o'in  gohl  and  $1.'55  in  bills."  Zarrin- 
sky told  how  Ei)stein  came  and  asked  him  to  take*  him  u])  to 
sleep  in  his  room,  and  that  he  did  so,  and  that  the  defendant 
licked  him  and  wanted  to  take  his  money.  In  answer  to  the 
(liiestion:  "What  did  ^Afr.  Epstein  then  say,  if  anything ^" 
tlie  witness  answered  :  ''The  lieutenant  questioned  ^Ir.  E[)steiu 
and  he  said  he  was  sick  and  could  not  answer  him."  In  cross- 
examination  counsel  for  the  defendant  questioned  the  witness 
with  relation  to  what  took  place  at  the  ])olico  station,  and  the 
following  information  was  adduced:  "Q.  Well,  do  you  re- 
ineiuber  anything  the  defendant  said  at  the  police  station? 
A.  I  remend)er  ^Ir.  Epstein  saying  'J)on't  bother  me,  I  am 
not  able  to  answer  you.'"  This  was  said  in  Jewish;  it  was 
saitl  to  a  mau  who  was  a  Jew,  and  he  translated  it  to  the 
cajitain. 

Jiieutenant  Edward  O'Neill  testified  that  the  defendant  was 
lying  on  the  iloor  at  the  time  of  said  conversation,  autl  that  he 
appeared  to  bo  suifering.  Witness  noticed  blood  oozing  from 
the  left  ear,  and  he  appeared  to  be  in  pain.  ''Q.  And  his  inju- 
ries seemed  to  take  up  most  of  his  attciutiim?  A.  I  should 
judge  they  did.  Q.  Who  else  were  in  the  room?  A.  There 
were  quite  a  number,  I  don't  know  Avho  they  were;  three  or 
four  ofRc  irs  in  uniform."  The  officer  further  testified  that 
when  ho  asked  defendant  where  Zarrinsky's  money  was,  he 
rei)lied:     ''I  am  sick,  and  I  don't  understand." 

The  officer  further  testilied  that  defendant  had  said  nothing 
at  all  up  to  that  time  in  his  presence;  also  that  Zarrinsky  said 
that  ho  and  defendant  went  to  bed  togethei',  and  that  subse- 
(piently  he  waked  nj)  and  found  Epstein  going  through  his  pock- 
ets and  taking  his  money,  and  that  he  (Zarrinsky)  got  up  and 
called  to  him  to  give  up  his  money,  wliereui)on  Epstein  struck  him 
with  a  bottle.  "He  hit  mo  on  the  head  with  the  bottle,  and 
he  kill  mo."  The  officer  asked  him  how  much  money  he  had, 
and  he  told  him  that  he  had  sonu'thing  over  $200,  he  could  not 
tell  the  exact  amount,  but  there  were  $!»0  in  g<»l<l;  there  Avere 
$10  gold  pieces,  and  there  were  $20  gold  pieces.  The  officer 
then  asked  Zarrinsky  if  ho  struck  Epstein,  and  he  said :    "  '^o, 
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T  want  iiiv  iiiniicy, 


ITi3  Imila^  tlic  bottle  on  iiiv  liciul,   and 


iiiniod   out   of  tlic  Aviiulow. 


1    Jii-ikcd    liim    wdiiit 


J']|)stein  did  wilh  tlio  iikhu'V.  lie  pointed  out  to  iiu;  iind  said: 
'llo  put  it  in  tliat  ])(i('l<ct.'  I  Avciit  lo  KpstciiTrt  loft  ])o('k(t  and 
found  a  poc'la'tl)ook  which  conliiiiicd  about  $2  in  silver.  Ilefori.! 
I  said  auvthiiii;',  Zarriiisky  said:  'That  is  not  uiiiie.'  J  looked 
in  tho  other  ])(ic'ket  and  found  nothin?;'."  The  ollicicr  further 
tt'stilied  that  he  weut  to  the  room  where  the  eoiubat  occurred, 
and  found  tin*  luoney  hag  \y\uix  on  the  lloor  near  the  window 
whoro  the  derendant  went  out;  that  hi;  took  this  money  to  tluj 
station,  and  Zarrinsky  said  it  was  his  when  he;  saw  the  Itai;,'. 
The  oliicer  then  asked  defendant  apiin  wdiat  lie  di<l  with  Zar- 
rinsky's  money,  and  he  repied:  "I  aui  sick.  I  don't  under- 
stand." Zarrinsky  then  staled  ajiain  to  ihe  oHicer  how  Kpstein 
fl'ot  out  of  the  room;  that  he  ran  from  him,  wdien  he  broke  the 
bottle  on  his  head,  and  jumped  out  of  the  window;  and  that  to 
this  latter  statement  Epslein  ri'plied  that  Zarrinsky  pushed  him 
out,  which  staleuient  Zarrinsky  denied. 

Dr.  Clitl'ord  11.  (jrilHn  gave  his  lirst  attention  to  the  defend- 
ant when  he  arrived  at  the  jxilice  station  on  the  morning  of 
duly  27th.  lie  says:  "I  found  .Mr.  Epstein  lying  on  llie  iloor 
of  the  room,  with  Jiis  feet  towards  the  (l<tor  and  his  head  towards 
a  man  sitting  in  a  chair  who  was  Zarrinsky.  I  first,  gave  my 
attention  to  the  man  on  the  iloor.  I  nnnle  an  examination.  Ih; 
seemed  to  be  in  considerable  ]iain,  and  in  taking  hold  of  his 
hand  or  arm  to  examine  his  ])ids(;  lie  complained  of  ])ain  in 
his  shoulder.  *  ■'■'  *  I  found  him  bleeding  from  the  nostrils 
and  left  ear.  There  was  a  fracture  of  the  left  clavicle,  a  lac- 
erated w^onnd  on  the  left  thund),  contusions  about  the  left  elljow, 
and  an  abrasion  along  ihe  outer  side  of  the  left  arm.  lie  was 
conscious."  (.}.  "Did  you  talk  wilh  Mr.  Kpsleinf  A.  ''Nut 
more  than  to  get  his  name  and  what  is  on  lliis  ))iece  of  paper." 
Q.  "Did  he  speak  English  r  A.  "He  said  that  he  nmhjrstoo.l 
when  I  asked  him  his  jiame  and  age.  He  seemed  to  speak  with 
some  dilKculty."  The  doctor  was  then  allowed  to  testify  as  to 
charges  made  by  Zarrinsky  against  the  defendant,  wlio  was 
lying  on  the  iloor,  similar  to  those  already  detailed  iiiid  testified 
to  by  the  witnesses  Kwashii  mid  OWeill.'  The  slalenients  test  i- 
lied  to  by  the  doctor  as  being  uttered  by  Zarrinsky  were  the 
result  of  i)ersonal  interrogatories  put  to  Zarrinsky  by  Dr. 
Griffin  in  his  capacity  as  a  physician,    lie  testified  tliat  he  did 
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not  Isiinw  wlictlicr  Ejisfoin  hoard  tlic  statciiicul.s  or  nnf,  luid  lliiit 
lie  (witness)  H|Mi]<e  llir(iiii!h  an  interpreter. 

Other  persons  who  wen!  present  at,  \\n\  pi»lie(!  station  when 
these  various  conversations  wcire  had  with  Zarrinsky  were  also 
]>eriiiilti'd  to  ti'stify  as  to  th(i  eliar,ucs  whicdi  hv  made  a,n'ainst  tlie 
di't'endant  and  as  to  tho  det'eiidanl's  siienci;  dnrini:,'  most  of  saiil 
eon  versat  ions, 

Withont  further  spoeifyinu;  in  detail  tlu^  ]iartieular  language 
which  was  used  by  the  ])oiieci  ollieers  and  (jthers  in  interrop^atini!; 
Zarrinsky  and  in  giving  his  replies  therto,  it  is  sullieient  to  say 
that  said  interrogatories  and  answers  std)sfantially  covered  the 
entire  transactions  which  took  jjlace  between  Zarrinsky  and 
K])stein,  as  related  by  the  former,  from  the  tinu;  when  they 
entered  the  attic  room  in  qiu'stion  to  the  time  when  both  the 
defendant  and  Zarrinsky  were;  placed  in  the  ])atr(d  wagon,  after 
the  cond)at  in  (piestion,  for  the  ])nrpose  of  being  carried  to  the 
station;  that^  is  to  say,  Zarrinsky  was  freely  interrogated  by 
several  persons,  after  arriving  at  the  ])olico  station  in  com])any 
with  the  defendant,  as  to  the  acts  which  were  commit  led  by  the 
latter,  according  to  the  version  thereof  as  given  by  Zarrinsky. 
The  accusations  thus  nuulc!  against  tlu!  defeiulant  were  to  llu; 
elToct  that  he  had  rttbbed  Zarrinsky  of  his  moiu'y,  that  lie  had 
struck  him  on  the  head  with  a  bottle,  and  had  caused  him  all 
the  jihysical  injuries  from  which  he  was  then  sud'ering;  and  it 
ap]H'ars  that  when  most  of  these  accusations  were  nuido  the 
defendant  remained  silent. 

The  (piestion  raised  is  whether  this  testimony  was  admissible. 
The  authorities  bearing  n])on  this  (piestion  an;  not  harmonious. 
Ono  class  of  cases  holds  that  the  fact  that  the  accuscid  is  in  cus- 
tody when  the  charges  are  made  against  him,  while  entitled  to 
weight,  will  not  of  itself  exclude  such  statements,  if  the  circum- 
stances were  such  as  pro])erly  called  for  a  reply.  Amongst  tlui 
cases  which  take  this  view  are  Kcllcij  v.  People,  T)'*  'N.  Y.  SCi."), 
14  Am.  Rep.  342;  Slalo  v.  Murrai/,  12(1  ]\lo.  Oil,  29  S.  W. 
700;  State  v.  Dillon,  74  Iowa,  on;],  38  N.  AV.  525;  Green  v. 
Slater,  97  Tonn.  50,  3G  S.  W.  700;  Miirphi/  v.  Stale,  30  Ohio 
St.  028.  Grcenleaf  on  Evidence  seems  to  take  the  same  view. 
See  volume  1  (IGth  cd.)  §  197. 

The  other  class  of  cases  holds  that  the  sih^nco  of  a  party 
whilo  under  arrest,   when  charges  or   accusations   are   made 
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flgnhist  him,  cannot  bo  used  as  sustuining  tho  hyimtlu'sis  of  mv 

quiosecnco  therein.  ,    ,  . ,    ,  .     ^  • 

1.  AVo  are  of  tho  opinion  that  tho  rnlo  laul  down  in  this 
class  of  cttHcs  is  tho  more  roosouablo  one,  and  wo  have  therefore 
decided  to  follow  it. 

It  is  clearly  the  ripht  and  iirivilci^'o  of  a  party  in  such  circum- 
stances to  riMiiain  silent,  and  llic  fact  that  he  does  so  ouj-ht  not 
to  bo  allowed  to  raise  any  iiifereiico  aj,'ainst  him.  Tho  defend- 
ant in  the  case  at  bar,  even  if  ho  heard  and  comprehended  the 
import  of  tho  accusations  made  agiiist  him  by  Zarrinsky,  whieh 
ia  certainly  extremely  doid)tful,  (o  say  tho  least,  was  not  called 
upon  to  reply  to  or  contradict  tho  same.  Com.,  v.  McDcrmolt, 
12;5  ]\ras3.  410,  25  Am.  Rep.  120.  T.eing  in  tho  custody  of 
otHcers  of  the  law,  his  silence  i)racticully  ou,ij;ht  to  have  no  more 
elTect,  asbearingupou  his  guilt,  than  it  would  have  had  if  main- 
tained by  him  wliiie  under  examination  in  the  District  Court 
upon  formal  charges.  In  such  a  case  it  would  bo  clear  that  he 
would  not  bo  bovmd  to  admit  or  deny  what  might  be  said  by  the 
witnesses,  and  that  his  failure  so  to  do  could  not  be  considered 
as  any  admission  of  guilt. 

Speaking  of  tho  effect  of  silence  in  tho  presence  of  statements 
made  by  third  parties,  iJuncan,  J.,  in  delivering  the  opinion  of 
tho  court  in  Moore  v.  Smilh,  14  Serg.  &  li.  3!)3,  said: 

"Nothing  can  bo  more  dangerous  than  this  kind  of  evidence. 
It  should  always  bo  received  with  caution,  and  never  ought  to 
be,  unless  the  evidence  is  of  direct  declarations  of  that  kind 
which  naturally  call  for  contradiction ;  some  assertion  made  to 
the  man  with  respect  to  his  right,  which,  by  his  silence,  he 
acquiesces  in." 

And  it  is  to  be  noted  that  this  language  was  used  with  regard 
to  the  effect  of  silence  in  a  matter  relating  to  a  civil  case. 

A  distinction  is  maac  between  declarations  made  by  a  party 
interested  and  those  made  by  a  strangcjr.  And  it  has  been  held 
that,  while  that  which  one  party  declares  to  the  other  without 
contradiction  is  admissible  in  evidence,  that  which  is  said  by 
a  third  person  may  not  be  so.  "It  may  be  impertinent,"  says 
Mr.  Grecnleaf  in  his  work  on  Evidence  (Volume  1,  ICth  cd. 
§  108),  "and  best  rebuked  by  silence;  but,  if  it  receives  a  reply, 
th(;  reply  is  evidence.  Therefore,  what  the  magistrate  before 
whom  the  assault  and  battery  was  investigated  said  to  tho  par- 
ties was  held  inadmissible  in  a  subsequent  civil  action  for  the 
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»iuno  nssaiiU.  If  the  (Iccliirations  aro  fliono  of  third  ikm'sohs, 
llu)  firciiiiislauc'C'S  iiui.sf,  bu  Hiich  an  callctl  (ui  tho  ])ai'ty  to  iiitur- 
ivvo,  or  at  least  aiich  as  wuuld  not  render  it  inipertiuent  in  Lim 
to  do  80." 

In  Com.  V.  Kcnncy,  12  :^[ctc.  235,  40  Am.  Doc.  072,  tlio 
()IRc(!r  in  custody  of  the  defendant  said,  in  his  ])r('si'n('e  and 
hi^ariiij?,  "Here  is  a  man  that  has  been  n)l)l)ing  a  man."  Shortly 
afterwards  one  itiissell,  the  person  named  in  the  indictment  as 
liaviiif?  hccii  robbed,  came  in,  crying?,  and  said,  "That  man," 
))oiiitiiig  to  the  defendant,  ''has  stolen  my  money."  The  de- 
fendant made  no  reply  to  these  statements.  At  the  trial  of  the 
case  testimony  was  admitted,  against  tho  defendant's  objection, 
to  tho  facts  stated.  In  reviewing  the  action  of  the  trial  court 
it  was  held,  in  an  ojdnion  by  Shaw,  C.  J.,  that  the  evidence  in 
(picstion  was  inadmissible  The  court  said:  "Tho  declaration 
made  by  the  otiicer  who  iirst  brought  the  defendant  to  the  watch- 
liouse,  ho  had  certainly  no  occasion  to  reply  to.  Tho  subseciuent 
slat((iiient,  if  nuide  in  the  hearing  of  tho  defendant  (of  which 
wo  think  there  was  evidence),  was  made  whilst  ho  was  under 
arrest  and  in  tho  custody  of  persons  having  oHicial  authority. 
They  were  made  by  an  excited,  complaining  party,  to  such 
otticers,  who  were  just  putting  him  into  confinement.  If  not 
strictly  an  oflicial  c(»mplaint  to  olHcers  of  the  law,  it  was  a  pro- 
cc-ding  very  similar  to  it,  and  he  might  well  sui)poso  that  ho 
liud  no  right  to  say  anything  until  regularly  called  upon  to 
answer." 

In  Com.  V.  Wdlh-cr  ct  al.,  13  Allen,  570,  the  District  Attorney 
called  a  ])olice  oilicer  as  a  witness,  who  was  allowed  to  testify, 
under  objection,  that  while  Carey,  one  of  the  defendants,  was  in 
a  cell  in  tho  backup,  he  went  to  the  door  of  the  cell  with  ]\lrs. 
\ewhall,  who  was  a  witness  for  the  i)rosccution,  and  pointed  out 
Carey  to  her,  and,  in  his  presence  and  hearing  asked  her  if  she 
could  identify  him  as  the  man  who  was  with  Walker,  and  she 
said,  "Yes;"  that  he  askeil  her  if  she  could  swear  to  it,  and 
she  said,  "Yes."     The  defendant  made  no  reply. 

In  sustaining  tho  exceptions,  Foster,  J.,  in  delivering  tho 

opinion  of  the  court,  said:   "The  testimony  of  the  police  otHcer 

to  tho  conversation  between  himself  and  the  witness,  Mrs.  Xow- 

hall,  in  tho  presence  of  the  defendant,  while  the  latter  was  in 

custody,  should  not  have  been  admitted.     The  defendant  was 

not  bound  to  deny  or  reply  to  tho  statements  made  between 
Vol.  XV— 2 
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thoin,  and  his  silonoc,  under  such  circumstances,  warranted  no 
infori'iico  against  him." 

In  Boh  V.  State,  32  Ala.  5G0,  Walker,  J.,  in  delivering  the 
opinion  of  the  court,  said:  "The  implication  of  admissions 
from  silence  rests  upon  the  idea  of  acquiescence.  The  maxim  is, 
'Qui  tacet,  conscntire  videtur/  and  it  never  applies  unless  an 
acquiescence  in  what  is  said  can  be  presumed.  Neither  reason 
nor  laAv  will  permit  the  presumption  of  acquiescence  to  be  drawn 
from  the  silence,  unless  the  circumstances  were  not  only  such 
as  afforded  the  party  an  op]wrtunity  to  act  or  speak,  but  such, 
also,  as  would  properly  and  naturally  call  for  some  action  or 
reply  from  men  similarly  situated." 

In  Gardner  v.  State  (Tex.  Cr.  App.)  34  S.  W.  945,  it  was 
held  that,  where  a  party  is  under  arrest,  his  silence  cannot  be 
used  against  him  in  a  criminal  case.  Mr.  Wharton,  in  his 
work  on  Criminal  Evidence  (9th  ed.)  §  080,  takes  the  same 
view. 

In  State  v.  Diskin,  34  La.  Ann.  Kep.  919,  44  Am.  Rep.  44S, 
it  is  hold  that  mere  silence  while  a  party  is  held  in  custody 
imder  criminal  charge  affords  no  inference  whatever  of  acqui- 
escence in  statements  of  others  made  in  his  presence,  "lie  has 
the  undoubted  right,"  says  the  court,  "to  keep  silence  as  to  the 
crime  with  which  he  is  charged  and  is  not  called  upon  to  reply 
to  or  contradict  such  statements.  Under  such  circumstances  it 
is  held  that  the  statements  so  made  are  not  admissible  against, 
the  j>risoner,  because  they  do  not  even  tend  to  support  the 
hypothesis  of  acquiescence." 

To  the  same  general  effect  are  State  v.  Young,  99  Mo.  00(5,  12 
S.  W.  ST9;  State  v.  Howard,  102  Mo.  142,  14  S.  W.  937;  J!<:r 
V.  A]ij)lchij,  3  Starkie's  Kep.  33;  and  Chitd  v.  Grace,  2  Can-. 
&  r.  Jtep.  193.  See,  also.  State  v.  Ellwood,  17  K.  I.  703,  24 
Atl.  782. 

Even  in  those  cases  where  it  is  held  that  evidence  of  a  defend- 
ant's silence  in  the  presence  of  charges  made  against  him  is 
admissible,  the  courts  unanimously  hold  that  it  must  plainly 
appear  that  the  statements  made  were  fully  understood  by  llu; 
])arty  before  any  inference  can  be  drawn  against  him  by  reason 
of  his  silence.  In  the  case  at  bar,  therefore,  Ave  think  most  of 
the  evidence  in  question  would  have  to  be  excluded  in  any 
event;  for  it  not  only  does  not  ])lainly  appear  that  most  of  the 
language  used  at  the  police  station  by  Zarrinsky  and  others  was 
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inidorstond  and  appi'cciatcd  by  the  defendant,  but,  on  the  con- 
trary, wo  think  it  is  very  clear  that  he  did  not  iniderstand  the 
same,  and  was  not  in  a  ])hysieal  condition  to  enal)le  him  to  un- 
derstand it.  lie  had  juiiii)ed  or  fallen  from  the  attic  window 
referred  to,  to  the  ground,  a  distance  of  about  twenty-flvo  feet, 
where  he  lay  in  a  helpless  condition  and  seriously  injured,  until 
he  was  taken  up  bodily  by  the  policeman  and  placed  in  the 
jialrnl  wagdu ;  and  at  the  station  he  was  laid  upon  the  lloor  in  a 
helpless  condition,  and  was  suirering  severe  pain  from  the  inju- 
ries he  had  sustained  by  the  fall. 

In  view  of  all  these  facts,  we  are  clearly  of  the  opinion  that 
it  was  error  to  admit  the  testimony  in  (pu'stion,  excei)t  in  so  far 
as  the  accusations  made  were  expressly  replied  to  by  the  defend- 
ant. We  are  also  of  the  opinion  that  it  was  error  to  admit  the 
statements  made  in  the  presence  of  the  defendant  immediately 
alter  his  fall  from  said  window,  except  as  to  the  one  to  whieh 
he  made  some  reply.  Such  a  fall  iii".st  have  left  him  in  a 
dazed  and  semi-conscious  condition  at  the  bed-. ;  and  it  cannot  be 
said  with  any  show  of  reason  that  his  sden^e  while  in  such  a 
C'tiiilitiim,  when  charges  or  accusations  wcic  made  against  him, 
oidd  be  of  the  least  weight  in  determining  as  to  his  guilt  of  the 
crime  now  charged  against  him. 

2.  Another,  and  what  seems  to  us  a  fatal,  objection  to  the 
admissibility  of  most  of  the  testimony  now  under  consideraticm 
(although  this  ground  of  objection  was  not  taken  by  counsel) 
is  that  most  of  the  statements  or  accusations  made  by  Zarrinsky 
at  the  ]K)lice  station  were  made  through  an  interi)reter,  and 
hence  became  mere  hearsay  when  testiiied  to  at  the  trial ;  that  is 
to  say,  the  police  olHcers  interrogated  Zarrinsky  through  an  in- 
ter])r('ter  as  to  what  took  ])lace  at  the  attic  room  in  (jui'stion, 
and  the  res^wnses  which  he  niaile  thereto  were  also  given  through 
the  interpreter.  In  so  far,  therefore,  as  their  testimony  at  the 
trial  related  to  what  Zarrinsky  said  in  this  way,  it  was  clearly 
hearsay  testimony;  for  they  only  knew  what  was  in  fact  said 
by  him  from  what  the  interpreter  told  them  that  ho  said.  See 
:<lalc.  c.  TcvUne,  23  E.  I.  530,  51  Atl.  204.  The  same  objection 
also  api)]ies  to  what  little  was  said  by  the  defendant  in  reply 
to  ilic  accusations  there  made  against  him.  He  is  a  Ivussian, 
and  had  been  in  this  country  only  about  six  months  at  the  time 
of  the  homicide  in  (piestion. 

3.  Whether  any  of  the  statements  nnvde  by  Zarrinsky  at  or 
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about  the  time  when  the  assault  upon  him  is  allogofl  to  have 
been  made  were  admissible  as  part  of  the  res  gcstcv,  we  will  uuw 
consider.    Defendant's  counsel  contend  that  they  were  not. 

Most  of  said  statements,  which  were  admitted  as  being  part 
of  the  res  gcstw,  against  the  defendant's  objection,  Averc  such 
as  to  fall  within  the  rule  as  laid  down  by  this  court  in  Slate  v. 
Murphy,  IC  K.  I.  528,  17  Atl.  998,  with  which  rule  wo  are 
content,  and  which  we  desire  to  reaflirm. 

The  statements  now  in  question  consisted  of  accusations 
which  were  evidently  instinctively  made  by  Zarrinsky  during 
and  immediately  following  the  assault,  and  were  such  as  to  rebut 
all  inference  of  calculation  in  making  them. 

We  do  not  wish  to  be  understood,  however,  as  holding  that 
what  was  said  by  Zarrinsky  to  the  policeman  and  others,  after 
ho  had  returned  to  the  attic  room  and  dressed  himself — it 
appearing  that  from  15  minutes  to  half  or  three-fourths  of  an 
hour  had  ela])sed  between  the  time  of  the  making  of  llie  assault 
and  the  nuiking  of  such  statements — would  be  admissible  under 
the  rule  as  above  stated;  for,  as  already  intimated,  it  is  only 
such  statements  as  are  immediately  connected  with  the  transac- 
tion and  really  form  a  part  of  it  that  can  })roi)erly  be  said  to 
be  a  part  of  the  res  gcshe.  ^Moreover,  as  we  infer  from  the 
record  of  the  testimony,  the  statements  made  by  Zarrinsky  in 
the  presence  of  the  officers  and  others,  while  defendant  lay  upon 
the  ground  after  falling  from  the  attic  Avindow,  Avere  made  in 
his  native  language;  and,  if  our  inference  is  corn^ct,  for  tiic  rea- 
son above  suggested,  said  statements  could  only  be  test i lied  to, 
in  any  event,  by  such  of  those  ]K'rsoHs  Avho  Avere  i)re.K'Ut  and 
heard  them  as  understood  that  langnage. 

AVe  have  examined  the  numerous  other  ext'cptions  taken  by 
defendant's  counsel  at  the  trial,  but  do  n(it  lin<l  that  any  of 
them  are  tenable,  or  deserving  of  special  consideration.  As 
there  must  be  a  new  trial  for  the  reasons  above  given,  there  is 
no  occasion  for  us  to  determine  Avhether  the  venliel  is  ai-ainst 
the  evidence. 

New  trial  granted. 
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Low  V.  State. 

108  Tenn.  127— C5  S.  W.  Rep.  401. 

Decided  November  9,  1901. 

Admissions    Tiibouoii    Silence — Practice:     Erroneous    admission    of 
testimony — Amendment  of  record  after  argument. 

1.  It  is  proper  to  prove,  that  on  being  accused,  the  defendant  remained 

silent;  but  not  that  such  accusation  was  made  and  denied. 

2.  Having   erroneously   admitted    evidence,    that    defendant   was   ac- 

cused and  denied  the  accusation,  the  court  should  have  Instructed 
the  jury  to  disregard  such  testimony. 

3.  Even  after  argument  in  the  Supreme  Court,  It  is  permissible  to 

amend  the   record  of  that   court,   to   show  that  the   Indictment 
was  indorsed  "A  True  Bill." 

Sujircnie  Court  of  Toniiosaoo. 

Apjjcal   from   Circuit   Court,    Scott   Counfy;   Hon.    W.   R. 
Hicks,  Judge, 
liiloy  Low,  convicted  of  murder,  appeals.    Reversed. 

E.  E.  lIouJc,  Sam  E.  Young,  and  ^YiUia7n  E.  YorJc,  for  the 
a])pcl]aut. 

G.  W.  ricldc,  Attorney  General,  for  the  State. 

C.\Li)WELT.,  J.  Riley  Low  is  under  sentence  of  death  for  the 
murder  of  his  young  step-son,  Louis  ^lullins,  by  poisoning. 

At  the  trial  the  grandmother  of  the  child  testified  that  ho 
stated  to  her  in  the  presence  and  hearing  of  the  defendant  that 
he  had  administered  the  poison,  and  that  the  defendant  re- 
mained silent.  She  also  testified  that  when  the  child  died  his 
mother  brought  the  same  accusation  against  the  defendant,  and 
that  ho  positively  denied  it. 

The  former  of  these  statements  by  the  witness  was  competent 
testimony;  the  latter  was  incom])etent. 

If  a  num  be  accused  of  an  olTense,  and,  hearing  the  accusa- 
ti(m,  neither  admit  nor  deny  it  when  he  should  know  the  truth 
and  may  speak,  proof  of  the  imputation  having  been  made 
and  of  his  silence  is  competent  as  an  iujplied  admission,  or  a 
circumstance  tending  to  show  his  guilt;  but,  if  he  make  positive 
denial  ,tho  imputation  constitutes  a  mere  unsworn  charge,  and 
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proof  of  it  has  no  legal  force  or  competency.  KcndricJc  v.  State, 
9  Iluiiiph.  723;  Dcathridge  v.  Stale,  1  Snccd,  80. 

The  Court  not  only  made  the  mistake  of  admitting  the  incom- 
petent testimony  mentioned,  but  in  the  charge  upon  the  law 
of  the  case  expressly  submitted  it  to  the  consideration  of  the 
jury  without  any  instruction  as  to  its  eirect  or  the  legal  force 
of  the  defendant's  denial. 

Having  been  erroneously  admitted  in  the  first  instance,  the 
incompetent  testimony  should  afterwards  have  been  withdrawii 
in  the  charge. 

We  express  no  opinion  on  the  facts  of  the  case,  but  place  our 
reversal  entirely  upon  the  errors  indicated. 

The  objection  that  the  indictment  copied  into  the  transcri])t 
does  not  contain  the  indorsement,  "A  True  Bill,"  is  removed  by 
a  supplemental  transcript  supplying  that  defect.  This  is  true 
though  the  supplement  has  been  matle  and  filed  since  the  argu- 
ment of  the  case  in  this  court. 

Ecvcrscd  and  remanded. 


CoArMONWKALTU   V.   ]\[oiJI!ISSEr. 
175  Mass.  264—56  N.  E.  Rep.  2S5. 

Decided  February  27,  1900. 
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Adultery— CoNFESsioKs:    Proof  of  guilt  by  the  defendant's  testimony 

in  a  bastardy  case. 

In  a  prosecution  for  bastardy  against  another  person,  the  defend- 
ant, a  married  man,  appeared  as  a  witness  and  testified,  that  on 
three  occasions,  he  had  had  sexual  intercourse  with  the 
prosecutrix  therein.  Held,  that  there  being  no  dispute  that  the 
woman  had  been  delivered  of  an  illpgitimatc  child,  the  natural 
Inference  is  that  she  had  had  sexual  intercourse  with  a  male 
person,  and  that  the  confession  of  this  defendant,  as  a  witness, 
was  sufficient  to  fix  upon  him  the  guilt  of  adultery. 

Supremo  Judicial  Court  of  ^fassachusetts. 

Exceptions  from  the  Supreme  Judicial  Court,  Yorkshire 
County. 

One  Morrisscy,  convicted  of  adultery,  brings  exceptions. 
Overruled. 
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C.  L.  Gardner,  Attorney  General,  for  the  Commonwealth. 
/'.  J.  Moore,  for  the  defendant. 

TTaaimond,  J.  The  defendant  was  indicted  for  adultery  with 
Bridget  Lee.  At  the  trial  it  appeared  that  at  the  trial  of  a  com- 
plaint for  bastardy  made  by  the  said  Bridget  Lee,  who  was  a 
single  woman,  and  had  been  delivered  of  an  illegitimate  child. 
Against  one  Curry,  charged  with  being  the  father  of  the  child, 
in  which  the  issue  was  whether  Cxirry  was  the  father  of  the 
child,  this  present  defendant,  being  duly  sworn  as  a  witness, 
testified  that  on  three  several  occasions  (one  being  the  day 
named  in  the  indictment),  at  Hinsdale,  in  the  County  of  ]kn'k- 
shire,  he  had  carnal  knowledge  of  the  body  of  the  said  Lee, 
and  that  he  was  on  all  such  occasions  a  married  man. 

It  is  to  be  assumed  that  this  evidence  was  there  introduced 
to  show  that  by  reason  of  such  sexual  intercourse  there  might 
be  a  doubt  as  to  whether  the  defendant  in  that  suit  was  the 
father  of  the  child,  since  that  was  the  ground  upon  which  such 
evidence  was  admissible ;  and  this  testimony  could  throw  doubt 
upon  that  issue  only  upon  the  theory  that  the  conception  of  the 
child  might  have  occurred  as  the  result  of  such  intercourse.  As 
to  these  facts  there  does  not  seem  to  have  been  any  dis])ute. 

'Since  the  woman  was  delivered  of  a  child,  the  natural  infer- 
ence is  that  she  had  had  sexual  intercourse  with  a  man ;  and  as 
she  had  never  been  married,  there  was  evidence  that  a  crime  had 
been  committed — fornication  or  adultery,  according  as  the  man 
was  single  or  married  at  the  time.  The  evidence  lacking  was 
simply  as  to  the  identity  of  the  man,  and  that  evidence  was 
furnished  by  the  confession  of  the  defendant.  L'^nder  these  cir- 
cumstances, the  question  whether  it  was  competent  to  convict 
upon  an  uncorroborated  confession  was  an  abstract  one,  not 
raised  upon  the  evidence,  and  on  which  the  court  was  not  re- 
quired to  express  an  opinion.  The  iindisputed  facts  were  suffi- 
cient corroboration,  if  any  was  needed.  Commonivcalih  v.  Tarr, 
4  Allen,  315  j  Com.  v.  McCann,  97  Mass.  680.  Exceptions 
overruled. 
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State  v.  Snovek. 

65  N.  J.  L.  289—47  Atl.  Rep.  583.  _       '' 

Decided  November  19,  1900. 

Adumery:     Testimony  of  other  prior  acts  between  the  same  parties, 
even  in  another  jurisdiction,  admissible. 

1.  In  prosecutions  for  adultery,  evidence   of    prior    offenses    of    lilte 

character  between  the  same  parties  is  admissil)Ie  after  or  in 
connection  with  evidence  of  the  particular  carnal  act  shown. 
Such  evidence  is  admissible  although  it  may  show  that  the  ac- 
cused was  guilty  of  an  extraneous  offense. 

2.  The    evidence    so    adduced    being    merely    corroborative    of    the 

offense  charged,  the  fact  that  the  prior  offense  was  committed 
in  another  county  will  not  be  a  bar  to  its  admission. 

3.  The  competency  of  this  evidence,  the  admission  of  which  arises 

under  an  exception  to  the  general  rule  excluding  the  proof  of 
extraneous  offenses,  arises  from  the  fact  that  it  proves  the 
relations  and  mutual  disposition  of  the  parties.  <     . 

(Syllabus  by  the  Court.) 

Court  of  Errors  and  Appeals  of  I^cw  Jersey. 
Error  to  the  Supremo  Court. 

Thomas  L.  Suovcr,  convicted  of  adultery,  brings  error.  Af- 
firmed. 

William  II.  Morrow,  for  the  plaintiff  in  error. 

George  A.  Angle,  Prosecutor  of  the  Pleas,  for  the  State. 

Hendkickson",  J.  The  ]ilaiutiff  in  error  was  convicted  of 
the  crime  of  adultery  in  the  Warren  Quarter  Sessions.  U]ion 
writ  of  error  the  Supreme  Court  affirmed  the  judgment.  The 
case  is  here  for  further  review. 

The  only  exception  that  has  been  argued  and  that  need  be 
noticed  is  one  taken  to  the  ruling  of  the  trial  judge  in  th(> 
admission  of  certain  evidence  tendirig  to  sh(nv  a  previous  act 
of  adultery  between  the  parties  to  thto  oiTense  charged.  The 
facts  sufficiently  appear  in  the  opinion  of  the  Supreme  Court, 
found  in  35  Vroom  65 ;  44  Atl.  850. 

The  evidence  objected  to  is  that  of  n  witness  who,  among 
other  things,  testified  that  in  the  spring  of  1807  he  attended  the 
moving  of  one  Brink,  who  moved  from  the  County  of  Warren 
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to  tho  Connty  of  Sussex ;  that  the  defendant  and  IT.  W.  were  at 
siiid  moving;  that  ho  (witness)  stayed  at  said  Brink's,  in  Sussex 
County,  all  night;  that  tho  defendant  and  the  said  11.  W.  also 
stayed  at  Brink's  house  that  night;  and  that  the  defendant  and 
the  said  II.  W.  occupied  the  same  room  that  night  at  ]irink's. 

The  record  shows  that  tho  adulterous  act  for  which  the  de- 
fendant stands  convicted  by  him  with  the  said  IE.  W.,  a  married 
woman,  in  said  County  of  W.arren,  on  October  ],  1S!)7. 

The  evidence  was  objected  to  on  the  ground  that  it  tended  to 
slidW  a  separate  and  distinct  offense,  committed  in  another 
county,  not  embraced  in  the  indictment. 

'J'he  Supreme  Court  sustained  the  action  of  tho  trial  judge  in 
admitting  the  evidence  objected  to,  on  two  grounds. 

The  first  ground  is  stated  in  the  opinion  in  this  wise:  "As 
stated  in  the  bill  of  exceptions  (which  is  all  we  have),  the  fact 
is  not  inculpatory.  The  room  was  without  privacy.  It  is  not 
even  described  as  a  bedroom  or  sleeping  apartment.  Others 
who  stayed  all  night  after  the  moving  may  have  used  it.  A 
bad  construction  will  not  be  supplied." 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  this 
view  of  the  Supreme  Court  is  erroneous. 

I  find  myself  unable  to  concur  in  this  modo  of  disposing  of 
the  exception. 

It  must  be  observed  that  this  evidence  stands  upon  tho  record 
uiicx])lained  by  the  defendant  or  any  other  witness;  and,  stand- 
ing thus,  I  cannot  say  that  the  circumstances  thus  established 
liiid  no  tendency  to  prove  improper  relations  between  these  ]>ar- 
ti(s.  And  since  the  evidence  has  such  a  tendency  in  such  a 
degree,  at  least,  the  weight  and  sulKciency  of  it  are  for  tho 
jury  to  determine.  1  Greenl.  Ev.  49.  Evidence  of  this  char- 
acter cannot  be  overruled  or  excluded  on  the  ground  that  it 
fails  to  establish  satisfactorily  the  adulterous  act. 

It  was  so  held  in  the  case  of  People  v.  Diinich,  107  N.  Y.  13, 
14  iS[.  E.  178,  where,  ujion  a  charge  of  false  i)retenses,  the 
learned  judge  who  delivered  the  opinion  si:staining  the  admis- 
sion of  the  evidence  of  other  like  offenses  in  proof  of  the  intent, 
remarked  that  the  proof  as  to  tho  other  crimes  may  have  been 
inconclusive,  but  the  People  had  tho  right  to  give  it,  and  have 
it  submitted  to  tho  jury,  with  proper  instructions,  for  their  con- 
sideration. 

But  the  Supreme  Court  has  sustained  tho  ruling  complained 
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of  upon  tlin  further  groinid  llint  the  evidence  of  other  like  acts 
l)ct\Vfcu  Ihc  ])iirtifs  is  udiiiissihlc  to  prove  the  disposition  of  the 
piirtios  towards  each  other;  that  such  evidence  is  an  exception  to 
the  fjciicral  rule  exchidinji'  the  proof  of  coihiteral  crimes  against 
a  (Icl'enthuit  in  a  criminal  ])rosc'('ntion. 

We  are  asked  to  reverse-  this  rulinj>'  also,  and  it  is  contended 
hy  counsel  for  the  i)risoiier  that  the  cases  in  this  State  which  he 
cites  are  ojtposed  to  this  proposition.  It  is  nndonbtedly  the 
general  rule,  as  ..^ited  by  Chief  .Justice  ])ei)ue,  in  speaking  for 
this  vmvi  in  the  late  case  of  Jhilloch  v.  HIalc,  47  Atl.  02,  that 
on  the  trial  of  an  accused  for  a  crime,  it  is  not  competent  to 
prove  that  he  committed  other  criuies  of  a  like  nature,  for  the 
purpose  of  showing  that  the  accused  would  be  likely  to  commit 
the  crime  charged  in  the  indictment;  citing  the  New  Jersey 
cases.  47  Atl.  Jie]).  02.  While  not  denying  the  existence  of 
excepti(ms  to  the  geiusral  rule,  as  suggested  in  the  opinion,  conn- 
sel  insists  that  the  evidence  objected  to  docs  not  como  within 
such  excei)lion. 

Among  the  exce]>ti(ms  to  this  general  rule,  there  is  one  that 
seems  to  be  well  rec<ignized,  as  apjdying  to  the  trial  of  offenses 
involving  illicit  intercourse  between  the  sexes.  The  princii)le 
is  that,  in  prosecutions  for  adultery,  evidence  of  prior  acts  of 
impro])er  familiarity  or  adultery  between  the  same  parties  is 
admissible  after  or  in  conection  with  evidence  of  the  particular 
carnal  act  shown.  The  competency  of  this  evidence  arises  from 
the  fact  that  it  proves  the  relations  and  mutual  disposition  of 
the  iiarties.  1  Am,  &  Eng.  Enc.  Law,  p.  214;  2  Whart.  Cr. 
Law  (!»th  ed.)  17;3;5;  Whart.  Cr.  Ev.  (Uth  cd.)  35;  1  Am. 
Dig.  (Cent,  ed.)  p.  2013,  §  30. 

Jn  Com.  V.  Thrashrr,  11  Gray,  450,  there  was  a  distincti(m 
made  between  improper  familiarity  and  the  substantive  act  of 
a<lultery;  ])rior  acts  of  the  former  character  being  held  admissi- 
ble, but  of  the  latter  inadmiiisible.  This  doctrine  was  distinctly 
overruled  by  the  Su])remc  Court  of  the  same  State  in  the  later 
cases  of  Thayer  v.  Thayer,  101  Mass.  Ill,  and  Com.  v.  Nichols, 
114  Mass.  285. 

Mr,  Justice  Van  Syckel,  in  the  recent  case  of  State  v.  Jack- 
son, G5  N.  J.  L.  02;  10  Atl.  707,  speaking  for  the  Supreme 
Court  of  the  State,  fidly  aliirins  the  doctrine  I  have  just  stated, 
and  says  that  the  later  cases,  which  he  cites,  almost  uniformly 
declare  such  evidence  to  be  admissible. 
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It  is  urged  that  flic  rule  of  ovidciu^c  thus  avowed  is  at  vavi- 
aiK'o  with  the  decisions  in  ihis  Stale,  and  is  not  embi-aced 
within  the  exceptions  snMiinarixed  in  iridic  v.  lidijinond,  f).')  X. 
J.  Law,  2G4,  21  Atl.  o28.  Jlnt  nevertheless  it  seems  clearly 
(i)  he  within  llu;  ])rinei|)I(!  eniin('Iale(l  in  that  case  l)y  ^Mi\  Jns- 
ti('(!  Dixon  in  deliverin/^'  the  <)])inion  of  the  Supi'eiiie  Conrt, 
where  he  says,  "And,  in  f^'eneral,  it  may  ho  said  that,  whenever 
the  defendant's  guilt  of  an  extraneous  crime  tends  logically  to 
j)rovo  against  him  sonic  ])articnlar  clement  of  the  crime  foi' 
which  ho  is  being  tried,  such  guilt  may  ht;  shown."  Again,  ho 
says,  "There  must  a])i)ear,  helweeu  the  extraneous  crime  of- 
fered in  evidence  and  tho  crime  of  which  the  defendant  is 
accused,  some  other  real  connection,  ])ey()nd  tho  allegation  that 
they  have  both  sprung  from  the  sauu!  vicious  disposition." 
This,  I  think,  is  a  correct  stjitement  of  the  i)rinci|)le  involved; 
and,  a])i)lying  it  to  tho  case  under  consideration,  the  evidence 
objected  to  contains  the  v('ry  criteria  of  the  test  suggested.  If 
evidence  had  been  offered  to  sliow  that  tho  defendant  had  com- 
mitted adultery  with  a  ]ierson  other  than  the  one  referred  to  in 
the  charge,  it  would  have  been  clearly  outside  of  this  rule  and 
iiuidmissible.  lint  the  oifer  is  to  ])rove  a  ])rior  act  of  adultery 
between  the  same  parties,  thus  evolving  a  circumstance  the  higi- 
cal  clfect  of  which  would  be,  in  comiectiou  with  other  circum- 
stances, to  throw  light  npon  the  otfense  charged,  by  showing  tho 
presence  in  tho  parties  of  the  adulterous  disposition  towards 
each  other.  I'jion  a  kindred  principle,  tho  admission  of  evi- 
dence pertaining  to  extraneous  oif(>nses,  Avhere  they  furnish  rele- 
vant circumstances  in  jjroof  of  the  crime  charged,  was  sustained 
in  this  court  in  Mayer  v.  Stale,  35  Vrooni  32;5;  45  Atl.  024. 

There  is  no  force  in  the  contention  that  the  evidence  should 
bo  excluded  because  it  related  to  an  occurrence  over  the  lino  in 
the  adjoining  county  of  Suss{>x.  The  defendant  was  not  on 
trial  for  what  occurred  there,  and  hence  the  question  of  jurisdic- 
tion could  not  arise  with  regard  to  it.  Tho  ruling  ujion  this 
])oint  is  sustained  in  the  following  cases:  Com.  v.  Xicliols,  114 
:Mass.  285 ;  Slate  v.  Guest,  100  X.  C.  410,  0  S.  E.  253 ;  Fiindcr- 
hurg  V.  State,  23  Tex.  App.  392,  5  S.  W.  244.  Upon  these 
grounds,  my  conclusifm  is  that  tho  judgment  of  the  Supreme 
Court  should  be  affirmed. 

For  ajjirmatice — Tho  Chief  Justice,  Dixon,  Collins,  Fort, 
Bogert,  Ilendriekson,  Adams,  Vredenburgh,  Voorhecs.     0. 

For  reversal — None. 
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SwEENiE  V.  State. 

DO  Neb.  269—80  N.  W.  Rep.  815. 

Decided  November  9,  1899. 

AourTKnT — PiiArTicK:  Indorsing  additional  name  on  tlic  information — 
Habitual  living  together — Single  act — Presumptions — Conjlieling 
instrttetions — statute  not  uncertain. 

1.  After  the  trial  of  a  criminal  action  has  commcpccd,  It  is  error  for 

the  court  to  jjonnit  tlie  name  of  a  witness  for  the  State  to  be 
Indorsed  on  the  infornmtion. 

2.  The  mischievous  effect  of  givinp  an  erroneous  instruction  to  the 

jury  is  not  cured  by  giving  another  which  correctly  states  the 
Ijrinciplc  of  law  involved. 

3.  No  presumption  of  law,  either  conclusive  or  rebuttable,  arises  from 

the  fact  that  an  unmarried  man  and  a  married  woman  had 
sexual  intercourse  on  one  occassion  while  dwelling  together  in 
the  aclinowledged  relation  of  master  and  servant. 

4.  A  jury  might  be  authorized,  In  a  proper  case,  to  presume  the  ex- 

istence of  an  adulterous  relationship     from     sporadic    acts    of 
sexual  commerce. 

5.  By  section  208  of  the  Criminal  Code  it  Is  unlawful  for  persons  not 

joined  together  in  wedlock  to  live  in  a  state  of  adultery,  either 
secretly  or  openly,  whether  they  profess  to  live  in  the  marital 
state  or  not. 
(Syllabus  by  the  Court.) 

6.  An  instruction  that  a  single  act  docs  not  constitute  adultery,  does 

not  cure  an  erroneous  instruction  tliat  as  to  presunii)tions  aris- 
ing from  a  single  act  with  continued  favorable  conditions.  The 
former  relates  to  a  matter  of  substantive  law;  but  the  latter  to 
rules  of  *vidence.     (J.  F.  G.) 

Supremo  Court  of  Nebraska. 

Error  to  tlic  District  Court  of  Tlutlor  County;  ITon.  P>atci=i, 
Judtje. 

^Villinni  J.  Swocnic,  convicled  of  adultery,  bring.s  error. 
Koverricd. 


Hastings  &  Ildl,  and  C.  11.  Ahhicli,  for  the  plaintiff  in 


error. 


Conslanilne  J.  Smylh,  Attorney  General,  and  }YiUis  D.  Old- 
ham, Deputy  Attorney  General,  for  the  State. 
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SiiM-iVAN,  .T.  AVilliiiiii  J.  Swccnio  was  crmviotcMl  nnd  scn- 
(ciicc'd  initlcr  lliat  i)r<)vision  of  sc'ctinn  lios  of  \\u>  Cfiiiiinal  C(xlo 
wliich  imikos  it  unlawful  fov  any  unmarried  man  to  "livo  and 
ftiliabit  with  a  niarrii-d  woman  in  a  state  (d'  aduitci'v."  One  of 
the  as.si<i'iinu'nts  of  error  is  hascMJ  on  the  fact  that  liie  court, 
(liu'iiij?  the  progress  of  tho  trial,  ])ermilt(Ml  the  I'rosecutinfj; 
Atteriiey  to  indoi'so  on  tho  informal  ion  the  muiie  of  Louis 
Straka,  who,  heing  afterwards  railed  as  a  witness,  jiave  ma- 
terial testimony  on  helialf  of  the  State.  'I'he  statute  makes  it  tlu! 
duly  of  tho  I'uhlic  Prosecutor  to  indorse  on  the  information,  nt 
I  he  time  of  tiling  the  same,  the  mimes  of  the  witnesses  l)y  whom 
lie  expects  to  prove  the  crime  charged  ;  and  it  is  further  tleelared 
iliat  "at  such  time  before  trial  of  any  case  as  tlie  coui't,  nmy,  by 
rule  or  otherwise  prescribe,  lie  shall  indorse  thereon  the  luiuies 
of  such  other  witnesses  as  shall  then  bo  known  to  him."  J>y 
lluf  evident  imiiovt  of  the  language  quoted,  tlu;  authority  to 
indorso  the  names  of  witnesses  on  tho  inf(U'UKition  does  not 
(xtoud  beyond  the  counuencemeiit  of  the  trial.  "There  is  no 
hardship  in  this  rule,"  says  ^laxwell,  C  J.,  in  Slcvcns  r.  Stale, 
11)  Xeb.  G47,  2S  JST.  W.  '.'An,  ''and  it  is  clearly  in  furtherance  of 
a  fair  trial,  and,  being  a  jtrovision  of  the  statute,  it  cannot  be 
disregarded."  Other  cases  allii'ming  this  view  an;  (laiidij  v. 
Shde,  2  t  Xeb.  710,  40  N.  W.  J]()2  ;  .ilillrr  v.  Stale,  2'J  Xeb.  4^7, 
4r>  X.  W.  451;  Furls  v.  Slalc.  20  Xeb.  515,  151  X".  W.  5; 
Rauschl-oib  v.  Slalc,  40  XVb.  058,  05  K.  W.  770;  Fagcr  v. 
Slalc,  49  Xeb.  4Md,  OS  X.  W.  Oil.  The  recei)tioii  of  Straka's 
testimony  over  defendant's  objection  was,  therefore,  reversible 
ernn*. 

It  is  conceded  that  Anna  Lissa,  with  whom  it  is  claimed  tho 
alleged  crime  was  committed,  lived  as  a  sc-rvant  in  defendant's 
homo  during  the  ])eriod  in  question.  This  fact,  together  with 
the  dissolute  character  of  the  wt)man,  and  tlu*  tctstimony  of  her 
discarded  paramour,  tending  to  show  the  eommis.sion  of  a  single 
adulterous  act,  constituted  the  salient  features  of  the  State's 
case.  Both  SweAiio  and  ]\lrs.  Lissa  denied  positively  that  there 
ever  existed  any  criminal  intinuicy  between  them.  They  also 
disclosed  circumstances  indicating  the  existence  of  deterrent 
conditions  and  the  lack  of  adequate  o])portunities.  The  court 
instructed  the  jury  as  follows  (instruction  X''o.  0):  "Tliat  if 
tho  jury  find  from  the  evidence,  beyond  a  reasonable  d(jubt,  that 
the  defendant  and  Anna  Lissa  had  sexual  intercourse  during 
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any  pnrilnti  of  Mic  timn  iillcfivd  in  *Iio  iiifni  niiitinn,  tlion  tlio 
iMiIr  (if  law  is  liiat  it   is  iircsiiiiicil  that  the  (lcfcii(!aiir  iiinl  .■•;iiii 
Anna  \/\<<t\  Innl  sexual  iiilcrcimr-c  Iialiitiially  as  loui;;  tln'i'caflcr 
as  slic  was  an  iiiinatc  of  (Icrcuilant's  liwi'Ilini!,' Ikhihc."    It.  hclny' 
conciMJcMl  lliat  till!  |)aflics  lived  in  the  same  liniisc,  the  ]ira('tical 
elfect  of  tlie  instruction  was  to  advise-  tins  jury  t<»  eonvict   if 
a  siiiiilc  act  of  adnltery  was  ])rov('n  hi'yctnd  a  reasonaltli)  donlil. 
This  was  error  re([nirin.i;  a  reversal  of  thcf  judgment,  nnlwith- 
stainlinii'  the  fact  that  in  other  j»arafira|>hs  t>{  tho  chariro  ,yivi  n 
at  tlio  defendant's  HMpiesI  it  was  stated  that  hahitnal  intercourse 
is  an  essential  element  in  flie  crime  of  illi(dt  coliabitation.     Tlie 
])aragrapli  coniplained  of  slated  a  ride  of  evidence,  whilo  tliose 
f!;ivcii  at  d(d'endant's  instance  related  to  matters  oi  sid)stantive 
law.    The  latter  had  no  tendency  to  euro  the  error  in  the  former. 
I'esides,  it  is  well  settled  that  they  could  not  luivo  had    that 
ell'ect,  even  if  they  covered  the  saint;  f;'round.     Jlatldid  v.  iridic, 
V.)  Xeh.  (K)!),  2s'iY.  W.  271  ;  llarr  v.  Stale,  4r>  Kvh.  458,  C'J 
N.  W.  S.-.O;  ^f('lz  V.  Slate,  4(1  Xeh.  HIT,  (>:>  X.  W.  1!)0.     Since 
the  Attorney  (Jeiieral  does  not  attempt  to  vindicate  the  action 
of  th(t  court   in   jLi'lviii.c;  the  instruction    (luoted,    but  coiilemh 
merely  that  it  was  harmless,  wlieu  considered  in  connection  with 
the  instructions  f>'iven  at  defendant's  reiinest,  wo  pass  tho  ])(dnt 
without  discussion.    Tt  may  Ik;  well  enoiiiih,  however,  to  remark- 
that  a  jury  woidd  ho  authorized,  in  a  proper  case,  to  ]ir( 
tlu;  existence  of  an  adulterous  relationship,  within  the  nieai 
(d"  the  statute,  from  s])oradic  acts  of  sexual  comi 


sumc 
li 


what  wo  decid(!  in  this  behalf — and  all  \vv.  (lecid( 


iieiTe 
— is 


tliat 


IM-esumption  of  law,  either  concliisivo  or  rcbiittablo,  would 
aris(!  from  tlu;  fact  that  tlu;  defendant  and  Anna  Idssa  liad  sex- 
ual interconrso  on  out!  occasion  while  they  were  dwell iii!;;  t;)- 
g'ethcr  in  tho  ackuowlediictl  relation  (d'  master  and  servant. 

It  is  contended  by  defendant  that  the  statute  does  not  cover 
cases  like  tla;  one  at  bar.  We  think  it  does.  We  thiidc  the  !,eu- 
islature  intended  by  sections  20S  ami  l'O!)  of  the  Criminal  Code 
to  make  it  unlawful  for  persons  not  joined  toiictl 


ler  111  Wedloe 


to  1 


ive  in  a  stalt;  (d'  adultery  or  fornication,  either  secretly  or 


>penly,  and  whether  they  profess  to  live  in  the  marital  stat'( 
lot.    If  thev  col 


or 


labil— if  they  live  after  tlu;  fashion  of  hiisbaml 
and  wife— they  nw,  within  the  letter  of  the  statute,  and  like- 
wise, it  scorns  to  us,  within  its  spirit.    Siudi  seems  to  be  the  view 


taken  in  Slate  v.  Wuij,  5  Xeb.  2S'.',,  whore  it 


is  said  by  Gautt, 
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J.,  in  tlio  course  of  tlio  opinion:  "To  coliahif,  nccordiiii:;  t(»  the 
sciisc!  in  wLicli  ibo  word  is  used  in  tlio  Htatiito,  MiciinH  dwell injj; 
t(i<,'('thor  as  husbuiul  and  wife,  or  in  sexual  iutcrfoiirsc."  Set; 
also,  Clark,  Cr.  Law,  ]).  .'518;  darotli  v.  iSlalc,  42  Miss.  ;5;51; 
Ltislcr  V.  Stale.  23  Fla.  33!),  2  South.  0!)0;  Coin.  v.  Lindscij,  10 
Mass.  153;  Wright  v.  Stiinrt.  n  IJlaekf.  121  (Fnd.). 

It  is  further  contended  lliat  the  ])rovisiun  of  the  statute  under 
which  the  prosecutittn  was  instituted  is  void  for  uncertainty, 
since  there  is  no  legislative  delinitiou  of  "a  state  of  adultery." 
The  contention  is  obviously  without  merit,  and  is  only  men- 
tinned  here  to  avoid  tlie  inli-rence  that  it  may  liave  been  entirely 
overlooked.  The  jud|u;ment  of  the  District  Court  is  reversed, 
ami  the  cause  renuuided. 

lleversed  and  remaniled. 


Peoit.e  ex  rel.  Ham.  v.  ITor.no.Nr,  Judge. 

103  111.  319—61  N.  E.  Rep.  1014. 

Opinion  Filed  December  IS,  1901. 

^'ir,  01   ExncPTioNs:     Mandamus  to  require  a  judge  to  certify  and  seal. 

1  Refusal  of  a  presiding  judge  In  a  criminal  case  to  sign  a  bill  of 
excpj)tions  Is  not,  justified  by  tlie  facts  that  the  bill  Is  not 
verified  or  sworn  to  by  any  person  or  api)roved  by  the  State's 
Attorney,  nor  that  he  did  not  know  jiersonally  or  remember 
whether  the  matters  set  forth  in  the  bill  were  correct  or  not. 

2.  Wiicii  the  bill  of  e.xceptions  Is  pre«ei\ted  to  the  judge  it  Is  his 
duty  to  <  inline  It  and  point  out  where  the  Inaccuracies  are  and 
what  corrections  shall  be  made,  and  when  the  bill.  In  his  judg- 
ment, truly  sets  forth  tlie  iiroceedings  and  the  evidence,  '.t  is  his 
duty  to  sign  and  seal  the  same. 

Siijircme     ^)urt  of  Illinois. 

Original  petition  for  maiiihiinus.     Writ  awarded. 

Jlcnjamin  Stauntov,  for  the  petitioner. 

//.  J.  Hamlin,  Attorney  (ieneral,  Charles:  S.  Denccn,  State's 
Attorney,  and  /''.  L.  JJarncU,  for  the  respondent. 


i 


if 


llicKS,  J.     This  is  a  petition  for  a  writ  of  mandanms  to  com- 
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].ol  Jesse  Iloltlom,  one  of  tlio  judges  of  the  Superior  Court  of 
Cook  County,  to  sign  and  seal  a  cortificato  of  evidence  or  bill  of 
exceptions  in  a  ccrtiiin  criminal  case  in  which  the  petitioner  was 
a  (lefenilant,  and  who  had  b(^en  tried  before  said  judge.  Th(! 
matter  comes  before  us  for  hearing  on  petition,  answer,  and 
re])lication. 

It  a]ii)ears  that  during  the  n;onth  of  February,  1901,  the  peti- 
tioner was  tried  before  the  resjioudent,  sitting  in  the  Criminal 
Court  of  Cook  County,  on  the  charge  of  robbery,  and  was  c(»n- 
victed.  He  prayed  and  desired  to  take  the  case  up  on  error, 
and  sixty  days'  time  was  given  him  in  which  to  prepare  and 
tile  his  bill  of  exceptions.  On  the  25th  or  2Gth  day  of  February 
])etitioncr  presented  to  the  respondent  what  purported  to  be  a 
bill  of  exceptions,  /ind  requested  him  to  certify  and  seal  the 
same.  Eespondent  inquired  if  said  bill  had  been  exhibited 
to  the  State's  Attorney  and  approved  by  him.  Petitioner's 
counsel  rejilied  that  it  had  not,  whereupon  the  respondent  di- 
rected counsel  for  petiti(mor  to  submit  such  bill  of  exceptions 
to  the  State's  Attorney  for  his  approval,  and  stated  that,  if  he 
did  not  object  to  the  same,  he  (respondent)  would  sign  and  seal 
it.  Petitioner's  counsel  informed  the  court  that  ho  via  not 
aware  the  law  required  the  approval  of  the  State's  Attorney  to 
a  bill  of  exceptions,  whereupon  the  court  declined  to  examine  or 
pass  upon  such  bill  until  the  same  was  O.  K.'d  or  approved  by 
the  State's  Attorney.  Counsel  for  petitioner  presented  the  bill 
of  exceptions  to  the  State's  Attorney,  who  declined  to  cxaminti 
or  approve  it. 

Kes])on(lent,  in  ex]ilanation  of  his  declination  to  act  upon  or 
sign  the  bill  of  exceptions,  states  that  the  same  was  not  verified 
or  sworn  to  by  any  person;  that  there  was  no  otllcial  rcjiorter; 
and  that  he  did  not  know  ])ersonally,  or  remember,  whctlier  the 
matters  set  forth  in  the  bill  were  correctly  set  forth.  It  ai)iu'ars 
however,  that  all  this  testimony,  except  that  of  the  prosecuting 
witness,  Frank  Otto,  was  transcribed  as  it  was  given.  It  further 
api)ears  that  the  testimony  of  this  prosecuting  witness  was 
takr-i  by  •5tonograi)her  whose  whereabouts  was  unknown  to  tht; 
l)etilioner  or  his  counsel.  This  peculiar  condition  of  thing-i 
seems  to  have  arisen  from  the  fact  that  jietitioner,  who  is  not  a 
lawyer,  conducted  his  own  defense.  It  aj)pears  that  jjetitioner 
had  engaged  the  services  of  William  A.  Cunnea,  a  practicing 
lawyer  of  Cook  County,  to  defend  him,  and  that  a  day  or  two 
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licfuro  tilt'  triiil  of  petitioner  was  called,  his  said  uttoriioy  bccaiiu; 
ciiiiaiicd  ill  the  trial  ot  a  cause!  iu  <;ii('  of  llus  hraiiclics  oi'  ilu; 
Sii|ircm(!  Court  of  that  eounly  before  Judge  Waterman.  I'cti- 
tidiicr  was  in  jail.  liis  atlorney,  so  cnijiloved,  advised  tlui 
(Miirt  (d"  his  enyauciiient  tlie  day  before  jietil loner's  trial  was  to 
he  called;  ihat  lie  was  so  eiii  ai!,cd,  and  was  likely  tu  be  i'uv  a 
iiiiiidier  (d"  days,  in  the  case  tlieu  in  progress,  and  reijiU'sled  that 
>.:[\^  siltiui;'  be  canceled  or  the  cause  be  C(tiitiniU'(l  to  a  fiilure 
(l;iy,  and  euide  like  coiiiiiuuiicatinn  to  and  re![uc;t  of  the  State's 
Ailnriuy.  Tpdii  the  day  of  the  trial,  pLiilioiier's  counsel  not 
iijpeariiiii',  ])elitii  iier  asked  the  cniiri  to  cduliuiu!  the  cause  or 
delay  it  until  the  attendance!  of  his  counsel  conld  be  had.  This 
lilt!  court  ('•  dined  to  do,  and  ap];oint(d  one  L.  L.  Mlliot,  an 
atliiriuy'  of  'aid  court,  to  (hd'eud  ])elitioner.  J'etitioiier  de- 
clined to  accept  the  services  ot  said  attormy,  and  insisted  upnu 
llie  ])resence  of  the  allonuy  enipluved  by  bini;  but  the  cuni't 
pi'eceeded  with  the  trial,  and  the  petitioner  represented  Idniself, 
exanuninni,'  the  witnesses  and  duinii;  whatever  was  done  in  the 
Wiiy  of  his  d(d"ense.  When  the  bill  of  i'.\cei)tions  was  ]iresented 
to  I'espoiidciit,  he  was  advised  by  jiel  il  ioiier's  cniinse!  that  he 
was  unable  to  ])roduce  the  stenoiii'aidiie  n  port  of  tlu>  jtiMseeiit- 
iiifi'  witness,  but  tliat  he  had  made  a  slaleineiit  of  the  evidence 
with  tlie  assistance  ot"  a  bystander  who  had  heard  it,  and  that  it 
was  ])res(nted  in  and  with  the  bill  of  exceptions. 

The  petitioner  was  convicteil  of  a  ii,rave  (dleiise,  ;nid  was  enti- 
tled to  tlie  beuelit  of  a  reconl  auil  a  bill  (d'  exceptions,  and  to 
liiive  his  cas(!  passiid  upon  by  a  court  of  appeals.  Tliis  he  conld 
not  have  without  the  certiiicate  and  ai>proval  of  resi)ondent. 
We  do  not  i'ei;ard  tlu!  reason  assigned  liy  respondent  Tor  his 
t'ailuri!  or  nd'usal  to  make;  up  or<'ause  to  be  made  up  a  properly 
cerlitied  bill  of  exceptions  as  sullicii'iit.      Xo  authority  for  I'e- 


(|uiriii^  a  verilicatiou  by  the  oa 


Ih  o{ 


anv 


bo(b 


as  a  t'onditiou 


|irecedeiit  Upon  which  it  is  to  be  signed  and  appi'o\i'd  by  the 
trial  court  has  been  pointed  out,  and  we  cannot  give  our  ap- 
jiroval  to  such  j)ractice.  Siudi  a  bill,  when  presi'iited,  contains 
so  many  things  that  no  ])ersou  except  an  I'Xju'rt  stenographer 
(irdd  be  willing  to  swear  to  its  accuracy.     Under  our  j)ractice 


w 

it  contains  motions,  and  sometinu's  tlie  rulings  on  them,  exceiv 


-1> 
tinus  to  evidence,  copies  to  exhibits  and  aflidavits,  and  numerous 

matters  that  seem  to  maki'  it  inexpedient  to  have  attached  tu  its 
approval  bv  the  court  such  u  condition  as  is  here  sought  tu  bo 
Vol.'  XV— 3 
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imposed.  We  have  no  doubt  that,  if  respondent  had  called 
bol'oro  him  the  State's  Attorney  and  petitioner  and  his  counsel, 
a  bill  could  have  been  agreed  upon.  The  stenographer,  who 
took  all  the  evidence  except  that  of  the  prosecuting  witness, 
could  have  been  brought  before  the  court,  and  inquired  of  as  to 
the  accuracy  of  his  report;  and,  if  the  stenographer  who  to(»l< 
the  testimony  of  the  prosecuting  witness  could  not  Iv  found,  the 
court  was  authorized  to  call  the  witness  before  him,  or  make 
such  other  investigation  and  iucjuiry  as  would  enable  him  to 
conii)ly  with  his  duty,  and  give  the  petitioner  such  a  bill  of 
exceptions  as  Avould  enable  him  to  prosecute  his  writ  of  error. 
In  People  V.  McConncU,  155  111.  192  (40  K  E.  COS),  w(! 
held  that,  where  the  court  who  had  tried  the  case  had  died, 
his  successor  in  office  could  be  required  to  sign  and  a]>provo  a 
bill  of  exceptions,  and  in  that  case  Mr.  Justice  Phillips,  in 
speaking  for  the  court,  said  (page  202) :  "We  have  repeatedly 
held,  and  the  citation  of  cases  is  mniccessary,  that  in  settling 
a  bill  of  exc('])tion3  by  the  trial  judge  ho  may  resort  to  every 
legitimate  means  of  ascertainiug  the  correctness  of  the  bill  he  is 
called  upon  to  authenticate,  lie  may  not  only  have  recourse 
to  the  stenographic  report,  but  may  send  for  the  Avitnesses,  ami 
take  such  other  steps  and  measures  as  will  legitimately  and  ])rop- 
erly  advise  liina  of  the  truth  and  of  the  correctness  of  tlu;  bill 
of  exceptions  which  he  signs."  And  to  the  same  cftV'ct  is 
People  V.  Ili'jhee,  172  111.  251  (50  K  E.  110).  This  resi)ond- 
ent  tried  the  case,  and  will  doubtless,  upon  inspecting  the 
record  and  readhig  the  evidence  tendered  him,  be  able  to  suffi- 
ciently recall  it  to  direct  the  proper  preparation  of  the  bill. 
People  V.  ^Y^Uiams,  91  111.  87. 

The  respondent  does  not  place  his  failure  to  act  or  approve 
the  bill  presented  to  hiin  ujion  the  ground  that  it  was  not  right, 
or  that  it  contained  incorrect  statements  of  the  evidence  or 
exceptions,  or  any  other  matter  that  was  imjiroper  to  be  there. 
In  fact,  he  does  not  claim  to  have  examined  it,  or  to  have  so 
advised  himself  as  to  be  able  to  say  that  it  contained  any  ob- 
jectionable or  inaccurate  matter.  We  do  not  desire  to  bo  under- 
stood as  requiring  respondent  to  approve  the  particular  bill  of 
exceptions  presented  to  him  in  the  exact  condition  as  presented; 
but  it  was  and  is  his  duty  to  examine  it,  and  to  point  out  where 
the  inaccuracies  arc,  and  what  corrections  should  be  made ;  and 
when  the  bill,  in  his  judgment,  truly  sets  forth  the  proccv>dings 
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aiul  the  evidence,  it  is  his  duty  to  sign  and  seal  the  same. 
Feople  V.  Williams,  supra. 

Peremptory  writ  of  mandamus  is  granted. 

Writ  awarded. 


State  v.  Kentner. 


178  Mo.  487—77  S.  W.  Rep.  523, 


Decided  December  9,  1903. 
Bt'CKKT-Snop:     Inforviation  and  evidence  held  sufficient. 


1.  Ki;i:i>iNo  Pi.At'K  FOB  Ski.mno  OrTioNs:  Iniokmation — An  informa- 
tion charging  one  witli  lioeping  a  place  where  stoclv  and  grain 
are  bought  and  sold  on  margin,  is  sufficient  if  iu  the  language  of 
the  statute. 

2. :  :   Intknt — It  is  not  necessary  In  such  case 

that  the  intent  of  the  defendant  ^)e  alleged  in  the  information. 

3. :    Location — The  evidence  showed   that   the  defendant, 

who  lived  in  a  city,  had  his  office  there  connected  by  wire  with 
one  in  the  county  where  he  was  prosecuted,  and  there  he  had  an 
asent,  whom  he  i)aid  a  salary,  and  to  whom  he  telephoned  daily 
the  prices  of  stocks,  bonds,  and  grains,  and  persons  would  come 
into  this  place  and  employ  the  agent  to  buy  for  them,  "margins" 
on  the  strength  of  such  reports,  and  deposit  with  him  the  money 
for  that  purpose.  There  was  no  intention  by  the  seller  to 
deliver  the  article  pretended  to  be  purchased,  nor  did  the  buyer 
e,\i)ect  that.  The  money  was  put  up  on  all  the  deals  of  this  kind, 
and  the  money  deposited  in  that  towi.>  to  the  credit  of  de- 
fendant. If  the  market  value  of  the  article  went  down,  the 
purchaser  lost  his  margin.  Held.'  that  the  pretended  purchases 
were  made  at  the  defendant's  place  of  business  in  the  county 
in  which  he  was  prosecuted,  and  not  in  the  city  where  defendant 
had  his  other  office.  Held,  also,  that  these  facts  bring  the  case 
clearly  within  the  provisions  of  the  statute  which  denounces  the 
keeping  of  places  of  business  in  this  State  wherein  is  conducted 
or  permitted  the  pretended  buying  or  selling  of  certain  articles 
named  therein,  either  in  margins  or  otherwise,  without  any  in- 
tention of  receiving  and  paying  for  the  property. 

Supreme  Court  of  ^Fissouri ;  Division  TTo.  2. 
Ap[)eal  from  Circuit  Court,  Holt  County;  Hon.   Gallatin 
Craig,  Judge. 
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O.  A.  Keiitncr,  coiivictcJ  of  keo'piug  a  bucket  shop,  appeals. 
Affirmed. 
See  74  S.  W.  9. 

Crandall  S  Strop  and  Jolin  Ivcnnisli,  for  the  appellant. 
Ivan  Blair,  Prosecuting  Attorney,  for  the  State. 

BuKGEss,  J.  On  the  11th  day  of  Ai)ril,  1902,  the  Prosecu- 
ting Attorney  of  Holt  County  filed  with  the  clerk  of  the  Circuit 
Court  of  said  county  an  infornuition  against  the  defemhuil, 
Kentner,  which  is  as  follows: 

"Ivan  rdaii-j  Prosecuting  Attorney  in  and  for  the  County  of 
Holt  and  State  of  Missouri,  n])on  his  oath  of  ofHce  informs  tli:il 
the  defendant,  O.  A.  Kentner,  on  or  about  the  1st  day  of  .Mmv, 
1901,  and  on  divers  other  days  before  and  since  said  1st  diiy 
of  -.May,  at  and  in  the  County  of  Jlolt  and  Statcf  of  JMissouri, 
did  then  and  there  unlawi'ully  keep  and  caused  to  l-e  kei)t  a  cer- 
tain office  room  and  place,  wherein  he,  the  said  O.  A.  Kentner, 
conducted,  and  then  and  there  permitted  Steven  T.  Lucas,  Will- 
iam S.  Cannon,  John  Jourdan,  John  Trice,  C.  O.  ^Iclntyi-c, 
and  divers  other  persons  unknown,  to  engage  in  the  pretended 
buying  and  selling  of  the  shares  of  stock  and  Ixtnds  of  certain 
corporations,  the  names  of  which,  where  organized,  and  by  vir- 
tue of  what  laws,  are  unknown,  and  cannot  be  given,  and  ceilain 
(piantities  of  petroleum,  and  i)rovisions,  to-wit,  ]iork  and  lard, 
cotton,  grain  and  agricultural  ])roducts,  to-wit,  wlieat,  corn,  and 
oats,  on  margins,  so-called,  the  said  pers(ms  so  pretending  to  sell 
the  said  commodities,  and  ])retending  to  offer  the  sauu!  for  sale, 
not  intending  then  and  there  to  have  the  full  amount  of  said 
property  so  sold  or  otfenid  to  be  sold,  or  any  ])art  thereof,  on 
hand  or  under  their  control,  to  deliver  upon  jsuch  sale,  and  the 
said  parties  so  to  buy  said  commodities,  and  pretending  to  olTcr 
to  buy  the  same,  not  intending  then  and  there  to  actually  receive 
the  same  if  purchased,  or  to  deliver  the  same  if  sold";  against 
the  peace  and  dignity  of  the  State." 

Thereafter,  at  the  April  term,  1902,  defendant  filed  a  m:)tion 
to  quash  said  information,  which  is  as  follows : 

"First.  Comes  now  defendant,  and  jirays  the  court  to  quash 
the  information  in  this  case,  for  the  reason  that  the  information 
filed  does  not  state  facts  sufficient  to  chai-ge  the  defendant  with  a 
crime  uudcr  the  laws  of  the  State  of  Missouri. 
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"Second.  Ijcransc  tlio  act  of  the  Lo,2,isla(iiro  and  laws  upon 
which  this  prosecution  is  based  is  niiconstitiitiouul  and  void, 
for  the  reason  that  it  j!,ives  to  tlu-  iiifonuer  or  Prosecutinjs;  Attor- 
ney one-fourth  of  the  amount  of  line  imposed  for  this  violation, 
and  for  that  reason  is  in  cnnllict  with  that  ])rovisi<m  of  the  Con- 
stitiitidu  of  the  State  of  Missouri  wliich  gTants  exclusive  power 
to  the  Covcrnor  of  the  State  to  grant  partlon  and  remit  otfense, 
etc. 

"Third.  Tlecauso  said  infonniition  is  indefinite  and  un- 
certain that  it  (joes  not  inform  the  det'euchuit  of  what  oiTi'Uso  ho 
has  to  he  tried,  nor  alk'gc  that  ho  intended  to  commit  any  of- 

'i'his  motion  was  overruhvl,  and  <l(>feudant  saved  exceptions. 

The  defeu(hint  was  then  put  ui)on  his  ti-ial,  found  guilty,  and 
his  jtiuiishment  iixed  at  a  line  of  live  hundred  dollars,  lie 
appeals. 

The  facts,  briefly  statei],  are  that  the  place  for  koe]n'ug  which 
defendant  was  convicted  wjis  in  the  town  of  ^Fonud  (^ity,  in 
Holt  (younty.  It  was  not  contended  that  such  place  was  kept 
or  c(>ndnct('(l   by    the  defendant    in    ])erson ;   nor   that   ho  was 


ever  in  Holt  (^)Uiitv,  <ir  made  anv 


aiireenicii 


t  tl 


lerein,  in  con- 


nection with  the  keeiting  of  such  |»Iace.  As  shown  by  the  evi- 
dence, defendant  was  a  resident  of  St.  d<iseph,  I>nchainin 
County,  Missouri,  and  was  engaged  in  business  in  said  city  of 
St.  dose[)h.  'J'lu^  theory  <d"  the  prosectition  is  that  the  defeinlant 
was  keeping  the  ollice  or  ]tlac(!  charged  in  the  information 
through  his  agent,  one  W.   Kben  Siiiilh,  who  was  in  the  actual 

■it ten  au,r(>enient  olTered  in 


ciiarge  oi  sucli  oil  ice  or  ])lac( 
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evidence  by  the  Stat(>,  was  entei-ed  into  by  defendant  and  said 
Smith  at  St.  ,los(>ph,  Ihudiauan  (-ounty,  ^lissouri,  setting  forth 
tlu^  terms  and  the  pnrposi'  for  whi(di  Smith  was  emi)loye(]  by 
the  defendant.  Acc>rdiiig  to  this  agj'eemeiit  and  the  evidence 
for  th((  State,  the  defendant  eiiiployed  witness  Smith,  paying 
him  seventy  dollars  ])er  nionlh,  and  fiirnisluMl  him  the  markets 
by  tele|thone,  free,  at  said  .Mound  City.  An<l  Smith  agreed  to 
send,  and  did  semi,  or(!ers  for  the  purchase  or  sale  of  stocks, 
grain,  etc.,  to  the  defendant,  at  St.  doseph,  and  coll(>cte(l  mar- 
gins thereon  at  the  tinu;  such  orders  were  sent  ;  such  "nargins 
were  (le])osited  to  the  credit  of  the  (hd'eiidant  in  a  bank  at 
.Mound  Citv,  after  wliich  Smith  had  no  control  over  or  interest 
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vented  a  mom,  and  paid  the  rent  therefor,  owned  all  the  furni- 
ture therein,  and  hud  a  hroker's  lieenso  and  a  city  license  from 
siiid  city  to  transact  such  hnsiness  in  his  own  name,  hotli  of 
which  were  ])aid  for  hy  defen(hint.  The  manner  in  which  the 
husiness  was  conducted  at.  .Mound  (Mty  was  aa  follows:  There 
was  a  telephone  in  the  otHce,  over  which  Smith  received  from 
defendant,  at  St.  Jose])h,  the  i;iarl;et  reports.  These  reports 
were  placed  upon  a  hhick-hoard.  Those  desiring  to  huj  or  sell 
any  conini(«lity  on  which  the  markc^t  was  given  would  dir<>ct 
Smith  to  telephone  an  order  to  huy  or  sell,  as  the  case  might 
he,  at  St.  J()se]>h,  ^lissouri.  The  names  of  the  parties  dealing 
were  not  telephoned  hy  Smith,  hut  each  order  was  accompanied 
with  a  certain  numher.  Sometimes  the  order  would  he  accepted 
at  St.  Jose])h,  sometimes  not.  What(n-er  sales  or  purchases,  or 
pretended  sales  or  jiurehases,  were  ma(h?,  were  made  and  directed 
to  1)0  made,  in  St.  Josej)h,  JJuchanan  County,  and  not  in  Mound 
City,  Holt  County. 

The  husiness  seems  to  have  heen  conducted  in  the  name  of 
defendant,  at  which  time  he  was  also  ccmducting  the  same  kind 
of  husiness  in  the  city  of  St.  Jose])h,  the  two  places  heing  cf>n- 
nectcd  hy  wire,  for  the  use  of  which  he  paid.  Smith  testified 
that  he  conducted  the  husiijess  at  l[ound  Ciiy  umler  the  daily 
dii-ections  of  the  defendant,  and  that  he  was  in  conversation 
with  him  over  the  telejdione  many  times  daily. 

The  defendant  also  emi)]oyed  one  Cannon  to  solicit  husiness 
for  the  estahlishinent  in  IMound  City,  ])aying  him  twenty-five 
dollars  per  month  f(n'  his  services.  The  evidence  clearly 
showed  that  the  husiness  was  carried  cm  in  violatitm  of  the 
statute'. 

The  defendant  insists  that  the  court  erred  in  overruling  his 
motion  to  quash  the  infornuition.  The  argument  is  that  it  is 
insuflicient  for  the  reason  that  it  fails  to  cluirge  the  unlawful 
intent  of  the  jiarties  therein  alleged  to  hav(^  heon  dealing  on 
marpjis;  that  the  ]iart  of  the  information  in  which  such  un- 
lawful intention  is  attem])le<l  to  he  charged  fails  to  make  any 
averment  whatever  or  stiitcment  of  any  fact. 

The  statute  u])(in  which  this  prosecutiim  is  predicated  (sec. 
2339,  K.  S.  1S!)!»)  provides  that  it  shall  he  unlawful  for  any 
person  to  keep  a  place  wherein  is  conducted  the  huving  or  sell- 
ing of  stocks,  grain,  or  other  products,  either  on  margins  or 
otherwise,  without  any  intention  of  receiving  and  paying  for 
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the  property  so  bought,  or  of  delivering  the  property  so  sold; 
or  wherein  is  conducted  or  permitted  the  buying  or  selling  of 
sii(;h  ])ropcrty  on  margins  when  the  party  selling  or  offering  to 
soil  does  not  have  the  full  amount  of  property  on  hand  to  de- 
liver ui)on  such  sale,  or  when  the  party  buying  or  offering  to 
buy  does  not  intend  actually  to  receive  the  same  if  purchased, 
(ir  to  deliver  the  same  if  sold. 

The  information  is  in  the  language  of  the  statute,  which  is 
.siitficient  in  all  statutory  offenses  whore  all  the  facts  which  con- 
stitute the  offense  are  set  forth  in  the  statute.  [State  v.  Davis, 
TO  :Mo.  4G7;  State  v.  Krucgcr,  KJ-i  :Mo.  202,  35  S.  W.  GOi.] 
The  offense  charged  is  the  keeping  and  causing  to  bo  kept  a 
pliiec  wherein  he,  the  defendant,  conducted  and  permitted 
ccrliiin  persons  named  to  engage  in  the  pretended  buying  and 
selling  of  shares  of  stock  and  bonds,  and  certain  agricultural 
jtnidiK'fs,  not  intending  to  receive  the  same  if  purchased,  or 
to  deliver  the  same  if  sold,  and  is  not  only  in  the  language  of 
ihe  statute,  but  sets  forth  the  names  of  certain  persons  who 
eiigiigcd  therein  in  the  ])retend(!d  buying  and  selling  of  the 
shares  of  stock  and  bonds  of  certain  corjxirations. 

*'0n  the  general  i)rin('iiiles  of  common-law  pleading,  it  may 
ho  said  that  it  is  sutHeient  to  frame  the  indictment  in  the 
woi-ds  of  the  statute  in  all  cases  when  the  statute  so  far  in- 
dividuates the  olTenso  that  the  oll'ender  has  pi'oper  notice,  from 
the  mere  adoi)tion  of  statutfiry  terms,  what  the  offense  he  is 
to  he  tried  for  really  is.  J5ut  in  no  other  case  is  it  sufficient 
to  follow  the  words  of  the  statute.  It  is  no  more  allowable, 
under  a  statutory  charge,  to  ]uit  the  defendant  on  trial  without 
s|ie('ifieation  of  the  offense,  tliiiu  it  would  be  under  a  common- 
hiw  charge."     [Wharton,  Cr.  PI.  and  Prac.  (0  Ed.),  sec  220.] 

ft  was  not  necessary  that  the  intent  of  the  defendant  bo 
iilleged  in  the  infornuition,  as  that  is  not  an  ingredient  of  the 
oH'cnso. 

lie  was  clcai'ly  informed  by  the  information  of  the  nature 
iiiid  character  of  the  offense  alleged  against  him,  and  could 
sueeessfully  plead  his  ac(piittfil  or  conviction  in  bar  to  another 
]ii'oseeution  for  the  same  offense.  The  business  was  all  trans- 
acted at  ^^found  City,  in  IFolt  County.  Xone  of  the  articles 
l)retcndcd  to  be  sold  were  inti-ndtvl  to  be  delivered;  hence  there 
was  nothing  further  to  be  done  than  was  done  to  comj)leie  the 
transactions. 
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At  tlif  close  of  till'  Stnic's  caso,  (li'riiuliuit  fiskod  an  instnir- 
tioii  ill  tlic  uiitiiro  of  n  (Iciimri'LT  to  the  ovideiico,  which  wus 
refused,  mid  lie  e.\cei)te(l.  The  action  of  iho  court  in  this  re- 
gard is  assif,mcd  for  ernn-,  defeiKhnit  insisting  that  the  ovideiiee 
showed  the  sales  and  ]nircliases  were  made  in  St.  Joseph,  Ihi- 
clmiKiu  Ci>iiiity,  and  not  in  .Monnd  Cily,  Holt  County.  The 
iiiiuiiier  in  which  the  husincss  was  conducted  was  for  a  ]H'rsoii 
who  desired  to  huy  any  of  the  articles  mentioned  in  tlie  in- 
f(irnuili(iii  to  go  into  the  defendant's  place  of  husiness  in  ^l(Uind 
City,  and  einidoy  Smith  as  his  agent  t..  buy  fi)r  him  soiiu' 
article,  at  the  sanie  time  de])ositing  with  him  a  certain  amount 
of  money  with  which  to  make  the  purchase,  or,  rather,  the 
"margin,"  as  there  Avas  no  intention  by  tlic  seller  to  deliver 
the  article  pret{mded  to  be  ]MirclKised,  nor  did  the  buyer  expect 
it.  Nor  were  they  ever  delivered.  "If  the  market  value  of  tlui 
article  went  down,  the  jmrcluiser  lost  his  margin." 

Smith  received  the  market  from  Kentner  over  the  telephone, 
and,  when  received,  he  would  call  it,  and,  if  it  was  corn,  the 
buyer  would  ask  what  corn  was  worth.  Smith  would  then  in- 
<piire  of  Kentner,  who  would  tell  him,  and  then  he  would  in- 
form the  buyer.  Then  the  latter  would  say,  "Ihiy  10,()()() 
buslu'ls,"  or  1,000,  or  any  amount  he  waiite(I,  and  Smith  would 
tell  Kentner  to  buy  whatever  amount  he  said.  j\rargins  were 
put  up  on  all  dcids,  and,  when  the  money  was  paid,  it  was  d<'- 
posited  in  the  Mound  City  Hank  to  the  credit  of  Kentner. 

It  would  therefore  seem  that  the  pretended  pnriduises  wore 
made  at  defendant's  place  of  business  in  ^lound  City.  There 
is  no  question  of  delivery  in  this  ease,  and  the  facts  discloseil 
by  the  record  bring  it  clearly  within  the  provisions  of  the  stat- 
ute which  denounces  the  keeping  of  oflices  and  places  of  busi- 
ness in  this  Slate  wherein  is  conducted  or  i)ermitted  the  ])re- 
tended  buying  or  selling  of  certain  articles  named  therein, 
either  on  margins  or  otherwise,  without  any  inleiition  of  re- 
ceiving and  paying  for  the  ]u'operty.  If  Ihe  ])ro[)erly  was  to 
be  delivered,  the  transactions  woulil  not,  of  course,  come  under 
the  ban  of  the  statute. 

The  defendant  was  a  party  to  the  o])ening  up  the  room  or 
place  of  business,  and  knew  the  object  and  puri)osc.  Indeed, 
he  hired  Smith,  at  a  stii)ulate!l  salary  per  month,  to  conduct 
the  business  for  him,  and  directed  by  teleplumt!  all  of  its  trans- 
actions, and  received  all  moneys  paid  to  Smith,  as  his  agent, 
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on  margins.  lie  also  employed  one  Cannon,  to  wlioni  lie  ]){ii(l 
twculy-iive  dollars  per  month  for  Koliciting  bnsines.s  fur  the 
])lac'i'.  And  it  is  idle  to  say  that  he  did  not  know  that  the 
stocks  or  ])ropcrty  bonght  were  not  intended  to  he  delivered 
to  the  i)nrehaser,  or  intended  to  he  reecjived  by  him,  but  that 
all  of  the  transactions  which  Un>k  jtlace  were  di'als  in  oi)tions. 
The  instructions  given  were  u[)()n  this  theoiy  of  the  ease,  and 
presented  it  very  I'airly  to  the  jury.  There  was  thei'et'ure  no 
erriir  cuiiimilted  in  refusing  inst  rucliims  asked  by  defendant. 

The  Cdustitutiunal  (piestion  raised  in  the  trial  court  is  with- 
out merit,  and  in  fact  is  not  insisted  ui)on  in  this  court. 

Finding  no  reversible  errur  in  ihe  record,  the  judgment  is 
aliirnied. 

All  concur. 


PEOI'LK   V.    l''lJ,U)TT. 
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Decided  May  1,  1900, 

Character:  Evidence  of  good  vliaimier  alone  may  he  sufficient  for 
an  acquittal,  ai/ainst  evident  c  otheiwisc  eonclusuc  of  guilt — 
hnproijer  cross-ejuutination — limti  ucttons. 

1.  "it  is  llio  duly  of  a  court  of  last  nsort  to  see  to  it,  that  a  person 

cluugul  Willi  crime  Ih  iucoiued  uii  inii)arLial  trial,  and  the  enr 
joynieat  of  every  legal  right." 

2.  The  accused,  who  was  chaiged  with  rape  upon  his  thirteen-year- 

old  daUKiiter,  had  twelve  >ears  previously  l^eeu  separated  from 
his  wife  by  a  limited  divorce,  granted  at  her  instance  on  account 
of  cruelty,  etc.;  but  for  ai)out  ten  years  they  had  re-united, 
resided  together  as  husband  and  wife.  The  accused  introduced 
wilncoses  to  prove  liini  to  have  been,  previous  to  the  alleged 
crime,  of  good  charaeLer,  and,  the  couit  permitted  these 
witnesses  to  be  cross-examined  as  to  what  would  be  their  opinions 
if  they  knew  that  the  Supreme  Court  had  granted  a  divorce 
against  him  on  account  of  cruelty — in  the  cross-cpicstions, 
reciting  the  specific  matters  of  the  divorce.  Held,  error;  and 
also,  that  the  error  was  not  cured  by  the  action  of  the  court  in 
Bul)se(piently  not  permitting  the  divorce  to  be  admitted  in  evi- 
dence. 

3.  It  would  have  been   proper  on  cross-e.xamination   to   have   asked 
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the  clinracter-wltness  whether  they  know  of  the  divorce;  and, 
also  proiier  for  the  accused  to  have  shown  that  he  and  his  wife 
had  resumed  marital  relations. 
4.  The  accused  had  the  right  to  have  the  jury  Instructed,  that  good 
character  may  create  a  reasonable  doul)t  as  to  whether  such 
person  would  commit  the  crime  charged,  where  otherwise  no 
doubt  existed,  and  that  proof  of  good  duiracter  may  lead  t\u\ 
jury  to  disbelieve  the  testimony  against  the  accused,  no  mutter 
how  conclusive  such  testimony  may  seem  to  be. 

New  York  Court  of  A]i])C'als. 

Appeal  from  Supronio  Court,  Appellate  Division,  Third 
Judicial  13c'i)artiiit'ut. 

Frank  P.  Elli(»lt  was  convicted  of  rape  and  appealed  to  tlie 
Supremo  Court,  where  the  eonvicticm  was  alHniied,  (iO  X.  Y. 
S.  1145,  from  which  allirmancc  ho  uppeakjd  to  the  Court  of 
Appeals.    Ivoverscd. 

John  r.  ]V]iceh'r,  for  appellant. 
W.  B.  Mailersaii,  for  respondent. 

Bartlett,  j.  The  defendant  stands  convicted  of  llio  crime 
of  rape  in  the  second  decree,  committed  upon  the  person  of 
his  daughter,  13  years  old. 

The  Appellate  Division  unanimously  affirmed  the  judgment 
of  the  trial  court,  and  we  are  consequently  confined  to  the 
consideration  of  alleged  legal  errors  duly  raised  by  exceptions 
relating  to  the  reception  or  rejection  of  evidence  and  the  charge 
of  the  trial  judge. 

It  is  the  duty  of  a  court  of  last  resort  to  see  to  it  that  a 
person  charged  Avith  crime  is  accorded  an  im])artial  trial,  and 
the  enjoyment  of  every  legal  right.  In  a  case  like  the  one 
before  us,  where  the  indictment  charges  a  heinous  and  un- 
natural offense,  it  is  most  difficult  to  secure  an  absolutely  fair 
trial. 

The  learned  Appellate  Division  wrote  no  opinion.  We  have 
examined  the  record  with  care,  and  find  that  it  discloses  re- 
versible error. 

In  the  course  of  the  trial  it  ap^iearcd,  in  a  general  way, 
that  some  twelve  years  prior  to  this  imlictmcnt,  the  defendant's 
wife  sued  for  a  limited  divorce  on  the  ground  of  cruel  and  in- 
human treatment;  that  the  defendant,  under  advice  of  coun- 
sel, interposed  no  defense,  and  judgment  was  entered  against 
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liiin;  tlint  for  al)ouf  ton  yonrs  bof<»ro  tho  proaonf,  cliarc;n  \]u\ 
(Icfciidiiiit  uimI  his  wife  livcil  topictlicr  ngaiii  in  tli((  ninritiil  n*- 
liition.  At  tho  doso  of  nil  tho  ovidonoo  tho  District  Attonioy 
(itTcivd  the  judgment  roll  in  the  divorce  suit  in  cvid.'nco,  but 
file  trial  judge  excluded  it. 

Tho  defen<liint  ])ro(luc(>(l  n  nund)er  of  witnesses  who  testified 
to  his  good  character.  The  District  Attonu^y,  in  cross-(>xauiin- 
ing  two  of  these  witnesses,  was  allowed,  over  tho  defendant's 
(ihjcction  and  cxce))tion,  to  ask  this  question:  "If  it  slutuld 
develop  that  n  judgment  of  tho  Supreme  Court  of  this  Stale 
had  granted  n  divorce  on  the  gromid  of  cru(!l  and  inhuman 
trcaliiieiit,  and  in  that  judgiuent  it  stated  Mhat  at  the  house 
(if  Iteuhen  Bixhy,  in  the  village  of  Grec.'U,  and  at  other  ydacea 
in  the  village  of  Green,  tho  defendant  struck,  kicked,  choked, 
injured,  and  had  fre(piently  threatened  to  kill  the  ])laintiff  and 
said  child,  Grace  ]>.  Elliott,  and  tho  treatiuent  and  conduct 
of  the  defendant  to  and  towards  the  jdaintiff  during  said  tiiuo 
has  been  cruel  and  inhuuian,  and  such  that  it  is  improper  and 
unsafe  f<»r  the  plaintiff  and  (lefen<lant  longer  to  live  tog(!ther 
as  husband  and  wife' —  If  that  was  attested  as  n  fact  in  the 
Supreme  Court,  what  would  yuu  say  as  to  this  nuin's  character 
liciiig  good  or  bad  ?" 

'J'liis  clearly  incompetent  quest itm  was  highly  prejudicial  to 
the  defendant;  placing,  as  it  did,  befun;  the  jury  that  ])articular 
]torti(in  of  the  foruu'r  judgment  u])()n  which  the  ]>rosecution 
laid  stress.  At  this  stage  (»f  the  trial  the  judgment  had  not 
been  offered  in  evidence,  and  there  was  nothing  before  the  court 
to  show  that  the  document  quoted  from  was  in  fact  the  duly- 
.■nithcnticated  record  of  tlu*  SupnMiie  (.'ourt.  The  subsecpu'nt 
refusal  of  the  trial  judge  to  admit  the  judgment  in  evidence 
(lid  not  cure  this  err'>r,  as  the  question  was  allowed  to  stand, 
nnd  its  effect  npon  the  minds  of  the  jury  r^nuiincid  uid)roken. 
il  was  comjietent  for  the  District  Attorney  to  ask  the  witnesses, 
who  had  testified  to  defendant's  good  character',  whether  they 
had  heard  of  the  divorce  ])roceediug,  and  if  so,  whether  it 
([iialitied  to  any  exti'ut  their  previously  expressed  opinion  as 
to  defendant's  good  character. 

It  would  also  be  ])roper  for  defendant  to  show,  in  reply  to 
this  cross-examination,  that  since  the  judgment  he  and  his  wife 
had  voluntarily  resumed  nuirital  relations. 

The  second  legal  error  is  found  in  the  refusal  of  the  trial 
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■I  ii^ 


jiKlfi'c  (i)  cliai^f  nM  to  tlio  wciiilil  tlic  jury  iiiidil,  in  tlicir  <]m- 
ci'clioii,  f;i\('  III  tlic  (;vi(lcii('(i  of  (Icrt'iidiiiil's  ])i'('vioiirt  ^ooil  cliiir- 
iiclcr. 

Til  llio  Tiiiiiii  cliiirirc  flic  Iriiil  jml.^f  siiid:     'Tt  is  tnu*  lliiii 
!i'oo(]  cliiiriictci'  wrivlis  for  snniciliini:',  u\u\  it  should  wciyli  \vl 


:i  iiiiiii  "is  ('li;ii'.'.;('il  willi  criiiic.     I  leave  it  to  voii  (o  siiv  li>  wj 


ell 

I'll 


'Xlciit   the  evidence  coiiviiices  voii  Avilli  reference 


to  tl 


ic  p 


cliiiracler  of  ilie  defendant,  and  what  wei^lit  that  character,  as  ii 
is   eslahlislied,    should   have   upon   your   consideration   of    this 


case 


This  lani^naw  is  excecdln^ilv  iicneral,   and    is   well   en 


onijli 


so  i'ar  as  it 


mt   falls  short  of  clearly  staliiii;'  fo  the  jni' 


1  their  discretion,  give  to  evidence 


llK!  weifilit   tl;ey  could,   ii 
li'ood  chai'aeler. 

Al,  the  close  of  the  cliarn-  tlio  defendant's  poniisel  rcjuesle  I 
the  coiii'l  Id  charge  as  follows :  "I  ask  \\u'  court  to  chaivie  the 
jury  thai  the  diaracler  of  the  accused  may  ho  such  as  to  create 
a  (loid)t  in  I'le  iniin!s  <>{'  Ihe  jury,  and  lead  them  to  li(die\e, 
ill  view  of  the  iiii|irolialiiIily  of  a  |ierson  ol'  such  characU'r  he- 
iiii;'  liuilty,  thai  the  other  evidence  is  false." 

Tlu(  court  declined  to  so  chari;'!',  except  us  charpMl,  and  ill.' 
(Icfendaiil   dniv  evccpted. 


Tl 


us    rel  lisjil    was   hIiN  UMb 


error,  as  defeudant  was  enlith 


liavc!   the  jui'y   dislinetly    instrneled    that    liond    (diai'acler    wil 
soiuetimes,  <if  itself,  create  a  douht,  when  without  it  nolK!  woiil. 


ex 


i>l.     ( 


(tiirrini    r,   PcnjiJ( 


K;   \.   V.  r.Ol  ;  -S'/ryy// 


jiiinis  V.  J  ('(I j III 


/' 


4  Parker,  .'Jlui;  Com.  c.   Wih.^ln;  f)  Ciish.  I'ii.");  licniscn  v.  V 
pla.  4;{  X.  Y.  '.). 

Th(!   court    liad    heen  -jireviously    requested    hy    defeiidnul' 
counsel  to  chari;v  as  follews:     "I   ask  the  court  to  charge  tl 


If 


jury  that  the  jury  may.  in  the  exercise  of  souiul  jiidLi,nieiit. 
il'ive  the  person  the  heiiilit  nf  pre\  ious  ;j;nod  (diaraeter,  no  nial- 
ter  how  cniiclusivc!  ihe  oilier  te-timouy  may  appear  to  he," 

Th(!  court  in  respeuse  cliari;ed  :     "1    leave  it  to  tlie  jury  to 
say  what  weijuht  f;()od   charai'ler  should   liavc   in   (let 


ernnnni 


the  (jiiesiidn  of  the  defendanrs  ii'uilt  or  iiuioeeiiee.     I  think 
is  a  ])roper  sidijei't  for  theii' cnnsjdei'allon." 

Exception  was  taken  to  the  i^fusal  to  char,i:;o  as  roquostod. 


Tlie  vice  of  th.is  ruliiii;'  is  tl 
'J'l 


le  same  as  m   tlu;  one  iil''ea'lv 


eoiisKlered.      J  li,.  jury  were  not  clearly  informed  as  to  their 
power  in  the  exercise  of  a  sound  discretion. 
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The  (Icftiiiljilit  \Vi\n  cntillcd  to  the  cliiii'^'c^  us  r('(|iic  ;|cil,  willi- 
(iiil  cliiiii/^'i'  i>r  cuiiiiiiciil. 

Ill  Ucnisi'ii  r.  I'cojilc  (M)  S.  V.,  iit  piiiii^  S)  this  cinii't  siiM: 
"Tlici'c  is  iin  ciisc  in  wliicli  llic  jury  uiiiy  imt,  in  ihc  exercise  dF 
ii  siiiiinl  jiidjAiiic'iit,  give  ii  jjrisoiier  tlie   lieiieiil    of  a   previniis 

i:' 1  eliiiracter.     Xo  iiiiiller  Imw  cniicliisivc  llie  nllier  tcsliiiKniy 

iiiiiy  iippcai"  l(t  !)(',  tlie  cliaraeter  ot"  the  aciMiseil  may  he  anch 
as  to  ci'cate  a  <l(»iiiil  in  the  iiiiiuls  of  the  jiii'y,  and  lead  iheni 
Id  lii'lieve,  in  view  of  the  iinprohahilities  tliat  a  ix'i'son  of  siieh 
cliaraeter  w.iiild  lie  li'iiilty  <d'  llie  idl'eiise  charge  I,  that  the  other 
evidence  in  the  case  is  false,  or  tli(^  witnesses  mistaken.  An  in- 
dividual accused  of  crime  is  entitled  to  have  it  hd't  to  the  jury 
■::•  <':  *  whether  he,  if  his  (diara''ter  was  pi'e\i;:nsly  nidileiii- 
ishe(l,  has  or  has  not  commit  led  the  |)arliculiir  criiiu!  iilleged 
a,i;aiiist  him.  (2  liiiss.  Crimes,  7^."). )  The  weight,  of  th(!  evi- 
dnice   is    for   the    jiirv   alone   to   delermine.      (.'J   (Jrcciil.    Ev. 

A  lal(^  iitleiaiice  (d'  tins  court  is  to  the  saMi(>  (dl'ect.  ''(lood 
cliaracler  may  create  a  douht  against  positive  evidence,  l)iit  tliis 
dniihl  against  jiositive  evidence  is  created  only  when,  in  tho 
jiidgimnt  ^)['  tlie  jiiiv,  the  character  is  so  good  as  to  raise  a 
doiilit  as  to  the  triilhrulness  or  <'orrectiiess  of  the  positive  evi- 
dence. In  such  a  <-ase  the  prisoner  must  he  given  the  henefit 
of  till,'  donht."     {J'cupiv  V.  II iKjIi.soii,   I.")!  X.  V.,  at  ])age  104, 

IT  X.  K.  \ou:>.) 

The  judgments  (d'  tli(>  Ap|)ellale  Division  and  tho  Trial 
Term  should  he  revei'sed,  and  a  new  trial  ordiTcil. 

M.\i!T].\,  \'an.n,  and  Cii.i.kn.  .Jd.,  concur.  1*ai;ki;i;,  C.  .1., 
(Ii;av  and  AVkunku,  ,I.I.,  concur  for  r(>versal  n])on  tho  solo 
ground  that  the  trial  judge  erred  in  vefnsing  to  charge,  as  ro- 
i|iiesteil,  "that  the  (diaracter  (d"  the  accused  may  he  such  as  to 
create  a  doiiht  in  the  minds  of  the  jury,  and  lead  them  to 
lielieve    '"    '"     *     tluit  tlm  other  evidence  was  false." 

Judgment  of  cuuvictiuii  reversed,  etc. 
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Aiken  v.  People. 

183  111.  215—55  N.  B.  Rep.  695. 

Opinion  Filed  December  18,  1899. 

Ciiabacteb:     Improper   cross-examination   of.  character-witness   as    to 
rumors  of  specific  acts. 

1.  A  witness  who  has  testified  in  a  criminal  case  that  the  general 

rei)utation  of  the  accused  as  to  being  a  peaceable  and  law- 
abiding  man  is  good,  cannot  be  asked,  on  cross-examination, 
whether  he  has  heard  rumors  of  the  accused  having  been  con- 
nected with  former  criminal  acts.    (Cartwright,  C.  J.,  dissenting.) 

2.  One  on  trial  for  a  serious  offense  has  the  right  to  have  the  evidence 

confined  to  the  charge  in  the  indictment,  and  the  admission  of 
evidence  having  a  tendency  to  excite  the  passion  or  prejudice  of 
the  jury,  and  which  has  no  legitimate  bearing  upon  the  crime 
charged,  cannot  be  said  to  be  harmless  error. 

Supreme  Court  of  Illinois. 

AVrit  of  error  to  the  Cii-cuit  Court  of  ]\rcI)onougli  County; 
the  Hon.  John  J.  Glenn,  Juilgo,  presiding. 

Neece  &  Son,  and  Sherman  cC  Tunnicliffs,  for  plaintiff  in 
error. 

Tom  Boihm  Camp,  State's  Attorney,  and  William  11.  IIollij. 
for  the  People. 

Mr.  Justice  Craio  delivered  the  opinion  of  the  court: 
John  W.  Aiken,  the  plaintiff  in  error,  was  indicted  at  tlie 
May  term,  181)0,  of  the  Circuit  Court  of  JMcDonough  County, 
for  the  crime  of  murder  in  producing  an  aborticju  ujion  one 
Ilattie  Reece,  from  the  effects  of  which  slu;  died.  The  indict- 
ment contained  several  counts,  in  two  of  which  it  was  al]ege(l 
the  miscarriage  was  produced  hy  the  use  of  certain  instru- 
ments the  name  and  descri]>tion  of  which  were  to  the  grand 
jurors  unknoAvn;  two  alleged  the  administering  of  certain  noxi- 
ous and  "ahortifacient"  drugs  to  the  grand  jurors  unknown; 
while  the  last,  or  fifth,  count  alleged  the  miscarriage  was  ])ni- 
duccd  by  some  means  to  the  grand  jurors  uid\nown.  A  motion 
to  quash  the  indictment  was  overruled,  a  plea  of  not  guilty 
was  entered,  and  on  the  trial  the  jury  returned  a  verdict  timl- 
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ing  tlio  defendant  guilty  of  murder  and  fixing  his  punishment 
at  iiftccn  years  in  the  ponitcntiaiy.  Motions  for  a  new  trial 
and  in  arrest  of  judgment  were  overruled  and  judgment  was 
filtered  on  the  verdiet.  Plaintiff  in  error  brings  the  ease  to 
this  court  and  assigns  f.everal  errors. 

Tlio  plaintiff  in  error  had  been  a  practicing  physician  for 
lliirty-four  years  in  Tennessee,  lIcDonough  County,  Illinois, 
while  Mrs.  Ilattio  Eeece  taught  in  the  primary  de])artinent 
ill  a  school  in  Browning,  in  Schuyler  County,  in  which  her 
Imshaiid  was  jirincipal.  It  appears  from  the  evidence  that  she 
thought  she  was  preg-nant  and  consulted  a  physician  in  EroAvn- 
iug,  and  wrote  to  a  physician  in  !Macomb  who  had  previously 
treated  her  for  some  form  of  female  complaint,  and  inquired 
whether  he  thought  she  could  bear  children  with  safety.  She 
also  wrote  Dr.  Aiken,  the  plaintiff  in  error,  and  two  or  three 
letters  passed  between  them.  The  letters  themselves  were  not 
in  evidence,  but  secondary  exidenco  of  what  purported  to  bo 
tlieir  contents  was  given  by  the  husband  of  deceased,  for  the 
People,  and  by  the  plaintiff  in  error  as  a  witness  in  his  own 
behalf.  Mrs.  IJcecc  came  to  Tennessee  on  Friday  evening,  the 
-lib  (lay  of  March,  18!)!),  and  was  accompanied  from  the  depot 
to  the  hotel  by  I)r.  Aiken,  who  had  engaged  a  room  f(n*  her. 
The  doctor  called  on  her  on  Saturday,  and  she  Avas  in  bed  all 
day.  Sunday  she  sat  up  some  and  wrote  a  letter.  She  went 
to  bed  and  did  not  get  up  again  until  Thuisday,  when  her 
husband  came.  lie  stayed  v.ntil  Friday  night  and  left  on  the 
nine  o'clock  train.  Mrs.  Ifeeee  was  attended  by  Dr.  Aiken,  who 
cauio  there  every  day  until  she  <ued,  March  10. 

The  People's  evidence  introduced  to  establish  the  charge  was 
ciivunistantial  in  character.  The  defendant  denied  that  he  did 
anything  to  produce  an  abortion,  but  treated  her  for  i)iles. 
Two  physicians  made  a  })ost  mortem  of  the  deceased  at  the 
instance  of  the  coroner  of  !McDonough  County,  at  the  village 
of  Tennessee,  and  testified  that  in  their  opinion  the  death  of 
deceased  Avas  caused  by  a  miscarriage.  They  gave  conditions 
they  found  as  a  basis  of  their  opinion,  among  Avhieh  Averc  shreds 
of  the  afterbirth  found.  They  testified  that  the  f cuius  Avas  tAVO 
and  one-half  or  three  months  advanced,  and  that  the  abortion 
Avould  folloAV  the  infliction  of  its  causes  in  from  one  to  six 
Aveeks,  or,  it  might  be,  in  tAvcnty-four  hours.  Doth  jdiysicians 
Avcro  unable  to  say  whether  the  miscarriage  resulted  from  an 
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external  cause  or  some  internal  natural  cause;  that  it  was  im- 
))(issil)lo  to  tell  what  caused  it,  or  whether  she  had  committed 
it  on  herself. 

It  is  claimed  in  the  ari^nmcnt  that  the  verdict  is  not  sus- 
tained hy  the  evidence;  but  as  the  ju(lij;i)ient  will  have  to  ho 
reversed  for  an  erroneous  rulinc;  on  the  adniis!;i(m  of  evidence 
we  ])ret"er  not  to  discuss  the  evidence,  for  the  reason  that  what 
we  might  say  might  iirejudicc  the  rights  of  the  parties  in 
another  trial. 

The  reci>rd  shows  that  the  defend r;nt  introduced  a  largo  num- 
ber of  witnesses,  who  testitied  that  his  general  reputation  in 
the  neighboi'hood  where  he  resided,  for  being  a  peaceable  and 
law-al)iding  man,  was  good.  On  cross-examination  several  of 
the  witnesses  were  asked  questions  by  the  Peo])le's  attorney 
as  to  whether  they  had  not  heard  defendant  had  violated  the 
criminal  law,  or  been  iiiijilicated  in  burning  some  pro])erty,  etc. 
William  Cook,  Avho  had  known  defendant  for  forty  years  and 
testified  his  reputation  as  a  peaceable  and  law-abiding  man 
was  good,  Avas  asked  by  the  People,  on  cross-examination, 
against  defendant's  objection : 

Q.  ''Did  you  ever  hear  any  talk  about  troul)lo  between  him 
and  a  woman,  or  any  woman,  of  a  criminal  character?  ((Ques- 
tion objected  to  by  defendant's  counsel,  objection  overruled, 
and  exce])tion.) 

A.  "Why,  I  have  heard  a  great  many  things  what  Dr. 
Aiken  should  have  been  im))licat(>d  in,  in  regard  to  women. 
Whether  a  word  of  it  is  true  I  don't  know. 

Q.  "Did  you  ever  hear  anylhing  to  the  effect — any  rumor — 
tliat  he  had  assisted  any  woman  or  women  in  getting  rid  of  a 
child?     (Objection;  overruled,  and  exception.) 

A.     "Xo,"sir." 

Frank  Eakle,  who  testified  his  (defendant's)  reputation  was 
good,  on  cro.ss-examination,  against  the  objection  of  defendant, 
was  asked  by  the  Peojde: 

Q.  "Did  you  hear  it  rumored  or  said  that  the  doctor  had 
been  mixed  up  or  im])licated  in  any  way  in  the  burning  of 
any  pro])erty  down  there  in  that  neighborhood? 

A.  "A  good  many  years  ago  there  was  some  talk  of  that 
kind. 

Q.    "I  will  ask  you  if  yuu  have  at  any  time  heard  it  stated 
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or  ^nl]<e(I  or  rumored — not  saying  it  is  true,  understand — tluit 
he  liad  counuitted  an  abortion  or  miscarriage  on  any  woman '^ 

A.    "N'o,  sir." 

Cliarles  Cook  was  asked  by  the  People,  on  cross-examination, 
iijliiiiist  the  (ibjccliun  of  the  defendant: 

Q.  ''Have  you  ever  beard  these  i)eople  talking — say  that 
lie  l;id  PI"  iinitted  some  crime,  for  violation  of  a  law? 

A.  ■  Vcs,  one  time — it  has  been  a  good  many  years  ago — 
;ih()ut  the  time  Hill's  Grove  was  laid  out." 

.Mike  Duran  was  asked,  >  u  cross-exauiinati  n,  against  tbc  ob- 
irc^ion  of  defendant: 

(.).  "Uave  you  beard  some  rumor  during  that  time — have 
yuii  ever  heard  him  ehargcjd  with  eumuiiting  some  crime? 

A.     ''Yes,  a  nnnd)er  of  years  ago. 

(}.  ''Jle  was  charged  at  that  time  with  burning  some  farm- 
er's jn'operty  ? 

A.    "Yes,  sir. 

Q.     "Some  man  be  bad  trouble  witb? 

A.    "I  Ihink  Ihat  is  the  ease." 

liohert  Miller  testilieil  that  Ids  general  re])utati<m  for  being 
a  peaceable  and  law-abiding  man  was  good,  and  was  asked, 
nil  cross-examination,  against  defendant's  objection: 

(^>.  "Have  yon  beard  rnmors  that  be  bad  been  doing  work  of 
the  same  kind  charged  in  ibis  case? 

A.    "Xo,  sir. 

(}.  "J lave  ytju  beard  him  charged  witb  other  crimes  in  that 
lU'Ighborhood  ? 

A.     "Yes,  sir." 

Amos  Lawyer  was  periiiitled  to  be  a-ked,  against  the  objec- 
tion of  defendant : 

Q.  "Have  yon  ever  heard,  at  any  time,  anybody  ex|)ress 
any  opinion  as  to  Dr.  Aiken  being  conneeted  with  some  olfense 
against  the  laws  of  this  Stat(>? 

A.    "I  have;  have  beard  it  ])robably  a  dozen  limes. 

Q.  "And  Inive  you  heard  very  many  positive  declarations 
as  to  wbelber  he  was  not  guilty  of  another  olfeuse  ?  (t^ues- 
tiou  objected  to  by  defendant's  counsel,  overruled,  and  excep- 
tion.) 

A.  "Of  conrse,  in  the  community  some  think  he  was  an  I 
some  think  be  was  not.  I  have  beard  this  in  relation  to  more 
Vol.   XV— 4 
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tlian  one  ofToiise  against  the  law  in  which  the  doctor  was  in- 
terested or  iniplicated." 

The  general  eliaraeter  of  a  person  is  llic  estimate  in  whieli 
ho  is  held  in  ihe  neighborhood  where  ho  has  resided.     In  some 
cases  of  circumstantial  evidence,  Avhere  the  e\i(lence  for  the 
People  and  the  defendant  is  nearly  Uidanced,  good  character 
may  ho  very  important  to  the  defendant's  defense.     This  conrt 
has  held  that  ])arlicular  acts  of  miseonduet  are  never  adnn's- 
sihle  in  rebuttal  of  the  defendant's  good  character.     In  Jlfc- 
Carty  v.  People,  51  111.  231,  the  question  arose  Avhether,  after 
the  defendant  had  given  evidence   of  his  good  character  hy 
general   reputation,   the   trial    conrt   erred   in   permitting   the 
])rosecution  to  give  in  evidence  particular  acts  of  misconduct, 
or  crime  in  rebuttal — and  that  hy  rumors  and  reports  in  tlus 
country.     The  court  held  the  admission  of  the  evidence  crrcm- 
eous  an<I  reversed  the  jmlgment  for  that  error  alone.     In  the 
decision  of  the  case  it  was  said:    .''Were  this  the  law,  no  per- 
son arraigned  for  crime,  in  which  his  uniform  good  character 
prior  to  the  alleged  offense,  which  this  court  has  said  is  an 
element  ])roper  for  the  jury  to  consider  in  the  trial  of  all  of- 
fenses, had  been  established  hy  testimony,  would  incur  the  risk 
attendant  ujion  the  production  of  such  proof,  if  it  could  be 
rebutted  by  proof  of  rumors  or  reports  of  particular  aberra- 
tions.    Every  man  is  presumed  ready  at  all  tiuies  to  defend 
his  general  character  hut  not  his  individual  acts.     Of  those  he 
nuist  have  dm;  notice.    Xo  matter  how  ])ure  ojie's  life  may  he, 
he  would  hardly  venture  U})on  the  proof  if  to  he  followed  by 
such  consequences."     This  rule  was  recognized  and  a])proved 
in  U'ljjnnl  V.  People,  S7  111.  210,  where  GifTord,  the  plaintiff 
in  error,  was  convicted  of  the  crime  of  rape.     On  the  cross- 
examination  of  Prosper  Washburn,   a  witness   introduced  by 
the  defendant  to  prove  ftu-mer  good  charafter,  ho  was  asked, 
''Have  you  not  heard  pcoi»lc  say  that  he   (alluding  to  the  de- 
fendant) was  a  gand)ler  or  gambled?"     This  was  objected  to, 
hut  the  objection  Avas  overruled  by  the  court  and  the  witness 
answered   that  he  had  heard  some  say  he  gaiidded.     Again, 
wdien  the  defendant  gave  evidence  in  his  own  behalf,  he  was 
compelled,  over  his  counsel's  objection,  to  state  that  he  had 
visited  housese  of  ill-fame  in  Cioveland  and  Chicago,  and  of 
the  number  of  times,  and  of  having  had  connection  with  their 
inmates,  and  also  that  he  had  played  cards  for  money.     In 
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pn«sln£r  on  the  quoslion  it  was  said  (p.  211):  "Wo  have  no 
(I(iiil)t  this  ovidcnce  seriously  prejudieeil  the  defendant  with 
the  jury.  Evidence  of  jirior  misconduct  is  never  adiui.ssih.'o  in 
a  criminal  trial  nnless  it  be  to  prove  prior  malice  towards  an 
individual,  or  guilty  knowledge,  neither  of  which  can  have  per- 
tinency in  cases  like  the  present.  (1  Wharton  on  Crim.  Law 
— 7th  cd. — sec.  fi-'V.);  lioscoe  on  Crim.  Evidence — 5th  Am. 
('(1. — p.  97;  1  riiillii)s  on  Evidence, — Cowen,  Hill  &  Edw. 
notes — p.  705.)  And  ])artieular  acts  of  misconduct  are  never 
iidnussihle  in  rehuttal  of  jn-oof  of  the  defendant's  good  char- 
^  acler.     (McCarhj  v.  People,  51  111.  231.)     Nor  can  it  be  said 

this  evidence  was  admissible  for  the  purpose  of  im])eaching 
the  defendant's  reputation  as  a  witness,  only,  although  not  for 
the  ])urpose  of  proving  the  offense  charged.  The  r(>]>utation  of 
a  witness  cannot  be  impeached  by  proof  of  particular  acts;  it 
must  he  by  proving  his  general  re]iutation  for  truth  and  ver- 
acity to  be  bad. — Fri/e  v.  Hank  of  Illinois,  11  111.  307;  Eason 
V.  Chapman,  21  id.  33;  Crabtree  v.  Kile,  id.  180;  Ilansell  v. 
Erickson,  28  id.  257;  Dlniick  v.  Downs,  82  id.  570." 

In  Wharton  on  Criminal  Evidence  (sec.  Gl)  the  author 
says:  "Where  a  defendant  has  voluntarily  put  his  character 
in  isSue  and  evidence  fur  the  prosecution  has  been  introduced 
in  rebuttal,  it  has  been  said  that  the  examination  nuiy  be 
extended  to  particular  facts,  though  this  has  properly  been 
denied  in  most  jurisdictions;  and  viewing  the  question  in  re- 
gard to  princi])le,  we  must  hold  it  to  be  oppi'cssive  to  a  defend- 
ant, as  well  as  irrelevant  to  the  real  issue,  to  admit  in  rebuttal, 
on  whatever  pretext,  a  series  of  inde]iendent  facts  forming  each 
a  constituent  offense."  In  su])port  (»f  the  text  the  author  cites 
in  a  note  eighteen  well  considered  cases,  both  English  and 
American. 

Tiider  the  rule  established  in  the  cases  cited  it  is  ai)parent 
that  the  court  erred  in  the  admission  of  the  evidence  com- 
]»hiiiied  of.  There  is  no  ground  for  holding  that  the  evidence, 
allliough  inadmissible,  did  no  harm.  It  must  be  reinend)ered 
that  the  defendant  was  on  trial  for  a  serious  crime  and  it  was 
his  right  to  have  the  evidence  confined  to  the  charge  in  the 
indictment,  and  evidence  which  had  a  tendency  to  excite  the 
jiassion  or  prejudice  <d'  the  jury,  as  the  evidence  in  question 
certainly  did,   and   which   had  no   legitimate   bearing  on   the 
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cliai'.yc  upon  which  the  defendant  was  arraigned,  conhl  not  do 
otherwihK.'  than  lead  to  an  erroneons  verdict. 

For  the  error  indicated  the  jndguicnt  will  bo  reversed  and 
the  cause  remanded. 

lte\ersed  and  remanded. 

]\[i{.  CiiiKF  Justice  CAnTWTtTfiUT,  dissontlnp;: 
The  tcsliniony  of  a  witness  as  to  whether  gencsral  repiitalion 
is  good  or  i)ad  is  his  conclusion  from  all  the  information  he 
has  on  that  subject,  including  the  existence  or  the  absence  of 
charges  against  the  person  and  expressions  of  people.  I  undci'- 
stand  the  rule  to  be,  that  on  cross-examination  the  sources  and 
the  nature  of  such  information  luay  Ik;  iucpii-ed  into  f(»r  the 
j)urpose  of  showing  the  grounds  of  the  estiimite  given  by  tlio 
witness  and  testing  his  credibility,  it  is  not  pro])er  to  prove,  ii; 
rebuttal,  specitic  acts  of  misconduct,  but  the  usual  tests  may  be; 
a})plied  to  determiue  whetlicr  the  wilucss  toslilics  truly.  Sucli 
cross-examinati(m  is  not  perniilted  for  the  ])ur|)oso  of  ])roving 
the  particular  fact  but  to  weaken  the  force  of  the  direct  testi- 
mony. Under  this  rule  a  witness  wlio  testifies  to  good  reputa- 
tion may  be  cross-examined  c<mceniiug  sjK'cific  facts  and  ru- 
mors which  are  inconsistent  witli  his  direct  testimony.  Tho 
rule  is  sustained  by  the  following  authorities:  ]Jcst  on  E\i- 
dence,  sec.  201;  1  Taylor  on  Evidence,  ])ar.  2,j7,  notes  30,  47; 
People  V.  Pijcl-clt,  99  Mich.  013;  JarLson  v.  Stale,  78  Ala. 
473;  Carpenter  v.  lUalre,  10  ITun,  358;  Tlionijison  v.  Stale, 
100  Ala.  70;  .S7(//e  v.  Crow,  107  ^In.  3-1-1  ;  Leonard  v.  Altcn, 
11  Cush.  241;  Commonireatth  v.  O'lirien,  119  ::\Iuss.  342; 
State  V.  Jerome,  33  Conn.  2()r) ;  State  r.  Arnotd,  12  Iowa, 
479;  Otiver  v.  Pate,  43  Ind.  132;  I'rnptr  r.  Mrk'ane,  113  X. 
Y.  455;  1  Tliouipson  on  Trials,  par.  524;  S  Kuc.  of  PI.  (\: 
Tr.  115.  In  the  case  of  McCart,/  r.  People,  51  III.  231.  ilie 
objectionable  evidence  was  admitted  in  rebiiilal,  and  the  rule  is, 
that  ])r()of  of  particular  acts  is  not  adiuis-;ib!;'  in  rebuttal.  The 
decision  in  Gifford  v.  People,  87  111.  210,  was  based  on  what 
grounil  alone,  and  this  question  was  not  c(jusidered. 
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State  v.  Austin". 

129  N.  C.  534—40  S.  E.  Rep.  4. 

Decided  November  2G,  1901. 

CrROU-\rsTANTiAr,  Evidence — Larceny:  Doctrine  of  circumstantial 
evidence — Each  circumstance  mnst  be  relevant,  and,  tend  to  show 
guilt — Accumul/'tion  of  iriclevant  facts  insufficient — The  chain 
no  stronger  than  the  weakest  link — Finding  stolen  money  at  a 
public  place  not  under  the  accused's  control,  irrelevant; 
and  the  jury  sliould  have  teen  so  instructed. 

1.  In  making  out  a  case  of  circumstantial  evidence,  eacli  individual 

circumstance  must  of  itself  at  least  tend  to  prove  guilt,  before 
it  is  admitted  in  evidence.  Accumulation  of  irrelevant  facts  do 
not  prove  a  cliarge  beyond  all  reasonable  doubt.  The  chain  of 
circumstances  connot  be  stronger  than  any  one  necessary  link. 

2.  In  the  afternoon  of  the  second  day  after  the  accused  was  arrested 

and  in  fhe  meantime  licpt  in  close  custody,  a  shot-bag  contain- 
ing $r.r).00  was  found  lying  exposed  in  a  public  field,  which  was 
used  as  a  camping  ground;  there  being  no  evidence  to  show  how 
it  got  there;  nor  that  the  accused  put  it  there.  /'•;(/,  that  it 
was  error  to  refuse  to  instruct  the  jury  that  such  fact  of  finding, 
was  not  a  circumstance  against  the  accused  and  sliould  not  be 
considered  against  him, 

Appon^  from  Snporior  Coiirt,  'R<)wan  County;  Hon.  A.  L. 
Ci)l»lo,  J  uilixr. 

J.  E.  Austin,  convick'd  of  liirccny,  appoiils.     lieverscd. 

T.  F.  Kltill.^,  for  the  ap]u>llant. 

liroini  Slicplicrd  for  Uolxrf  ]>.  Cilincr,  Attornoy  CciktmI, 
for  iIk!  Slate. 

I)()r(!i,As.  .T.  Tliis  is  a  conviction  for  tho  larceny  of  money 
from  one  Suiriilt.  'I'lie  evidenci?  is  ciilii'cly  circunislaiit iai. 
There  are  various  exceptions,  but  only  o\\v.  that  we  think  neces- 
sary to  consider.  The  (kd'endant's  si.xteenlh  prayer  for  instnic- 
t  i'>ii  is  as  follows  : 

''In  this  case  there  is  no  evidence  tluit  the  lot  on  which  the 
l)!ig  ol"  iiK.iicy  ia  said  1o  liavc!  lu-en  foiuid  was  at  any  time  in 
tliii  actual  or  constructive  ]>osscssion  of  the  defendant,  and 
therefore,  if  the  jury  bidieve  tluiL  tliu  nioiujy  so  found  was  the 
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Iirop(3rty  of  Surratt,  no  presumption  of  defendant's  guilt  is 
raised  ihoreby,  as  the  defendant  had  no  dominion  or  control 
over  said  premises  (and  the  alleged  finding  of  said  money  on 
said  lot  is  not  a  circumstance  against  the  defendant  in  this 
case)." 

His  Honor  gave  the  instruction  as  asked,  except  the  latter 
part  that  is  in  parentheses.  This,  wc  think,  ho  should  have 
given,  in  view  of  the  evidence.  It  appears  from  the  evidence 
that  the  defendant  was  arrested  and  put  in  jail  on  the  night 
or  evening  of  July  3rd,  and  remained  in  jail  for  more  than 
a  month.  In  the  afternoon  of  the  second  day  after  his  arrest 
and  imprisonment  one  of  the  Avitnesses  found  $35  in  money  in 
a  shot-sack  lying  exposed  in  a  public  lot  used  as  a  camping 
lot.  It  does  not  appear  how  it  got  there,  and  there  is  no 
evidence  even  tending  to  show  that  the  defendant  had  put  it 
there.  It  does  appear  that  he  was  held  in  close  custody  after 
his  arrest,  and  had  no  opportunity  thereafter  of  getting  to  the 
lot.  The  loss  of  the  money  seems  to  have  been  generally  known, 
and  it  seems  improbable  that  it  should  have  lain  in  so  public 
a  place  for  two  daj's  without  attracting  attention.  The  mere 
fact  of  its  being  found  there  under  such  circumstances  is  no 
evidence  that  the  defendant  put  it  there,  and  therefore  no  evi- 
dence of  his  guilt.  Every  one  of  the  general  public  had  equal 
facilities  of  putting  it  there  with  the  defendant.  It  is  true 
they  did  not  all  have  equal  facilities  for  stealing  it,  but,  while 
that  fact  might  be  a  circumstance  to  go  to  the  jury,  it  is  not 
corroborated  ))y  the  further  fact  of  the  money  being  found  in 
a  public  lot  two  days  after  the  defendant's  im])risonment. 

Circumstantial  evidence  may  be  of  two  kinds,  consisting 
either  of  a  number  of  consecutive  links,  each  depending  upon 
the  other,  or  a  number  of  independent  circumstances  all  point- 
ing in  the  same  directi(m.  In  the  former  case  it  is  said  that 
each  link  must  be  complete  in  itself,  and  that  the  resulting 
chain  cannot  be  stronger  than  its  weakest  liidc.  In  the  latter 
case  the  individual  circumstances  are  compared  to  the  strands 
in  a  rope,  whore  no  one  of  them  may  he  sufficient  in  itself, 
but  altogether  may  be  strong  enough  to  i)rove  the  guilt  of  the 
defendant  beyond  a  reasonable  doubt,  lint  it  ne{!essarily  fol- 
lows that  in  either  case  every  individual  circumstance  must 
in  itself  at  least  tend  to  prove  the  defendant's  guilt  before  it 
can  be  ailmitled   as  evidence.     No  possible  accumulation  of 
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irrelevant  facts  conld  over  satisfy  tbo  minds  of  tlio  jury  be- 
yond a  rciisnnablo  d()nl)t. 

His  Honor  properly  cliarjL>vd  that,  "in  order  to  .I'nsfify  the 
inference  of  guilt  from  circumstantial  evidence,  the  inculpa- 
tory facts  nnist  he  incouijiatihlc  with  the  innocence  of  the  :ic- 
ciis(;(l,  and  inca])al)le  of  exidanaliou  np(»n  any  other  reasonable 
Inpdlhesis  than  that  of  his  guilt."  In  furtherance  of  this  in- 
struction, and  as  its  natural  corollary,  he  should  have  in- 
structed the  jury  under  the  facts  of  this  case  that  the  mere 
finding  of  the  money  in  the  public  lot  did  not  tend  to  prove  the 
guilt  of  the  defendant,  and  therefore  should  not  be  considered 
by  them.  For  his  failure  to  do  so  at  the  prayer  of  the  de- 
fendant, a  new  trial  mudt  bo  ordered. 

New  trial. 


EliOWN   V.   CoMMONWKALTir. 


97  Va.  791—34  S.  E.  Rep.  882. 


Decided  January  18,  1900. 


ClRCUMSTANTIAI,     EVIDENCE  I 


Obstructing   car   trade — Insufficient   evi- 
dence. 


1.  Guilt  is    not  to  bo  inferred  from  facts  consistent  witli  guilt,  but 

not  inconsistent  with  innocence. 

2.  Tlie  accused  was  ejected  from  a  car,  and  shortly  after,  on  Its  re- 

turn trip,  and  aliout  a  mile  from  tlio  place,  it  collided  witli  an 
obstruction.  The  accused  hod  made  a  threat  against  tlie  motor- 
man;  was  seen  near  the  track  baiohcaded  and  in  an  excited  con- 
dition a  few  minutes  before  the  accident,  and  his  hat  was  found 
near  the  place  whore  lie  had  been  put  off.  Held,  that  the 
testimony  did  not  create  more  than  a  suspicion,  and  that  it  was 
doubtful,  inconclusive  and  insufricicnt. 

Rupreme  Pourt  of  Ap]^r>:ds  of  Virginia, 
Error  to  Henrico  County  Court. 

William  Brown,  convicted  of  obstructing  a  car,  brings  error. 
Reversed. 

Vi'iUinm,  TJ.  Ttcvrridr/r,  for  the  plaintiff  in  error. 

A.  J.  Moniof/ue,  Attorney  General,  for  the  Commonwealth. 
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Caudwet.l,  J.  Willinm  Brown  was  indiclod  in  tho  County 
Court  of  Henrico  County  for  feloniously  and  maliciously  ob- 
struct iui^  a  car  npon  tho  railroad  leading'  from  llichmond  City 
to  HcvLU  Pines,  in  the  County  of  Henrico,  by  putting  and 
placing  a  largo  piece  of  tind)er  npon  tlio  track  of  the  rail- 
road, with  intent  to  derail  tho  car,  and  thereby  endanger  tlu^ 
life  and  safety  of  the  ])ass('ngers  therein.  I'liou  his  trial  lir 
was  found  guilty,  and  sentenced  to  the  ]ieuitentiary  ft»r  four 
years.  He  thereupon  a])plied  for  a  writ  of  error  to  tho  Circuit 
Court  of  Ilcnrico  County,  which  was  refused,  and  tlie  case 
is  now  before  us  upon  a  writ  of  error  awarded  by  one  of  tho 
judges  of  this  court. 

Error  is  assigned  to  the  action  of  the  County  Court  in  re- 
fusiug  tho  two  instructions  asked  for  by  tho  accused  and  in 
giving  others  in  lieu  thereof.  In  this  tho  court  did  not  err. 
The  instructions  it  gave  arc  a  clear,  accurate,  and  careful  state- 
ment of  the  law  as  applied  to  the  evidence  in  this  case. 

Of  the  remaining  assignments  of  error  we  need  consider 
only  that  to  the  refusal  of  the  court  to  set  aside  tho  verdict 
as  contrary  to  the  law  and  the  evidence. 

The  accused  took  tho  car  in  question  in  ITicdimond  at  11  :ir» 
r.  M,,  Septend)er  17,  18!)8,  to  go  to  Seven  Pines,  and  when 
it  had  proceeded  a  little  over  half  of  tho  distance  ho  was  ejected 
for  disorderly  conduct.  The  car  continued  on  its  route  to 
Seven  Pines,  and  promptly  returned,  reaching,  a  few  niinuti'S 
after  12  o'clock,  tho  place  where  it  collided  with  an  obstruction 
in  the  form  of  a  railroad  tie,  which  had  been  placed  under 
the  rail  on  one  side  of  the  track  and  over  the  rail  on  the  other, 
at  a  point  something  over  a  mile  from  the  point  where  tho 
accused  was  ejected.  "Within  three  to  five  minutes  before  the 
car  struck  tho  obstruction  the  accused  was  met  on  tho  side  of 
the  track,  bareheaded,  and  apparently  in  rather  an  excited  con- 
dition of  mind,  and  was  going  in  the  same  direction  as  wh(>n 
last  seen.  Ilis  hat  secras  to  have  been  lost  where  ho  was  put 
oflF  the  car;  at  least,  a  hat  was  found  there,  which  the  witnesses 
say,  to  the  best  of  their  knowledge  and  belief,  was  his  hat, 
and  the  one  he  had  on  when  he  was  ])ut  off.  A  few  miinifes 
after  being  put  oif  the  car,  tho  accused  was  heard  to  make  the 
threat  that  he  would  "take  a  rock,  and  knock  *  *  *  out 
of  Ed.  Griggs,"  the  motormon  who  assisted  the  conductor  in 
putting  him  off. 
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Tlic  tlii'oat  mid  llio  loss  of  llie  liat,  cdiiHtllnto  llio  only  mn- 
Icriiil  evidence  tliut  tends  in  nny  way  to  ennneet  the  aeensed 
wilii  the  oirense.  It  cannot  be  naid  to  create  more  than  a  sns- 
jiiciou  against  hlni.  Takin;^  the  whole  evidcnco  tofiXfther,  it  is 
of  a  very  doubtfnl  nud  inconclusive  character,  and  not  snfli- 
cient,  to  warrant  his  conviction. 

''The  guilt  of  a  ])arty  is  not  to  be  infc^-red  because  the  facts 
fire  consistent  with  his  guilt,  but  lliey  uiiist  l)e  inconsistent  with 
his  innocence."  llairston's  Case,  1)7  Va.  TH-t,  .'J2  S.  E.  7i>T; 
r.mulick's  Case,  97  Va.  783,  34  S.  E.  451,  and  authorities 
eitcd. 

We  arc  therefore  of  o])ini(m  that  the  County  Court,  ernMl  in 
refusing  to  grant  the  ]>hiintiir  in  error  a  new  trial,  and  its 
judgment  must  be  reversed,  the  verdict  of  the  jury  set  aside, 
and  a  new  trial  awarded. 

Iteversed. 


Stant-ky  v.  Statr. 
82  Miss.  498—34  So.  Hop.  .",60. 

Denidod  May  18,  1003. 
Confessions — Corits-Dki.uti. 

The  corptts-dclicti  cannot  be  proven  by  a  confossion. 

Supreme  Ccmrt  of  ^Mississippi,  Second  District. 

A]tiH'al  from  Circuit  dmrt  of  Carroll  County;  JTon.  AVill- 
iiuii  l'\  Stevens,  Judge. 

Sam  Stanley,  convicted  of  attemjit  to  poison,  ap])eal.s.  lie- 
versed. 

Section  1255  oi  the  Code  of  1S!)2,  is  as  follows:  "]\Iin- 
ijVnu]  pniso}is  wUh  Food,  Diinl'  or  Mc<I!<iiir,  roisnniiirj  Sprinrj, 
Well,  Jicscrroir  of  W'airr,  civ. —  K\cry  jterson  who  shall  mingle 
any  pois(tn  with  any  food,  drink  or  m('dicin(!  with  intent  to 
kill  or  injnrc  smy  human  being,  who  shall  will'idly  poison  any 
well,  spring,  or  reservoir  of  water,  shall  iijion  conviction,  bo 
jmnislicd  by  imjiri^onmeiit  in  the  ]ieuitentiary  not  exceeding 
ten  years,  or  in  the  county  jail  not  exceeding  one  year,  or  by 
fiiio  iiot  exceeding  one  thousand  dollars,  or  both." 
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Tlio  I'lKlicliiiciit  clmriivs,  tluit  Siiiiuu'l  Shrnloy  did  "wilfully, 
fcliiiiiniisly,  iuul  iiiiilicidiisly  iniii^lo  jxh'smh,  iIks  kind  unknown 
to  tlic  iirjuid  jurors,  with  tlu!  food  iind  drink  of  A.  L.  llcji'^ic, 
iuid  other  jicrsons  nnkiiown,  with  tlic  intent  and  in  the  atleiiipt, 
then  and  there,  of  jiis  nndice  aforethoiii-ht,  to  kill  and  injnro 
the  said  A.  .L.  ]Ieizi;ie,  and  olliei'  jiersons  to  the  grand  jury 
ind<nitwn.'' 

The  defrndant  was  scnienecd  to  servo  six  nnnilhs  in  tho 
county  jail. 

MrCJiirfi  tO  Gardner,  for  the  a]i]iellant. 

J.  X.  Flowers,  Assistant  Attorney  General,  for  apiiellec. 


'LI'S 


K  -i^: 


Catjioox,  J.  Tho  corpus  dcl'icil  cannot  bo  proved  by  tho 
confession  of  an  accused  ])crson.  Without  tho  confession  in  the 
case  at  bar  tliere  is  no  ])roof  of  it.  The  corpus  deiicli  here  is 
tho  minmliny;  of  ])oison  with  water.  The  water  was  bitter,  and 
was  s]iit  out  without  harmful  effect.  It  is  not  shown  that  there 
was  jtoison  in  it,  allhouiih  the  water  in  the  biu'ket  was  at  hand. 

Under  Osborne  v.  Slate,  G-i  iJiss.  o-'U,  1  South.  o-iD,  this 
case  nnist  bo 

Iloversed  and  remanded. 


Norics.  (By  J.  F.  G.) — In  volumes  11  and  12  we  devoted  consider- 
able spare  to  the  subject  of  confesKions,  in  the  latter  volume  giving 
several  instances  of  remarkable  confessions.  Since  then  (onsi'Ierable 
additional  information  has  been  obtained,  which  gives  material  for 
these  notes. 

One  of  these  eases  was  that  of  the  Trailors,  occurring  at  Spring- 
field, 111.,  in  1S41.  We  took  our  account  from  4  Western  Law  Journal 
25,  where  it  was  coi)ied  from  the  Quincy  ^I/mV/  of  April  0,  184G.  Since, 
we  have  discovered  a  letter  of  Abraham  I.iiuoln,  which  appears  In 
Laman's  Life  of  Lincoln  and  Wharton  and  Stille's  Medical  Jurlsi)ru- 
dence.  Mr.  Lamr.n  says  that  Mr.  Lincoln  was  much  inpressed  with 
the  matter  and  wrote  an  account  of  it  for  a  Quincy  newspaper;  so, 
the  "member  of  the  Bar"  spoken  of  in  the  Quincy  Whig  in  IS4C  (12 
Amor.  Crim.  Rep.  21  f>)  may  have  been  Abrahiun  Lincoln.  We  will 
give  Mr.  Lincoln's  letter  in  full,  as  part  of  these  notes. 

Anotaer  of  the  cases,  was  that  of  the  Booms,  our  account  of 
whicl  was  taken  frem  .'»  Lan-  Reporter  10?..  Since,  we  have  obtained 
a  pau'phlet  publislied  hy  William  S.  Marsh,  at  Hartford,  Conn.,  In  1S20, 
which  contains:  — 

(1)  "A  NARRATIVE  OF  THE  WHOLE  TRANSACTION,  BY  REV. 
LEMUEL  HAYNES,  A.  M." 
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(2)  "REV.  MR.  TTAYNES'  SERMON  UPON  TflE  DEVELOPMENT 
OF  THE  MYSTEflY." 

(3)  "A  SUCCINCT  ACCOUNT  OP  THE  IXDICTMENT,  TRIAL 
AND  CONVICTION   OF   STEPI'EN   AND   JESSE   DOOUN."       By     S. 

PUTXAM    WaMIO. 

As  a  luxrt  of  these  notes  we  shall  Rive  the  first  and  third  of  these 
arrounts  as  they  there  appear,  toRether  with  tlie  puDlisht-r's  preface; 
but  shall  omit  the  sornion.  However,  one  feature  of  the  sermon  may 
be  entitled  to  sperial  notice.  It  is  the  remarkable  theory  advanced, 
that  all  the  net  work  of  circumstances,  throuRh  which  the  Hoorns 
were  apprehended  and  convicted,  including  the  thrice  unfoldiu!? 
dream,  in  which  the  specter  of  the  living  assumed  the  role  of  the 
dead,  c,^..ting  a  sensation  in  the  neighborhood  and  "doomed  by  many 
as  a  providential  interference  for  the  detection  of  the  murderer,"  was 
in  fact,  simply  a  means  of  Providence  in  removing  a  stain  from  the 
born  and  unborn  Boorns.  Upon  this  phase  of  the  subject  the  clergy- 
man said:  — 

"In  this  remarVable  providence  you  can  see  judgment  and  mercy, 
chastisment  and  benignity.  Aflliction  in  subjecting  vou  for  months 
to  a  dark  and  gloomy  prison  in  chains — in  being  reputed  a  murderer 
— cut  off  from  society,  your  family,  and  lying  under  constant  sen- 
tence of  death.  But  here  is  divine  wisdom  and  goodness  displayed, 
In  reversing  the  sentence,  retrieving  your  character,  etc.  Had  you 
been  exonerated  by  the  court;  or  if  the  process  had  never  commenced, 
'tis  probable  that  Colvin  would  never  have  been  discovered,  and  a 
stigma  might  bo  fixed  on  you  and  your  unborn  posterity.  But  God 
has  effectually  wiped  away  the  reproach." 

Another  very  valunblc,  and  fuller,  account  of  the  trial  fs  In  pamph- 
let form  in  the  library  of  the  Chicago  Law  Institute. 


s 


THE   LETTER   OF   ABRAHAM   LINCOLN. 

Sri;iNOMi:i.ii,  June  10,  IS  11. 
DrAu  Spfko: 

We  have  had  the  highest  state  of  excltoment  here  for  a  week  past 
that  our  community  has  ev(>r  witnessed;  and  although  the  ))ubllc  feel- 
ing is  somewhat  allayed,  the  curious  affair  which  aroused  it  is  very 
far  from  being  over  yet.  cleared  of  mystery.  It  would  take  a  nnire  of 
l)ai  er  to  give  you  anything  like  a  full  account  of  it,  and  I,  therefore, 
only  propose  a  brief  outline. 

The  chief  personages  in  the  drama  are  Archibald  Fisher,  suiipoRod 
to  be  murdered,  and  Archibald  Trailor,  Henry  'I'rallor,  and  William 
Trailer,  supimsed  to  have  murdered  him.  The  three  Traitors  are 
brothers.  The  first.  Archibald,  as  you  know,  lives  in  town;  the  second, 
llenry.  In  Clary's  Grove;  and  the  third,  William,  in  Warren  County; 
and  Fischer,  the  supposed  murdered,  being  without  a  family,  had  made 
his  home  with  William.  On  Saturday  evening,  being  the  2!Uh  of  May, 
Fisher  and  William  came  to  Henry's  in  a  one-hoise  denrborn,  and  there 
staid  over  Sunday;  and  on  Monday  all  three  came  to  Si)rlngfleld  (Henry 
on  horseback),  and  joined  Archibald  at  Myers's,  the  Dutch  carpenter. 
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That  evening  at  supper  Fisher  was  missing,  and  so  next  morning  some 
ineffectual  searcli  was  made  for  him;  and  on  Tuesday,  at  1  o'docli  v.  u., 
William  and  Henry  started  home  without  him.  In  a  day  or  two  Henry 
and  one  or  two  of  his  Clary  Grove  neighbors  came  bade  for  him  again, 
and  advertised  his  disappearance  in  the  papers. 

The  knowledge  of  the  matter  thus  far  had  not  been  general,  and  here 
it  droijped  entirely  till  about  the  10th  inst.,  when  Keys  received  a  letter 
from  the  postmaster  in  Warren  County,  that  William  had  arrived  at 
lionie,  and  was  celling  a  very  mysterious  and  improbable  story  about 
the  disai)pearance  of  Fisher,  which  induced  the  community  there  to 
suppose  he  had  been  disposed  of  unfairly.  Keys  made  this  letter  pub- 
lic, which  immediately  set  the  whole  town  and  adjoining  county  agog. 
And  so  it  has  continued  until  yesterday. 

The  mass  of  the  people  commenced  a  systematic  search  for  the  dead 
body,  while  Wickersham  was  dispatched  to  arrest  Henry  Trailor  at 
the  Grove,  and  Jim  Maxcy  to  Warren  to  arrest  William.     On  Monday 
last,   Henry  was   brought  in,   and   showed   an   evident    inclination   to 
insinuate  that  he  knew  Fisher  to  be  dead,  and  that  Archibald  and 
William  had  killed  him.    He  said  he  guessed  the  body  could  be  found 
in  Spring  Creek,   between   the   Bcardstown   Road   and   Hickox's   mill. 
Away  the  people  swept  like  a  herd  of  buffalo,  and  cut  down  Hickox's 
mill-dam  nolens  volens,  to  draw  the  water  out  of  the  pond,  and  then 
went  up  and  down,  and  down  and  up  the  creek,  fishing  and  raking, 
and  raking  and  ducking,  and  diving  for  two  days;   and,  after  all,  no 
dead  body  found.     In  the  mean  time  a  sort  of  a  scuflling-ground  had 
been  found  in  the  brush  in  the  angle,  or  point,  where  the  road  leading 
into  the  woods  past  the  brewery,  and  the  one  leading  in  past  the  brick 
grove  meet.    P'rom  the  scuffle-ground  was  the  sign  of  something  about 
the  size  of  a  man  having  been  dragged  to  the  edge  of  the  thicket, 
where  joined  the  track  of  some  small  wheeled  carriage  drawn  by  one 
horse,  as  shown  by  the  road-track.    The  cai  liago  track  led  off  towards 
Spring  Creek.     Near  this  drag-trail.  Dr.   .Merryman  found  two  haiis, 
which,  after  a  long  scientidc  examination,  he  pronounced  to  be  trian- 
gular human  hair,  which  term,  ho  says,  includes  within  it  the  wbiskerR, 
the  hair  growing  under  the  arms,  and  on  other  parts  of  the  body;  and 
he  judged  that  these  two  were  of  the  whiskers,  because  the  ends  wore 
cut,   showing  that   they   had    flourished    in    the   neighborhood   of   the 
razor's  operations. 

On  Thur.s.lay  last  Jim  Alaxcy  brour:ht  in  Wiilinm  Trailor  from 
Warren.  On  the  Knme  daj  Arch,  was  arrested,  and  put  in  jail.  Yes- 
terday (Friday)  n'illiam  was  put  ui)on  his  ex.-iniining  trial  before 
May  and  I.avoly;  Archibald  and  Henry  were  both  jjresent.  Lamborn 
prosecuted,  and  Logan,  Baker,  and  your  humbl  servant  defended.  A 
great  nuiiiy  witnesses  were  introduced  and  examined,  but  I  shall  only 
mention  tnose  whose  testimony  seemed  most  important.  The  first  of 
these  was  Capt.  Kansdell.  He  swore  that,  when  William  and  Henry 
left  Si)ringfield  for  home  on  Tuesday  before  mentioned,  they  did  not 
take  the  dired  route-which,  you  know,  leads  by  the  butchershop;  but 
that  they  followed  the  street  north  until  they  got  opposite,  or  nearly 
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opi'osito,  May's  new  house,  after  which  he  couUl  not  sec  thoni  from 
svhere  he  stood;  and  It  was  afterwards  i)roved,  that,  In  ii!)oiit  an  hour 
iiltor  they  started,  they  eame  inlo  the  street  by  the  l)ut(hei''3  sliop  from 
towards  the  hrlekyard.  Dr.  Alerryman  and  others  swore  to  what  is 
stated  about  the  seufHe-ground,  drag-trail,  whiskers,  and  carriage 
tracks. 

Henry  was  then  introduced  hy  the  prosecution.  He  swore,  that, 
when  tliey  started  for  home,  they  went  out  north,  as  Ilansdc;!!  stated, 
and  turned  down  west  hy  tlie  brick-yard  info  tlie  woods,  and  tiiere  met 
Ai<liil>ald;  lliat  tliey  proceeded  a  amull  distance  fur'liei-,  wlien  lie  was 
lilaced  as  a  sentinel  to  watch  for  and  announce  the  api)roach  of  any 
one  that  might  happen  that  way;  tl)at  William  and  Aich.  look  the 
dearborn  out  of  the  road  a  snuill  distance  to  the  ed;;e  of  tb.e  thicket, 
V.  lure  they  stopped,  and  he  saw  t  lit  in  lift  the  body  of  a  man  into  it; 
lliat  lliey  moved  oil'  with  the  carrianc  in  the  direction  of  Hiclcox's  mill, 
and  be  loitered  about  for  somethin;^  like  an  hour,  when  William  re- 
(•.niied  with  the  carriage,  but  without  Arch.,  and  said  they  had  put 
him  in  a  sale  place;  that  they  went  senieliow,  he  did  not  know  e.xactly 
how,  into  the  road  close  to  tlie  brewery,  and  proceeded  on  to  Clary's 
Grove.  He  also  stated  that  some  time  during  the  day  William  told  him 
that  he  and  Arch,  luul  killed  Fisher  the  evening  before;  that  the  way 
Ihey  did  it  was  hy  him  (William)  knocki.ig  him  down  witli  a  club,  and 
Archil.ald  then  choking  him  to  death. 

An  old  man  from  Warren,  called  Dr.  Gllmore,  was  then  introduced 
on  the  i>art  of  the  defense,  lie  swore  that  he  had  known  Fiijher  for 
several  years;  that  Fisher  had  resided  at  Ids  house  a  long  time  at  each 
of  two  different  sjjells;  once  while  he  built  a  barn  for  him,  and  once 
while  he  was  doctored  for  some  chronic  disease;  that  two  or  three 
years  ago  Fisher  had  a  serious  luirt  in  liis  head  by  the  bursting  of  a 
gun,  siu<e  which  he  had  l)een  subject  to  (ontinued  bad  health  and  oc- 
casional aberration  of  mind,  lie  also  staled  that  on  last  Tuesday, 
beiii.i;  tl'.e  same  day  that  Maxcy  ai  ^stcd  William  Trailor,  he  (the  doc- 
tor) was  from  home  in  the  early  part  of  the  day,  and  on  his  return, 
about  11  o'clock,  found  Fisher  at  his  liouse  in  bed,  and  ai)parently  very 
unwell;  that  he  asked  him  how  he  had  come  from  Springfield;  that 
Fisher  said  lie  had  come  l)y  Peoria,  and  also  told  of  several  other  plaies 
be  had  lu'eii  at,  more  in  the  direction  of  Peoria,  which  showed  that  he 
at  tb.e  lime  of  speaking  did  not  know  where  he  had.  been  wandering 
about  in  it  state  of  derangement,  lie  further  stated,  that  in  about  two 
houis  l;e  received  a  note  from  one  of  Trailer's  friends,  advising  him 
of  his  arrest,  and  recinesting  him  to  go  on  to  Springfield  as  a  witness, 
to  testily  as  to  the  state  of  Fisher's  health  in  former  times;  that  he 
immediately  set  off,  calling  up  two  of  his  neighljors  as  company,  and 
riding  all  evening  and  all  night,  overtook  Maxcy  and  William  at  Lewis- 
ton  in  F'ulton  County.  That  Maxey  refusing  to  discharge  Trailor  upon 
Ills  statement,  his  two  neighbors  returned,  and  he  came  on  to  Spring- 
field. ;5ome  question  being  made  as  to  whether  the  doctor's  story  was 
not  a  fabi'icution,  several  acquaintances  of  his  (among  wliom  was  the 
same  postmaster  who  wrote  to  Keys  as  before  mentioned)  were  iutro- 
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dtifcd  as  sort  of  compurgators,  who  swore  that  they  knew  the  doctor 
to  be  of  good  character  for  truth  and  varacity,  and  generally  of  good 
character  In  every  way. 

Here  the  testimony  ended,  and  the  Trallors  were  discharged,  Archi- 
bald and  William  expressing,  both  In  word  and  numner,  their  entire 
confidence  that  Fisher  would  be  found  alive  at  the  Doctor's  by  Gallo- 
way, Mallory,  and  Myers,  who  a  day  before  had  been  dispatched  for  that 
purpose;  while  Henry  still  protested  that  no  imwer  on  earth  could 
ever  show  Fisher  alive.    Thus  stands  this  curious  affair. 

When  the  doctor's  story  was  lirst  made  public,  it  was  amusing  to 
scan  and  contemplate  the  countcniuucs,  and  hear  the  remarks  of  those 
who  had  been  actively  engaged  in  the  search  lor  the  dead  body;  some 
looked  quizzical,  some  melancholy,  and  some  furiously  angry.  Porter, 
who  had  been  very  active,  swore  he  always  knew  the  man  was  not 
dead,  and  that  he  had  not  stirred  an  Inch  to  hunt  for  him.  Langford, 
who  had  taken  the  lead  In  cutting  down  Hocko.\'s  mlU-dam,  and 
wanted  to  hang  Hickox  for  o'ujecting,  looked  most  awfully  woebegone; 
he  seemed  the  "wktim  of  hunrvquitcd  affection,"  as  represented  in  the 
comic  almanacs  we  used  to  laugh  over.  And  Hart,  the  little  drayman 
that  hauled  Molly  home  once,  said  it  was  too  damned  bad  to  have  so 
much  trouble,  and  no  hanging  after  all. 

I  commenced  this  letter  yesterday,  since  which  I  received  yours  of 
the  lath.    I  stick  to  my  promise  to  come  to  Louisville.     Nothing  new 

here,  e.\cept  what  I  have  written.     I  have  not  seen since 

my  last  trip;  and  I  am  going  out  there  as  soon  as  I  mall  this  letter. 

Yours  forever, 

Lincoln. 

(On  page  220  of  12  Amer.  Crlm.  Rep.  appears  the  following: —  "On 
the  next  Monday,  Myers  arrived  Ir.  Springfield,  bringing  with  him 
the  now  famed  Fisher,  in  full  life  and  proper  person." — J.  F.  G.   ) 

PREFACE  TO  THE  PAMPHLET  CONTAINING  THE  ACCOUNTS 
OF  THE  CASE  OF  THE  BOORNS. 


The  unusual  excitement  of  the  public  feeling,  in  consequence  of  the 
recent  conviction  of  Sri;i>i!i:.\  and  Ji:,ssii  Dook.n,  for  the  murder  of 
Rus.sKi,L  Coi.viN,  more  than  seven  years  since — the  'iiscovery  of 
Colvin,  In  full  life — his  return  to  the  place  where  his  mouldering  bones 
were  sup])osed  to  be  discovered,  and  the  narrow  escape  of  the  Boorns 
from  ignominious  death,  induced  the  publisher  to  report  to  the  most 
authentic  sources  of  intelligence  to  obtain  all  the  light  that  was 
possible,  upon  a  subject  inveloped  in  doubt,  darkness  and  mystery. 
The  highly  respected  and  reverend  clergyman,  of  Manchester,  Va.  (the 
scene  of  this  mystery,)  has  furnished,  what  the  publisher  ventures  to 
pronounce,  altogether  the  most  satisfactory  account  of  these  strange 
occurrences. 

The   impressive   discourse   delivered   upon   the    return   of   Colvin, 
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and   the   happy   rescue   of   his   supposed   murderers    from    impending 
(leatli,  will  be  read  with  interest  by  ull. 

Copious  materials  wore  obtained  at  the  Trial  of  the  lidciDs;  but 
it  is  deemed  iuexpedicut  at  tliis  time,  to  give  any  but  a  brief  state- 
ment of  it. 

Pijuusm:a. 

THE   NARRATIVE   OF  REV.   LEMUEL   IIAYNES. 

THE  wonderful  occurrenie  tl  it  has  lately  been  exhibited  at 
IManchester,  in  relation  to  the  supposed  murder,  may  be  ranked 
among  those  rare  events  that  seldom,  if  ever  take  plaee.  The 
public  mind  has  been  uncommonly  agitated.  Reports  have  been 
circulated,  tending  to  ereafo  prejudices,  and  lead  astray.  That  many 
things  without  any  foundation  in  truth,  should  be  si)read  abroad 
in  a  matter  so  astonishing  and  interesting,  could  hardly  have  been 
expected.  The  writer  of  this  narrative  believes  that  there  are 
many  things  in  relation  to  the  event,  that  may  be  useful  and  en- 
tiMlaining,  and  calcukited  to  throw  some  light  upon  this  mysteri- 
ous sul'ject. 

.'\lr.  Uarna  Room  and  his  wife,  the  i)arcuts  of  Stephen  and  .Jesse 
Hooin,  are  advan<cd  in  age,  have  been  residents  of  Manchester 
for  about  40  years,  and  are  iiorsons  of  respectabilit> .  they  have 
three  sons  and  two  daughters;  they  all  have  families.  Sally 
I^corn  was  married  to  Rus.'^ell  Co'vin  eighteen  years  ago.  They 
have  children:  their  eldest  sons  n;uiie  is  I.,e\vis;  another  is  Rufus. 
Of  the  latter  his  father  was  very  fond,  and  used  often  to  carry  him 
from  i)lace  to  place  on  his  l)a(k.  Colviii  had  been  in  a  state  of 
UHMital  derangement  for  a  long  time,  by  which  he  was  incai)acitated 
to  attend  to  the  concerns  of  his  family,  who  were  dispersed 
among  the  connections.  C'olvin's  parents  formerly  resided  in  Man- 
cliester;  but  are  both  dead.  He  has  a  brother  supposed  to  live 
in  the  western  country.  He  has  a  sister  named  Clarissa,  who  is 
mentioned  in  Mr.  Chadwick's  letter.  The  sudden  departure  of 
Cdlvin,  which  was  seven  years  ago  the  7th  day  of  May  last,  excited 
some  in(|uiry  about  what  had  become  of  him;  but  as  he  had 
fre(|uently  absented,  (at  one  time  he  was  gone  nine  or  ten  months, 
antl  was  heard  of  at  Rhode-Island.)  it  was  exi)ected  he  would  re- 
turn as  usual.  There  were,  however,  some  surmises  that  possibly 
he  had  been  murdered.  Many  oljservations  wore  made  by  Stephen 
and  Jesse  Boorn  that  excited  jealousies  that  they  were  guilty. 

With  resi)ect  to  drcamiiig,  about  wliich  so  much  has  been  said 
iuid  iiubliyhed,  it  may  be  remarked,  tliat  there  has  been  much 
s::i;l  about  the  murder,  and  conjectures  where  it  was  committed; 
rnd  where  the  body  might  be  deposited.  Ry  this  the  mind  was 
prepared  to  receive  slniila'-  impressions  when  asleep;  and  there 
v.iis  nothing  miraculous  in  the  matter,  about  which  so  many  strange 
things  have  been  circulated.  The  dream  is  here  related  for  the 
sole  purpose  of  conecting  those   fabulous   reports,  of   A^hich  the  hu- 
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man  iiiliul  Is  too  siis(ci)(ilile. — A  Mr.  Boom*  dreaniod  that  Riiasol 
Colvia  caiuo  to  his  hod  side,  and  told  him  that  ho  had  hccn  iiiiii- 
dt'H'd,  and  he  nuist  follow  liini,  and  he  would  lead  him  to  the  siiot 
where  ho  was  burled:  this  was  repeated  three  times.  The  de- 
posit was  the  place  talked  of  previous  to  the  dream,  which  wa.s 
where  an  liouse  had  foinierly  stood,  under  whith  was  a  liole  about 
four  feet  square,  which  was  made  for  tho  purpose  of  burying  pota- 
toes and  now  filled  up.  This  pit  was  opened,  and  notliiny  discov- 
ered but  a  large  knife,  a  penknife,  and  a  button.  JMrs.  Colvin, 
anterior  to  their  being  presented  to  her  described  tliem,  accurate- 
ly, and  on  seeing  them  said  they  belonged  to  her  husbauu,  excci)t 
tlie  snicali  knife. 

An    imjiression    made    on    the    mind    by    previous    clnumslancc  s, 
may    dictate    a    dream,    which  is  commonly  tlie  case,  and    nothing 
ytrange,  should  it  have  influence  in  the  present  affair,   in  search iii'j 
after  truth;    but  that  any   decision  was  predicated   in   the   least   on 
such    nocturnal    fancies,    we    have    no    evidence.       They    were    not 
mentioned  on  occasions  of  enquiry,  before  court    or    jury.      Perhaps 
the  court  had  ne/er  heard  of  them.     It  Is  certainly  to  be  regretlcil 
that  such  seeds  of  delusion  should  bo  disseminated  among  mankind, 
and  that  truth  and  propriety  do    not    reieivo    more    attention    pre- 
vious to  such  publications.     Much  has  been    said    about    skulls    and 
bones   being   found    of    tho    human    kind.      I    think    we    are    without 
sufflcient   evidence   that  anything  of  this    nature    has    been    discov- 
ered.     A    circumstance    took    place    that    excited    much    attention. 
A  lad  walking  from   Mr.  Barna  Boorn's  at    a    small    distance    wilh 
his  dog,  a  hollow  stump  standing  near  the  path  engaged   the  notice 
of  the  Spaniel,  which  ran  to  the  place  and  back  again  several  times, 
lifting  up  his  feet  on  the  boy,  with  whining    notes,    as    though    to 
draw  the  attention  of  his  little  master  to  the  place;   which  had  tho 
effect.      A  cluster  of  bones  were  drawn  from  the  roots  of  the  stump 
by  the  dogs  paws.       Further    exumination    was    made,    and    In    tho 
cavity  of  the  stump  were  found    two    toe  nails,    to    appearance    be- 
longing to  a  human    foot;    others    were    discovered    In    a    crumbloil 
state,   which   to   appearance,   had   passed   through    Hie   fire.        It    was 
now  concluded  by  many,  that  some  fragments  of  the  body  of  Colvin 
were     found.         The     cluster    of    bones    were    brought    before     the 
court  of  inquiry.      They  were  examined  by  a  number  of  physicians, 
who   thought   them   to   be   human;    one    of   the    profession,    however, 
thought  otherwise.     A  Mr.   Salisbury,  about  four  years  ago  had   his 
leg  amputated,  which  was  buried  at  the  distance  of  four  or  five  miles. 
The     limb    was    dug    up,    and    by    comparing,    it    was    universally 
determined  that  the   bones    were    not    human.       However,    It    wap 
clear  that  the  nails  were  human,  and  so  api)eared  to  all  beholders. 
The  bones  were  In  a  degree  pulverised,  but  some  pieces  were  in   a 
tolerable   state   of   preservation.     Suspicions    were    excited    that    the 


*Vn<'le  to  the  aforesaid  Stephen  and  Jesse,  and  a  gentleman  of  re- 
spectability, whose  character  is  unimpeachable. 
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Iioily  was  burnt,  and  some  part  not  consiiniod,  cast  into  tlio  stunip 
!Hi(l  other  lioius  put  anions  Ihoni  for  dfii'iition.  Sonietlnie  alter 
the  dejiarture  of  Col  via,  a  barn  belonging  to  .Mr.  Liarna  lloorn  was 
lonsunied  by  lire  accidentally:  It  was  eonjei  tu'ed  that  the  body 
was  taken  up  and  co.iealcd  under  the  lloor  of  the  barn  and  uioaL- 
ly  consumed.  About  that  llnie  a  kig-heap  was  burnt  by  the  Duorns 
near  the  i)lace  wheie  the  body  was  su))i)oscd  to  be  deposited:  it 
was  tliounht  liy  some  that  it  was  conauiued  there. 

Some  Indeed  loolied  upon  the  manner  of  tho  discovery  as  a  kind 
of  prodigy;  otlicrs  with  more  propriety  that  there  was  nothing 
marvelous  In  the  affair;  that  the  dog  was  allured  to  llie  spot  l)y 
scent  or  game,  which  was  common  to  tlie  species.  The  attention 
of  iieople  was  greatly  e.vclted;  they  had  strong  pre|iosseHsions 
that  murder  had  been  eommilled;  by  which  some  were  prepared 
to  look  even  on  common  things  as  supernatural.  I5ut  still,  as  has 
before  been  observed,  none  of  these  things  wei'e  introduced  or  even 
mentioned  in  any  part  of  the  examination  or  trial.  The  strange 
disaiipearance  of  Colvin,  bis  not  JHing  heard  of,  together  with 
seme  things  tluit  took  place  on  the  day  he  was  missing,  could  not 
fail  to  create  strong  susiiicions  that  he  had  been  murdered.  Evl- 
(leiuo  was  adduced,  lluit  on  tlie  day  of  his  departure,  a  quarrel 
(onimeiiced  between  him  and  his  brethren,  which  led  to  believe 
he  had  fallen  a  victim.  lUit  after  all,  the  evidence  was  circum- 
stantial, though  the  genc-ial  evidence  was  that  the  i)risoner8  were 
Ruilly.  Some  thought  lliat  It  was  best  to  dismiss  Jesse  from  any 
further  examination,  whicdi  had  commenced  on  Tuesday  the  27th 
day  of  Ai)ril.  Me  was  however  still  kept  in  custody.  Search  was 
made  on  Tuesday,  Wednesday,  Thursday  and  F'riday,  for  the  body, 
during  which  time  those  discoveries  were  made  above  alluded 
to.  Jesse  was  on  the  eve  of  being  set  at  lil)erty,  but  on  Saturday, 
about  ten  o'clock,  he  with  a  trembling  voice  observed,  "tliat  the 
lirst  time  he  had  an  idea  his  brother  Stephen  had  murdered  Col- 
vin was  when  he  was  here  last  winter:  he  then  stated  that  he 
and  Knsscl  were  liociug  in  the  Glazier  lot,  that  there  was  a  (piarrel  be- 
tween them,  and  Colviu  attempted  to  run  away;  that  be  struck 
him  with  a  club  or  stone,  on  the  back  part  of  his  neck  or  head,  and 
had  fractured  his  skull  and  supposed  he  was  dead.  'le  observed 
tluit  bo  could  not  tell  what  had  become  ol!  the  body.  He  mention- 
ed many  places  where  peiliaps  it  might  be  found.  Search  was  ac- 
cordingly made,  but  to  no  purpose. 

Tho  authority  issued  a  warrant  to  apprehend  Stephen,  who,  about 
two  years  before  had  removed  to  Denmark,  Lewis  County, 
State  of  New-York,  lOS  miles.  Capt.  Truman  Hill,  grand  juryman 
for  tho  town  of  Mancdiester,  Esq.  Raymond  and  Mr.  R.  Anderson, 
set  out  for  Denmark,  and  arrived  there  In  three  days.  They  called 
on  Mr.  Eleazer  S.  Sylvt>sfer,  inn-keeper,  who  In  the  night,  to- 
gether with  a  Mr.  Orange  Clark,  aiul  Mr.  Hooper,  belonging  to 
the  town,  acroni!>anied  them  to  the  house  of  the  supposed  crimi- 
VoL.  XV— 5 
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nal.  Mr.  Clark  went  in  first,  and  began  Bomo  converaallon  about 
ttnipoial  concerns;  the  others  surrounded  the  liouse,  and  he  wua 
easily  taken.  The  suiprise  and  distress  of  Mrs.  Uoorn  on  this  oi- 
(aslon,  is  not  easily  descrlljed;  it  e.xclted  the  eoni|)a8slon  of  those 
who  had  come  to  take  away  her  husband,  and  they  made  her  some 
presents.  The  prisoner  was  put  in  Irons,  and  was  brought  to  Man- 
chester on  the  luth  day  of  May.  He  i)ereiiii)torlly  asserted  inno- 
cence, and  declared  he  knew  nothing  about  the  murder  of  his 
brother-in-law.  The  prisoners  were  keiit  apart  lor  a  time,  uinl 
assigned  to  separate  cells.  Nothing  maleri.il  transpired,  and  they 
were  afterwards  confined  In  one  room.  Steiihen  denied  the  evi- 
dence brought  against  him  by  .Jesse,  and  treated  him  with  severity. 
Doth  the  prisoners  were  reiieatedly  admonished  to  pay  the  strict- 
est regard  to  truth.  Many  days  were  taken  up  in  public  e\:iniina- 
tlons  of  the  reputed  criminals.  Evidence  was  brought  Torward 
which  was  much  against  them.  Lewis,  son  of  C^olvln,  testllled  tnal 
lie  saw  his  uncle  Stephen  knock  down  his  father,  was  frightened 
and  ran  home.  This  witness  Is  before  the  public. — .Jesse  Uoorn, 
after  an  Interview  with  his  Drotiioi-,  denied  that  Steiiheu  ever  told 
him  that  he  killed  Colvln,  and  that  what  he  had  reported  about 
him  was  false.  Evidence  appeared  so  strong  against  the  prisoners, 
that  they  were  bound  over  to  await  their  trial  at  the  sitting  of  the 
Supieme  Court,  to  be  liolden  at  Manchester,  the  third  Tuesday  of 
Sei)tember. 

During  the  interval,  the  writer  frequently  visited  them  in  his  of- 
ficial cai)aclty:  but  did  not  discover  any  synii)toms  of  compunc- 
tion; but  they  persisted  in  declaring  their  innocence,  with  appeals 
to  Heaven.  Stephen,  in  partlfular,  at  times,  appeared  absorbed 
in  passion  and  impatience.  One  day  I  introduced  the  e.\ami>le 
of  Christ  under  sufferings,  as  a  pattern  worthy  of  his  imitation;  ho 
exclaimed,  "I  am  as  innocent  as  Jesus  Christ!"  for  which  ex- 
travagant expreslon  I  re])roved  him:  he  rei)Iied,  "I  don't  mean 
that  I  am  guiltless  as  he  was,  I  know  I  am  a  great  sinner;  but  I  am 
as  Innocent  of  killing  Colvln  as  he  v.as."  The  Court  sat  In  Sf'p- 
tember;  a  judicious  and  impressive  charge  was  given  to  the  grand 
jury,  by  his  Honor  Judge  Doollttle,  and  a  bill  of  indictment  was 
presented  against  Stephen  and  Jesse  Doom:  but  as  it  was  not  a 
full  court,  the  trial  could  not  commence,  according  to  a  late  act  of 
the  Legislature  of  this  State. 

The  Court  was  accordingly  adjourned  to  the  2Gth  of  October, 
1819.  It  was  with  much  difficulty  that  a  jury  was  obtained; 
but  few  could  be  found  who  had  not  expressed  their  opinion 
against  the  prisoners.  The  Hon.  Judge  Skinner,  and  Mr.  L. 
Sergeant  were  counsel  for  the  prisoners.  Mr.  C.  Sheldon, 
late  States  Attorney,  was  employed  in  behalf  of  the  State.  The 
counsel  on  both  sides  discovered  much  zeal  and  ability.  The 
trial  commenced  on  Tuesday  the  27th  day  of  October,  and  con- 
tinued until  Saturday  night  following. 

An    indictment    was    presented,     containing    a    charge     against 
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Stci'lii'ii  and  Jesso  Hoorn,  for  the  nnirdcr  of  Riissel  Colvlii, 
to  \vhl<li  tlioy  pled  Nor  (iiii/ry.  Tho  occasion  excited  uncoinnion 
iitfeiitlon.  Six  linndred  i)e<)|)le  nitondod  each  day,  durliiK  tlie  trial. 
.Mucli  evldeiico  was  introduced  whicli  was  rejected  by  tlie  Court,  as 
i)cinK  irrelevant.  The  case  was  given  to  tlio  Jury,  after  n  sliort, 
jiidiclous  and  inipreslve  diarge  by  iiis  Jlonor  Judge  Doolittle,  whicli 
was  followed  by  a  lenKthy,  and  npproprln*'^  one,  liy  the  Hon.  .Tud"(! 
Cliase,  The  jury  retired,  and  within  abut  our^  hour  returned;  and 
In  compllanco  with  a  reiiuest  of  Mr.  •, .inner,  they  were  severally 
eiHiulrerl  of  whether  they  had  agreed  ui)on  ,i  verdict,  and  each  agreed 
(hat  they  had  found  both  of  the  i)risoners  guilty  of  the  murder 
charged  against  them.  The  verdict  was  then  publicly  read  by  the 
clerk.  After  a  short  recess,  his  Honor  .Judge  Chase,  with  the  most 
tender  and  synipathetle  emotion,  which  he  was  unable  to  8ui)pre,ss, 
pronounced  the  awful  sentence,  "that  the  criminals  be  remanded  back 
to  iirison,  and  that  on  the  2Stli  day  of  January  next,  between  the  hours 
of  ten  and  two  o'clock,  they  be  hanged  by  the  neck  until  each  of  them 
be  dead!  and  may  the  Lord  have  mercy  on  their  souls." 

None  can  express  the  confusion  and  anguish  into  which  the  prison- 
ers were  cast  on  hearing  their  doom.  They  reciuested  by  their  council, 
liberty  to  speak,  which  was  granted.  In  sighs  and  broken  accents, 
tliey  asserted  their  iniiocen<e.  The  convulsion  of  nature  attending 
"tephen  at  last,  was  so  great  as  to  render  him  unable  to  walk;  but 
was  8U|>ported  by  others,  and  carried  to  prison.  Tho  coni|)assion  of 
some  was  excited,  especially  towards  Jesse,  which  inclined  them  im 
mediately  to  send  a  petition  to  the  legislature,  then  sitting  at 
Montitelier,  praying  that  tho  punishment  of  the  criminals  might  be 
(omniuted  for  that  of  imi)risonnient  for  life.  Hut  few,  however, 
signed  the  petition  In  favor  of  Stephen.  The  assembly  B))cnt  several 
(lays  on  the  subject,  and  finally  granted  the  recpiest  of  Jesse,  yeas 
104,  nays  31.  The  reciuest  of  Stephen  was  negatived  in  tho  house, 
yeas  42,  nays  07.  The  decision  of  the  Assembly  was  broughl  to  Man- 
chester by  His  Excellency  Cov.  Calusha,  and  immediately  communi- 
cated to  tho  |)ri8oners.  Jesse  received  the  news  with  peculiar  satis- 
factlou;  while  Stephen  was  greatly  depressed,  being  wholly  left  with- 
out hope.  Jesse  lamented  that  his  brother  could  not  share  in  the  same 
(•onM)ar{vtive  blessing  with  blm,  and  that  they  could  not  lie  fellow- 
jirlsoners  together.  Little  did  these  brothers  think  that  the  fate  of 
Ste|)hcn  would  terminate  more  favorable  than  that  of  Jesse,  and  be 
the  cause  of  a  more  speedy  deliverance.  'Tls  often  the  case,  that  the 
darkest  dispensations  of  divine  i)rovidence  are  presages  of  the  rising 
morning.  This  should  teach  us  always  to  trust  In  the  Lord,  and  con- 
sider that  although  clouds  and  darkness  are  round  about  him,  yet 
justice  and  judgment  are  the  habitation  of  his  throne. 

On  the  29th  day  of  October,  Jesse  took  a  final  farewell  of  his 
brother,  of  his  friends,  and  family  at  Manchester,  and  was  carried 
to  the  State-prison  at  Windsor,  expecting  to  spend  the  remainder  of 
his  life  there.  None  can  express  the  melancholly  situation  of 
Stephen,  the  poor  prisoner:  separated  from  wife  and  children,  parents 
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iind  fili'iiils,  iindor  Bontrnro  of  dontli,  wltlioiit  hope.  I  vlsltod  him 
t'iii|iicii(ly  witli  syiiiiiiilliy  and  Kiicf,  ami  ciidcuvorcd  to  turn  hla  mind 
on  the  thlnG;8  of  another  world;  telling  hini  that  us  nil  hunmn  nieana 
failed,  he  nniHt  look  to  (lod  as  the  only  way  of  dellverancp.  I  ad- 
yJHed  hlni  to  read  the  holy  scripliires.  to  which  he  conaentod,  If  ho 
eould  be  allowed  a  ( audio,  ns  his  cell  was  dark;  this  request  was 
Kranled;  and  I  often  I'onnd  hlni  reading,  lie  was  at  tinu's  ealni;  and 
HKain  in)pallent.  The  Interview  I  had  witli  hlni  a  f(  w  days  bel'oio 
the  nows  eanie  that  It  was  likely  that  Colvin  was  alivo,  was  very 
affe<tinK-  He  says  to  nie,  ".Mr.  llaynes,  I  see  no  way  hut  I  must  die; 
every  Uilnn  works  against  me;  hut  T  uni  an  innocent  man:  this  you 
will  know  after  I  am  dead."  He  hurst  into  a  flood  of  tears,  and  said, 
"What  will  lic(  onie  of  my  poor  wife  and  children;  they  are  in  needy 
elrcumstancts,  and  I  love  tliem  hetter  tlian  life  itself."  I  told  him 
(lOd  would  take  eare  of  them.  He  replied,  "I  don't  want  to  die.  I 
wish  they  would  let  me  live  even  in  this  situation,  .'fouK'  lonjrei-: 
perhaps  sonu'thinf;  will  take  place  that  will  lonvhKo  jieoiilc  that  ! 
am  innocent."  I  was  ahout  to  leave  tne  prison,  when  he  said  "Will 
you  i)ray  with  me?"  He  arose  with  his  heavy  chains  on  his  hands 
and  legs,  heliiK  also  chained  down  to  the  floor,  and  stood  on  his  feet 
during  prayer,  with  deep  and  hitter  slghin.s^s.  ♦A  Mr.  Talier  Chad- 
wick,  of  Shrews!)ury,  Monmouth  County,  Xew-.Tersey,  hrother-in-l.iw 
of  Mr.  Wni.  I'olhamus,  in  Dover,  N.  .1.,  where  Colvin  had  lived  ever 
since  April,  1813,  seeing  the  account  of  the  trial  of  the  Boorns  at 
Manchester,  ho  wrote  the  letter  that  has  heen  so  often  published. 
When  the  letter  came  to  town,  every  one  was  struck  with  consterna- 
tion. A  few  partly  believed;  but  the  main  doubted.  "It  cannot  l)e 
that  Colvin  is  alive,"  was  the  general  cry.  Mr.  Chadwick's  letter 
was  carried  to  the  i)risoner,  and  read  to  Stephen;  the  news  was  so 
overwhelming  that,  to  use  his  own  language,  nature  could  scarcely 
sustain  the  shock;  but  as  there  was  some  doubt  as  to  the  truth  of  the 
report,  It  ccndcd  to  prevent  an  immediate  dissolution.  He  observed 
to  me,  "that,  he  believed  that  had  Colvin  then  made  his  a|)pcarance, 
it  would  have  caused  immediate  death.  Even  now,  a  faintness  was 
created  that  was  painful  to  endure."  Soon  a  letter  was  sent  to  Man- 
chester, Infoi-ming  that  there  was  a  probability  that  the  man  sup- 
posed to  be  nmrdored,  was  yet  alive,  and  tliat  Mr.  Whelpley,  of  New- 
York,  formerly  of  Manchester,  and  who  was  intimately  acquainted 
with  Colvin,  had  actually  gone  to  New-.Iersey  in  quest  of  him.  Thus 
there  was  increasing  evidence  in  confirmation  of  the  letter.  As  soon 
as  Mr.  Whelply  had  retui'ued  to  New-York,  he  Immediately  wrote, 
"that  he  had  Colvin  with  him."  A  Mr.  Rempton,  a  former  acquaint- 
ance of  Russel's,  wrote  to  his  friend  here,  "that  while  writing,  Russel 
Colvin  is  before  me."  A  New  York  paper  announced  his  arrival 
also,  and  thai  he  would  si^un  set  out  for  Vermont.  Notwithstanding 
all  this,  many  gavt  no  credit  to  the  report,  but  considered  it  a  mere 


*Mr.   Cliadtcick  and  Mr.  Polhamus,   live   distant  from  each   other 
about  Jfi  miles. 
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(lorcptlon,  I.nrRo  liptn  weio  iiiarlo,  On  tlio  22(1  of  nproni'ior,  Colvin 
;irilvo(l  in  the  Hlanc  wllli  .Mr.  Wliclply  iit  llfiiiilnglon.  Tlic  County 
Court  beiuK  then  in  BcaHlon.  nil  wcri!  (llicd  witli  asloniHlinimt  and 
siii'iiridP.  'I'lio  Comt  huhikikIiiI  IjusImiks  for  Bonie  Iiouib,  (o  na/.o  upon 
ono  who  in  n  ai'iise  liail  ijoen  dead,  and  ia  alivo  aKiiin.  .Many  wlio 
forniPrly  linew  iilm,  now  gaw  that  tlioro  could  he  no  diMC|itlon: 
Uussol  could  call  many  ol'  tlicin  tiy  name.  Toward  evening,  !lio  samo 
(lay,  lie  came  to  Manclicslcr;  notice  liciuK  Riven  tliat  lie  was  near  at 
liand,  n  cry  was  heard,  "Colviii  has  cotiic!"  Tlic  stage  was  driven 
Bwiflly,  and  a  slKUiil  extended:  it  was  all  bustler  and  "onruHien.  The 
stage  stopped  at  Capt.  I!la(:;'8  Inn.  'i'lie  vilhiKO  was  all  alive;  nil 
were  runnluK  to  ohiain  sight  of  the  man,  who  lliey  had  no  douht  was 
(lead,  and  had  come  as  a  Uind  of  Saviour  to  one  wlio  was  devoted  to 
tlie  gibljet.  Some,  like  Tlmmas,  in  another  ase,  would  not  believe 
witliout  tangible  evidence.  I'eo|)le  gathered  around  him  with  such 
eagerness,  as  to  reiuier  it  lmiiosaiM'>  to  |iress  through  tlie  crowd,  or 
ol)talu  a  slglit  of  liim.  Ahnost  all  his  old  ac(piain(ance  he  could 
recognize,  and  call  them  by  name.  Several  guns  were  discharged  for 
joy;  people  ran  to  dil'lerent  jiarts  of  the  town  to  give  notice.  The 
prison  door  was  unbolted,  the  news  proclaimed  to  Stephen,  that  Col- 
vin  had  come!  The  welcome  r(veption  given  it  by  the  joyful 
prisoner,  ni'ed  not  be  mentioned.  The  chains  on  his  arms  were  taken 
off,  while  those  on  his  legs  remained:  l)elng  impatient  of  an  inter- 
view with  him  who  had  (ome  to  bring  salvation,  they  met.  Col  vin 
gazed  upon  the  chains  and  asked,  "What  is  that  for?"  Stephen 
answers,  "liecause  Iliey  say  I  murdered  you."  Russel  replied,  "You 
never  hurt  me."  His  wile  and  friends  and  |iropIe  from  every  iiart 
of  tlie  town  were  colle(  ted — ^.ioy  and  gladness  sat  on  evei'y  counte- 
nance. Many  shouts  of  r(^joi<  ing  were  heard,  together  with  the  dis- 
charge of  cannon.  The  news  naving  been  spread,  that  Colvin  had 
come  to  Manchester,  the  next  day  there  was  a  large  collection 
from  the  neighliming  towns,  who  met  to  behold  the  returned  exile,  and 
to  express  their  high  satisfaction  on  the  occasion.  I  think  I  can  say, 
that  I  scarcely  ever  saw  moic  exultation  and  tender  sympathy,  on 
any  occasion.  Not  less  than  fifty  cannon  were  discharged,  and  at  a 
seasonable  hour  they  returned  to  their  places  of  abode.  Mrs.  Col- 
vin came  to  see  lier  liusl)and,  but  lie  took  l)ut  little  notice  of  her, 
intimating  that  she  did  not  belong  to  him.  Some  of  his  children  came 
to  see  him,  of  whom  he  ai)peared  somewhat  fond.  He  wondered  how 
they  came  here,  as  he  said  "he  left  them  in  New  .Jersey,  and  must 
take  them  back.  He  fancies  that  he  is  the  owner  of  the  farm  be- 
longing to  Mr.  I'olliaimis,  in  Dover;  talks  much  about  his  property 
there.  It  is  observed  by  those  who  formerly  knew  bim,  that  his  men- 
tal derangement  is  much  greater  than  it  was  when  he  left  Manches- 
ter. Many  things  that  look  idace  y(>ars  a;;o  he  can  recollect  with  ac- 
curacy, and  d(>s.  i  Uies  with  a  degree  of  i)roi)riety.  He  discovers  a 
placid  and  harmless  disposition.  The  family  where  he  resided  in  New- 
.Tersey  are  fond  of  him,  wish  him  to  return,  and  sijcnd  his  days  with 
them,  of  which  he  seenib  very  desirous:   accordingly,  on  the  2Uth  of 
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I)o((iiil)rr  lio  sot  out  from  iManchostor,  with  Mr.  Wholply,  for  Now- 
York,  who  cnfraKi'd  to  coiiviy  liini  from  tliciue  to  liis  forinor  hal)iia- 
lion,  111  Now-.k-rsey:  having;  recclvod  rrmiinciation  from  this  town 
lor  that  1)111  iicsc.  TIkmc  it  is  proLahli-  Colviii  will  end  liis  days. 
SIo|i1h'ii  is  not  in  a  slato  of  (•onlinciiu'iil,  hiit  Uvea  wiih  liiH  family. 
.icKsc  is  still  in  Slate's  inisoii,  lias  heard  the  iiows,  and  has  wrolo  to 
his  attorney  to  use  means  for  liis  reiea.w.  It  is  prolmlilc  tliat  the 
lionourahle  court  will  provide  some  way  l)y  wlii<h  tliey  may  ohiai'i 
a  legal  disii.ission  at  their  session,  wliidi  is  at  ItenninKton  on  tlio  :!(! 
Tuesday  of  January  Inst. 

^he.  writer  would  observe,  that  puhlishinp;  the  ahove  narrative,  was 
tYiK  effect  of  friendly  importunity.  It  may  he  expetled  tliat  impu- 
tations of  an  unwarranted  nature,  on  tlie  town  of  .Mandiester.  and 
on  the  civil  authority  of  Vermont,  will  he  made;  hut  I  am  fully  of  the 
opinion,  was  the  matter  well  understood,  that  the  judi(  ions  and  can- 
did would  he  satisfied. 

It  must  he  acKnowledRed,  that  it  is  one  of  the  most  mysterious 
events  recorded  in  the  annals  of  time.  Tliere  are  cinuiiisiances  at- 
tending it  which  are  slill  inveloped  in  ohscurity,  that  liunian  sagai-- 
ity  (aiinot  explore.  —Has  there  murder  been  committed  at  Manches- 
ter? is  a  (piestion  often  sugijcsted  hy  iieople  abroad.  We  an-  ready 
to  answer,  that  evidence,  to  prove  such  an  event,  does  not  njipear. 
One  thing  we  are  sure  of,  that  Hussel  ("olvin  has  not  been  murdered; 
and  that  the   i>risoner3  coiuh  iiiiicd  are,  and  ought    to  be  exonorated. 

LiO.MllOI.  IIAYNKS. 

.^lalu■h(slc)■,  17.,  1S20. 


Aimrnov. — About  four  years  after  Colvin  was  missing,  some  dill- 
drcn  of  Mr.  .loliiison's  near  the  idace  where  it  was  supposed  Ihiit  the 
murder  had  been  < cmiiiilted.  fcuind  a  hat;  lliey  carried  it  home:  all 
agreed  that  it  was  Colvin's  hat:  it  was  in  siicp  an  injured  state  that 
it  was  imiled  in  pieces  iiiid  thrown  a^^ay  -Colvin  was  nn.villing  to 
return  to  Vermont  witli  Mr.  Wlielply,  who  was  otillged  to  liavo  re- 
course to  Btratejrcm.  A  young  wciniaii  of  Itussel's  acrpiaintance 
jigreed  to  accompany  liini,  pictcnding  that  they  oniy  designed  a  visit 
to  .\'ew-Yoi!<.  Whili'  there  she  was  mis-sing.  whi(li  ex<ite(l  some  un- 
easiness in  tli(>  mind  of  the  reluming  exile.  While  staying  a  fi'W 
days  at  New-York,  to  prevent  his  lelurning,  .Mr.  Wlielply  told  him 
there  wire  Ilritish  men  of  war  biying  in  the  harbor,  and  nnle.-is  he 
kept  williin  doors  he  would  be  kidnaped.  This  had  the  desired  ef- 
fect. Colvin  when  hi'  set  out  foi'  .Manchest<'r.  (uiHliided  that  he  was 
on  his  way  honi(>  to  New-.lersey,  and  never  jieiceived  the  deception 
until  he  c;ime  to  Hennington,  and  saw  many  people  with  whom  he 
had  formerly  been  aciuaiated,  and  he  was  filled  widi  surprise. 

TIIK  ACCOCNT  AS  GIVEN  BY  S.   PI'TNAM  WALOO. 

Tni;  mural  sense  of  (lie  people  of  our  Ui'publie.  is  not  perhaps 
evinced  more  clearly  by  any  fact,  than  the  universal   horror  that  la 
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felt  nt  tlio  atio(1(HnR  of  Imnian  blood.  In  nin^ny  portions  of  the 
nltl  iroilil,  viohMjt  deaths  i)roduce  little  more  emotion,  than  those 
wliiiii  aro  octasiuned  by  the  ordinary  laws  of  nature.  The  victims  of 
the  lii;;iiwa.vinan,  and  the  midnight  assassin,  are  silently  entombed, 
and  the  murderer  is  either  feebly  pursued  or  suffered  to  escape  with- 
(lut  an  attenijjt  to  briuR  him  to  iiunishmcnt. 

I  low  different  is  the  case  in  our  own  beloved  country!  No  sooner  Is 
it  known  that  human  blood  has  been  shed,  and  like  the  blood  of  Abel 
"tiifs  from  the  nioiiiul,"  than  the  whole  poi)ulation  Is  in  a  commo- 
tioy.  A  voluntary  "hue  and  cry"  is  raised — every  nook  and  corner 
of  the  country  is  smured;  and  the  blood-stained  murderer  may  al- 
most as  well  cacape  from  the  ri.u;lit(>ous  vcuReance  of  heaven,  as  from 
the  punislinieiil    indicted  l)y  human  tribunals. 

Wherever  the  blond  of  man  stains  the  ground,  the  people  inhabit- 
ing tliat  poi-tion  of  our  <ountry,  seem  to  consider  themselves  as  im- 
pljrated  in  the  guilt,  until  the  murderer  is  discovered  and  brought  to 
punishment.  The  iicople  of  Dcdluim  S(arcely  rested  until  Fairbanks, 
llie  murderer  of  .Miss  Fairs,  was  brought  to  condign  punishment. 
Tlie  peoi)le  of  Wilbraham  and  tlie  adjoining  co'.intry,  hardly  gave 
"sleep  to  their  eyes,  or  sbimber  to  their  eye-lids,"  until  Halligan  and 
Ihnilii  attoncvi  for  tlie  murder  of  T/i/on  ui)on  the  gallows.  A  long  cat- 
alogue of  instances  might  be  mentioned  to  evince  the  general  i)reva- 
lencc  of  this  sentiment.  It  is  a  sentiment  that  does  honor  to  human 
nature — a  sentiment  that  peculiarly  marks  the  character  of  our 
countrymen. 

Hut  the  "vnrnii)tion  of  the  heat  things  heeome  the  worst."  While 
wo  ac(iuirsce  with  solemn  salisfnclion  in  th'>  punishment  of  those 
whose  f/iiilt  is  rendered  induhitattle,  we  thrill,  with  incxpresbible  hor- 
ror, at  the  idea  that  an  iniioeent  hunuvn  being  should  be  launched  Into 
eternity  by  the  judgnu'Ut  of  an  human  tribunal.  Humanity  is 
Rt;unp("d  in  indelible  chiiiacters  upon  the  r.AWs  of  our  country;  and 
although  the  severest  of  them  vuist  be  executed,  it  should  never  be 
forgotten   that— "mercy   tinipers  .iustice." 

The  errtaiuli/  of  giiilt  should  be  rendered  as  clear  as  the  certainty 
of  punishment;  and  as  long  as  a  doiiht  remains  of  the  guilt  of  a  man 
upon  trial  for  his  life,  that  iloiiht,  according  to  the  humane  principles 
of  our  law,  amounts  to  acquittal. — One  of  the  most  profound  sages  of 
.lurisprudence  who  ever  honored  the  bench  of  .Justice,  or  graced  its 
pure  ermine,  promulgated  a  jKisition  which  ought  to  be  engraved  in 
letters  of  gold  in  every  hall  of  .T\i3tice— "Ir  is  niTTi-R  tuat  tkn  guil- 
■IV  mi;n  siioiM)  i:s(  aim;,  tiiax  that  om:  innock.vt  man  should  suiter 
iii:ai  II." 

The  recent  conviction  of  Sti.I'iikn  and  .Ikssi:  rSooux  for  the  murder 
of  Ui  ssii.i.  CoiAiN,  more  than  seren  years  since,  has  produ  _ed  a  sen- 
sal  ion  through  the  whole  extent  of  our  vast  country.  The  whole 
transactions  connected  with  this  event,  are  so  completely  involved  in 
mystery,  that  a  full  development  of  them  is  hardly  to  be  expected.  As 
soon  as  it  w.is  sui)posed  that  somebody  had  been  murdered  at    Maa- 
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Chester,  the  people  of  thfit  virinity  absolutely  seemed  to  be  driven  In- 
to a  state  of  infatuation.  The  history  of  uitchcraft  itself  scarcely 
can  furnish  a  parallel;  and  a  more  mclancholly  delusion  seemed 
never  to  have  taken  possession  of  the  human  mind.  Else  why  should 
so  many  people  be  deceived  in  the  very  fact  whether  human  bones 
wore  found  or  not?  The  ghost  of  Colvin  seemed  to  have  had,  if  pos- 
sible, a  more  serious  effect  upon  the  minds  of  the  peoiWe,  than  that 
of  the  King  of  Denmark  upon  Hamlet.  He  maintained  "method  in 
his  7)ta(l)icss,"  and  resorted  to  measures  far  different  from  chains, 
dungeons,  threats  and  denunciations,  to  discover  the  murderer  of  ^is 
fatiier.  Far  be  it  from  the  intention  of  the  writer,  in  the  remotest 
degree,  to  impeach  the  judgment  of  the  highly  respectable  court,  by 
whom  the  unhappy  Boorns  were  sentenced  to  death.  Equally  far  be 
it  from  his  intention,  in  the  least  to  affect  the  respectable  jury  upon 
whose  verdict  the  awful  sentence  of  death  was  pronounced.  The  evi- 
dence presented  to  them  rendered  the  guilt  of  the  prisoners  too  clear 
for  any  other  result.  But  the  manuer  in  wliich  the  evidence  was  ob- 
tained, was  so  extraordinary — so  unprecedented,  that  it  becomes  a 
subject  of  animadversion. 

The  Boorns  and  Colvin  were  in  the  humblest  circumstances.  Their 
families  v.ere  to  be  supi)orted  by  hard  labour.  They  were  men,  evi- 
dently of  veiy  ordinary  capacities,  and  had  but  little  of  that  sensi- 
bility which  results  from  education,  and  retlned  society.  The  family 
of  Colvin  was  increasing  as  his  means  of  Euslaiuing  thorn  were  di- 
minishing. Occasionally  he  was  affected  by  the  greatest  calamity 
which  can  befall  an  human  being — mental  derangement.  Although 
a  brother  in  law  to  the  Booins,  he  hung  like  a  dead  weight  ui)on  them 
and  their  father.  Those  kind  of  bickerings,  altercations  and  strifes 
which  almost  invariably  take  place  in  low  life  and  wliich  are  in- 
creased by  the  prospect  of  want,  were  frequent  amongst  them.  The 
miserable  Colvin,  with  a  shattered  intellect,  lied  from  a  scene  which 
tortured  his  imagination  and  increased  the  malady  of  his  mind.  Years 
rolled  away,  and  Colvin  "icns  not."  The  remembrance  of  the  unkind 
treatment  which  had  been  bestowed  u|)on  him  by  the  Boorns,  undoubt- 
edly disturbed  their  traiuiuility,  and  drew  from  them  occasional  ex- 
l)ressions  of  compunction.  Tlicse  expressions  were  remembered  by 
the  neighbours,  who  undoubtedly  icondcicd  what  had  become  of  ixxir 
Russell  Colvin. 

This  subject  occupied  the  attention  of  almost  every  mind  in  the 
neighbourhood.  It  seems  as  if  the  age  of  ghosts  and  hobgoblins  had 
revived;  and  that  every  house  was  haunted  by  the  ghost  of  Colvin. 
At  length  the  murdered  Colvin  actually  appeared  to  a  connection  of 
the  Boorns,  and  declared  that  he  had  been  murdered  by  the  Boorns, 
and  pointed  out  the  place  where  he  ivas  buried.  I'pon  this  miracu- 
lous revelation,  all  the  human  passions  were  called  into  oi)oration. — 
An  old  deserted  potatoe-hole  was  explored,  and  bones  were  found 
amongst  its  rubbish!  "The  north  gave  up  and  Hie  South  kept  not 
back!"     Every  body  rushed  forth  to  beliold    the    bones    of    Colvinl 
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The  valleys  poured  forth  groups  of  wondering  men  and  women,  not  a 
few;  the  mountaineers  descended  from  the  rugged  sides  of  the  moun- 
tiiin  to  gaze,  with  trembling  awe  and  quivering  solicitude  upon— ^7ic 
hoics  Of  Colvin!  Timid  females,  and  men  who  think  and  act  like 
timid  females,  undoubtedly  from  the  effects  of  disturbed  imagination, 
siiw  the  ghost  of  Colvin  flitting  across  the  declivities  of  the  mountain, 
or  walking  with  solemn  step  around  the  fields.  All.  all  was  con- 
slcrniition!     Every   mouth   was   ready   to   exclaim,   murder!   murder! 

The  previous  quarrels  of  Stephen  and  .Icsse  Hoorn  with  the  mur- 
dered Colvin — their  accidental  expressions  in  regard  to  him,  and 
most  especially  a  declaration  to  Hall,  (as  they  called  Mrs.  Colvin) 
that  she  might  "sivear  a  child,"  with  which  she  was  pregnant,  be- 
cause  Colvin  was  dead,  all  conspired  to  fix  suspicion  upon  the  un- 
fortunate Stephen  and  Jesse.  The  unsuspicious  Boorns  were  pursu- 
ing tlicir  humble  callings  in  life — the  one  in  the  State  of  New-York, 
the  of'..jr  in  Vermont,  two  hundred  miles  apart.  Suddenly  the  power- 
ful and  resistless  arm  of  vindictive  justice  was  raised  over  their  de- 
voted heads. 

They  were  loaded  with  irons — immured  in  a  dungeon — and  were 
deprived  even  of  the  miserable  consolation  of  communing  with  each 
other  in  their  calamities — for  they  were  chained  in  separate  cells. 
VjWii  innocence  could  hardly  sustain  the  mind  under  such  an  accu- 
mulation of  woes.  At  first,  they  persisted  in  doi-laring  their  total 
i.i;norance  of  the  crime  alleged  against  them,  and  affirming  their  in- 
nocence. But  their  minds,  naturally  feeble,  and  rendered  distracted 
at  the  prospect  of  death,  began  to  waver.  They  found  an  uncon- 
rpierable  prejudice  against  them  in  the  minds  of  the  i)eople;  and  they 
scarcely  heard  an  human  voice  but  what  uttered  forth  the  language 
of  crimination.  But  there  was  no  evidence  of  their  guilt — and  had 
they  not  l)eeu  alarmed  by  denunciations,  or  allured  by  false  hopes, 
they  never  could  have  been  brought  to  make  the  most  extraordinary 
('0X1'"'ESSI0NS,  which  stand  recorded  in  the  melancholy  records  of 
criminal  law.  Ujion  these  confessions  they  were  condemned  to  die, 
and  Stephen  Boorn  at  this  time,  (.January  2Sth)  would  have  been 
suspended  between  the  heavens  and  the  earth,  and  his  agonized 
brother  clanking  liis  chains  in  a  dun.:z:eon,  had  they  not  been  res- 
cued by  the  appearance  of  the  mvino  Coi.vix.  That  the  public  mind 
should,  if  possible  be  satisfied  as  (o  the  guilt  of  an  human  being  who 
suffers  death,  the  practice  of  endeavoring  to  obtain  a  confession  of 
the  criminal  AFTER  he  is  (ondemned,  is  excusable;  but  by  exciting 
fears  or  raising  linijos  in  the  minds  of  a  m:in  BEFORE  he  is  tried, 
and  thereby  obtaining  com  i  ssions  against  liimself  is  making  him 
his  own  execiitioner— is  making  him  iki.o  i>i;  si:. 

This  subject  might  bo  extended  much  farther;  but  it  may  already 
have  been  extended  too  far.  But  the  writer  most  unequivocally 
avers  that  he  is  far  from  wishing  to  impli<ate  any  human  being  en- 
gaged in  this  melancholy  transaction— It  is  priiieiplc  for  which  lie 
contends,  witliout  the  remotest  wish  to  affect,  or  injure  any  man. 
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An  examination  of  all  the  principal  facts  yet  disclosed  has  In- 
duced the  writer  to  reniarlc,  jjerhaps  wilh  more  freedom  than  cau- 
tion, upon  the  measures  resorted  to,  to  obtain  com'kh.sio.ns  from  the 
Boorrs'  of  their  own  guilt.  To  prove  their  accuracy  the  following 
extrn  ts  of  a  letter  from  one  of  the  examining  magistrates,  Is  here 
Introduced. 

"Much  was  said  to  Jesse,  to  get  the  facts  from  him:  he  was  told 
that  if  he  should  confess  the  facts,  it  would  probably  he  the  means 
of  clearing  him.  Jesse  at  length  confessed  that  Stephen  told  him, 
that  he  (Stephen)  gave  liussel  a  blow,  and  laid  him  aside,  where  no 
one  would  find  him.  Vpon  this  tee  sent  for  Stephen,  icho  was  brought 
here.  Jesse  tioto  said  that  his  former  confession  teas  not  true:  but 
nothing  could  now  convince  the  people  that  Colvin  was  not  mur- 
dered." 

"During  their  commitment,  much  exertion  was  made  to  get  a 
confession  from  them.  Stephen  tvrote  a  statement  of  tvhat  he  said 
were  facts;  in  xohich  he  acknowledged  he  killed  Colvin,  deposited 
him  in  the  plciee  where  the  knife  and  button  tcere  found,  and  that 
he  took  the  bones  from  that  place  and  put  them  under  his  father's 
barn,  which  was  soon  after  burnt,  and  the  body  principally  con- 
sumed." 

"It  appeared  in  evidence,  that  several  had  promised  to  sign  for 
their  pardon,  if  they  would  confess;  at  the  same  'imc  telling  them 
that  there  was  no  doubt  they  ivould  be  convicted  upon  the  testimony 
that  teas  then  against  them." 

"A  person  in  jail  icith  them  for  perjury,  testified  to  a  full  confes- 
sion of  the  murder,  made  to  him  by  Stephen  and  Jesse;  and  it  iras  .90 
artfully  framed,  so  corroborated  by  other  facts,  that  it  had  great 
weight  tcith  the  court  and  jury,  though  it  appears  now  to  have  been 
wholly  false.  Hut  he  has  his  end  answered;  he  has  got  bail  by  the 
means,  and  gone  off." 


k 


The  reader  ought  to  be  apprised  that  the  following  "Brief 
Sketch,"  is  not  offered  as  a  "ReiJorf  of  tl;e  Trial  of  Steidien  and 
Jesse  Boorn,  for  the  murder  of  Uussdl  Colvin — it  is  merely  a  sum- 
mary of  the  multifarious  mass  of  evidence  exhibited  upon  that  sin- 
gular prosecution;  and  is  designed  to  corrobborate  the  facts  stated 
in  the  Narrative  and  S<Mnion  of  the  Rov.  .Mis.  il.\v.\i:s.  and  the  |)ie- 
ceding  remarks  of  the  writer.  As  they  are  published  together,  it  is 
hoped,  and  it  is  believed  that  the  reader  will  find  in  this  publication 
a  candid,  dispassionate  and  authentic  view  of  this  unprecedented 
transaction.  It  is  said  that  a  iu!l  Report  of  this  trial  is  about  to  bo 
publisher  under  the  sanction  of  the  Supreme  Court  of  Vermont.  It 
will  become  a  leading  case  Ijclore  the  Courts  and  Juries  of  our 
country.  The  termination  of  it  may  be  produ'  tivo  of  a  double  effei  t 
— It  may  be  productive  of  good,  so  far  as  it  may  restrain  those  who 
sit  In  judgment  upon  the  lives  of  Iheir  fellow-men,  from  pronounc- 
ing the  awful  sentence  of  death,  until  guilt  is  rendered  indubitable — 
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if  may  produce  evil,  as  It  may  prevent  the  infliction  of  punishment 
V.  ii'-re  there  ought  to  be  no  doubt  of  guilt.  It  is  most  sincerely 
hoped  it  may  occaalon  a  total  discontinuance  of  the  highly  repre- 
li(>iisil)le  practice  of  encouraging  prisoners  from  raising  their  hopes,  or 
ii'nriiiing  them  by  exciting  their  fears,  to  make  CONFESSIONS  against 
I  Ik  nisclves.  "No  man  is  bound  to  criminate  himself,"  is  a  maxim  handed 
.'.own  from  tho  lest  periods  of  Roman  and  English  Juiisprudence. 
It  i.s  this  prinrlpio  that  has  banished  the  torture  and  the  rack  from 
*ii:cst  portions  of  the  civilized  world. 


Sl'ATK     OK    VkUMON'T. 

Supreme  Court,  Adjourned  Term,  'November,  1S19. 

Present — IIo\.  DroMOY  Chask,  Ch.  .Just. 

Hon.  Jokl  U(K)i,rnr.i:,  Ast.  Judge. 

A  nill  of  Indictment  for  Murder  was  found  by  a  grand-jury  at  the 
Sciitomber  Term  of  the  Supreme  Court  against  Stephen  Boorn  and 
.l(R8e  Boorn  for  the  nnirder  of  Russell  Colvin;  but  as  the  Court  did 
not  (onslst  of  tho  requisite  number  of  judges,  the  trial  was  ad- 
journed. 

The  indictment  was  in  the  usual  form,  charging  the  prisoners 
as  "being  moved  and  seduced  by  the  instigation  of  the  devil," — 
find  that  Ihey  "feloniously,  wilfully,  and  of  their  ma,llce  aforethought 
(lid  kill  and  murder,"  Russell  Colvin,  upon  the  10th  day  of  May,  A. 
I).    1812. 

Tho  State's  Attorney  appeared  in   support  of  the  prosecution. 
Messrs.     Skinner,  Wellman  and  Sargeant,  as  counsel  for  the  Pris- 
oners. 

Before  the  introduction  of  any  testimony,  Mr.  Skinner  made  a 
niotioi),  that  as  the  prisoners  had  pleaded  severally  "Not  Guilty." 
tliey   niiu;ht   be  allowed  separate   trials. 

The  court  ruled  that  Steiihen  and  Jesse  Boorn,  should  be  jointly 
fii((l   for  the  murder  of  Russell  Colvin. 

Al)out  nriy  witnesses  were  successively  examined;  but  as  they 
were  only  corroborative  of  eacli  other — uil  tending  to  prove  the 
leading  facts  In  the  case,  and  too  voluminous  for  this  Brief  Sketch, 
none  but  the  principal  testimony  will   here  be   introduced. 

EVIDENCE  ON  THE  PART  OF  THE  STATE. 

Thomas  Johnson,  sworn— I  was  a  neighbour  to  the  Boorns  and 
Colvin.  In  the  early  i)art  of  the  month  of  May,  seven  years  ago, 
hist  spring,  I  saw  one  morning.  Stephen  Boorn,  Jesse  Boorn,  Rus- 
sell Cc'."ln,  and  his  son  Lewis  Colvin,  picking  up  stones.  They  ap- 
I)eared  to  be  in  a  quarrel.  I  had  a  full  view  of  them,  although 
they  ''ould  not  see  me.  I  have  never  seen  Russell  Colvin  since. 
Stephen   sai'I   he   was   not   In   the   field   picking   stones   at   the    time 
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RiisspI  wpnt  off,  Imt  that  lie  vont  off  at  that  time.  Jesse,  while 
in  iiiiprlsonnieiit,  told  me  that  he  was  assisting  In  shoeing  an  horse, 
when  Russell  went  off.  Stephen  said  the  woodchuck  they  had  for 
dinner  the  day  Russell  went  off  was  killed  bj  him,  when  mend- 
ing feme  for  a  ISIr.  Hammond.  Having  i)urchased  the  land  whore 
this  quarrel  took  place,  the  children  found  and  brought  home  an 
old  mouldy  rotten  hat — I  know  it  to  be  the  hat  of  Russell  Colvin. 
In  the  cellar-hole  stood  a  thrifty  apple  tree  about  three  feet  high, 
which  was  taken  away  the  season  after  I  noticed  It. 

Lcuis  Colvin  (son  of  Russel  Colvin)  sworn.  He  said  that  at 
the  time  Russell  wont  off,  he  was  picking  stones  with  him,  ami 
Stephen  and  Jesse  Boorn — that  a  quariel  arose  between  Stephen  and 
Russell — that  Russell  struck  Stephen  first— that  Stephen  knocked 
Russell  down  with  a  club,  and  that  he  (the  witness)  ran  away, 
and  saw  no  blood — that  Stei)hen  told  him  not  to  tell  that  he  struck 
Russell — that  he  has  never  seen  Russell  since. 

jit  appeared  from  the  testimony  of  many  witnesses  that  a  jack- 
knife  and  a  button  was  found  in  the  old  cellar-hole  which  were  rec- 
ognized as  having  once  belon^cHl  to  Russell  Colvin — that  he  had 
otcasionally  absented  himself  from  his  family,  and  was  at  times 
in  a  state  of  mental  derangement — that  bones  bad  been  found,  which 
by  some  were  supi)()sed  to  be  lunvan  boni^s,  but  which  appeareil, 
from  the  most  condusive  evidence,  not  to  be  human  bones.  From 
a  large  mass  of  evidence,  that  which  relates  to  the  accidental  ob- 
servations of  the  rifoins,  bf<fore  thcii-  aricst  and  imprisonment,  and 
their  confoEsions  when  chained  in  a  dungeon,  are  deemed  altogether 
the  most  inportant.) 

Truman  Hill,  sworn — He  stated  that  be  had  the  keys  of  the  prison 
in  which  the  lioonis'  were  imprisoned — that  he  exhorted  Jesse  to 
tell  the  truth,  and  that  if  he  told  a  falsehood  it  would  Increase  his 
trouble — ^that  he  confessed  tlint  he  was  afraid  that  Stephen  had  niiii'- 
dered  Colvin,  and  that  he  bdicve:!  be  know  veiy  near  where  the 
body  was  buried — that  when  the  knife  and  the  hat  of  Colvin  were 
shown  him,  he  was  much  agitated.  He  said  he  urged  Jesse  to  con- 
fess nothing  but  the  truth. 

Sully  Colvin  (wife  of  Russel  Colvin,  and  sister  to  the  Booms') 
stated  that  about  fonr  years  sime  Stci)ben  said  I  could  swear  the 
child  with  which  I  was  pregnant,  for  he  knew  that  Colvin  was 
dead.     Jesse  also  said  tliat  I  could  swear  it. 

Daniel  D.  JUihluin.  and  I\Irs.  Ikildwin  to  the  same  effect  said  that 
about  three  years  since.  Stephen  told  them  that  Colvin  went  off  in 
a  strange  manner  into  the  woods  at  th(>  time  he,  Jesse,  Colvin  and 
Lewis  were  picking  stones — that  Lewis  had  gone  for  drink,  and  when 
he  asked  them  where  Colvin  was  gone?  one  answered,  gone  to  hell; 
the  other  that  they  had  put  him  where  jiotatoes  would  not  freeze. 

IXunierous  witnesses  testified  to  the  contradictory  declarations 
of  the  Boorns  in  regard  to  the  disappearance  or  death  of  Colvin; 
but  the  testimony  of  Silas  Merrill,  to  the  extraordinary  conkessio.v 
of  Jesse  Boorn  is  in  substance  inseited.] 
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FUlas  Merrill,  sworn.  Testified  that  as  .Tesso  waS  returned  to 
piison  from  time  to  time  from  the  court  of  enquiry,  that  ho  had 
been  urRed  to  confess;  that  one  ni^ht  In  the  prison  we  got  up,  and 
Jesse  said  that  Stephen  knocked  Colvln  down  twice,  hroke  his  skull, 
aiil  the  l)lood  gushed  out;  that  his  father  came  up  there  several 
limes,  and  asked  If  he  was  dead,  and  said,  damn  him;  that  ail  three 
of  us  took  the  body  and  put  It  into  the  old  cellar,  where  father  cut 
liis  tliroat;  that  he  knew  the  jaik-knile  to  bo  Colvlns;  that  Stephen 
worn  Colvln's  shoos;  that  about  a  year  and  an  half  after,  they  took 
up  the  bones;  put  them  under  a  barn  that  was  buined;  then  pounded 
thciu  up  and  flung  them  Into  the  river;  that  father  put  some  of 
llieni  into  a  stumi),  etc. 

[The  following  written  confession  of  Stei)hon,  was  rejected  by  the 
Court,  but  as  Its  contents  were  alluded  to  by  oral  testimony,  it 
was  Introduced  by  the  prisoners  counsel.! 

".May  fhe  tenth,  ISIL',  I,  about  9  or  10  o'clock,  went  down  to  David 
Glazlcr'p  bridge,  and  fished  down  below  uncle  Nathaniel  IJoorn's, 
and  then  went  up  across  their  farms,  where  Russell  and  Lewis  was, 
licing  the  nighcst  way,  and  sat  down  and  began  to  talk,  and  Russel  told 
nic  how  many  dollars  benefit  ho  had  been  to  father,  and  I  told 
him  ho  was  a  damned  fool,  and  he  was  mad  and  jumped  up,  and  we 
Kat  close  together,  and  I  told  him  to  set  down,  you  little  tory,  and 
tluMP  was  a  piece  of  a  beech  limb  about  two  feet  long,  and  he 
catched  It  up  and  struck  at  my  head  as  I  sat  down,  and  I  jumped 
up  and  it  struck  me  on  one  shoulder,  and  I  catched  it  out  of  his 
hand  and  struck  him  a  badc-handed  blow,  I  being  on  the  north  side 
ot  him,  and  tlierc  was  a  knot  on  It  al)Out  one  inch  long.  As  I 
struck  him  I  did  think  I  hit  him  on  his  back,  and  he  stooped  down 
and  that  knot  was  broken  off  sharp,  and  it  hit  him  on  the  back  of 
the  neck,  close  in  his  hair,  and  it  went  In  about  half  of  an  inch 
on  that  great  cord,  and  he  fell  down,  and  then  I  told  the  boy  to  go 
down  and  come  up  with  hia  uncle  John,  and  he  asked  me  If  I  had 
killed  Russell,  o'.d  I  iold  him  no,  but  he  must  not  tell  that  we 
struck  one  ?■-'  ?:ov  And  I  told  him,  when  he  got  away  down,  Rus- 
sell was  g('  '  vy,  and  I  w.Mit  back  and  he  was  dead,  and  then  I 
went  and  v.-!;  iui  and  put  him  In  the  corner  of  the  fence  by  the 
cellar  hole,  ii  ui  ijriars  over  him  and  went  home  and  went  down 
to  the  barn  and  got  some  boards,  and  when  it  was  dark  I  went 
down  and  took  a  hoe  and  boards,  and  dug  a  grave  as  well  as  I 
could,  and  took  out  of  his  iiockct  a  little  barlow  knife,  with  about 
a  half  of  a  blade,  and  cut  some  bushes  and  put  on  his  face  and  the 
boards,  and  put  in  the  grave,  and  put  him  in  four  boards  on  the 
bottom  and  on  the  top,  and  t'other  two  on  the  sides,  and  then  covered 
him  up  and  went  home  crying  along,  but  I  want  afraid  as  I  know  on. 
And  when  I  lived  to  William  Room's  I  planted  some  potatoes,  and 
when  I  dug  them  I  went  there  and  something  I  thought  had  been 
there,  and  I  took  up  his  bones  and  put  them  In  a  basket,  and  took 
the  boards  and  put  on  my  potatoe  hole,  and  then  it  was  night,  took 
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the  basket  and  my  hoe  and  went  down  and  pulled  a  plank  In  tho 
stable  lloor,  and  then  dug  a  hole,  and  tlion  covered  hint  up,  and 
went  in  the  house  and  told  them  I  had  done  with  the  basket 
and  took  back  the  shovel,  and  covered  up  my  potatoes  that  even- 
ing, and  then  when  I  lived  under  the  west  mountain,  Lewis  came 
and  told  me  that  father's  barn  was  burnt  up,  the  r<3Xt  day  or  tho 
next  day  but  one  I  came  down  and  went  to  the  ba  n  and  there  was 
a  few  bones,  and  when  they  was  to  dinner  I  told  them  I  did  not 
want  my  dinner,  and  went  and  took  them,  and  there  want  only  ,i 
few  of  the  biggest  of  the  bones,  and  throwed  them  in  the  river  above 
W'yman's,  and  then  went  back,  and  it  was  done  quick  too,  and  then 
was  hungry  by  that  time,  and  then  went  home,  and  the  next  Sun- 
day I  came  down  after  money  to  pay  the  boot  that  I  gave  to  boot 
between  oxens,  and  went  out  there  and  scraped  up  them  little 
things  that  was  under  the  stump  there,  and  told  them  I  was  going  to 
fishing,  and  went,  and  there  was  a  hole,  and  I  dropped  them  in  and 
kicked  over  the  stuff,  and  that  is  the  first  any  body  knew  it,  either 
friends  or  foes,  even  my  wife.  All  these  I  acknowledge  before  the 
world. 

STEPHEN  BOORN. 
Manchester,  Aug.  27,  1S19. 


Much  other  testimony  was  adduced,  but  cannot  be  Introduced  into 
this,  which  is  again  pronounced  a  mere  "Sketch"  of  this  singular 
prosecution. 

The  charge  of  the  court  to  the  jury  was  solemn,  learned,  and  pe- 
culiarly  imi'i'essive. 

The  Jury  returned  with  a  verdict  finding  both  of  the  prisoners 
GUILTY. 

They  were  sentenced  to  be  executed  on  the  2Sth  of  January,  1820. 


Wait  et  ul.  v.  St.\tk. 

113  Ky.  821—24  Ky.  Law  Rep.  604—69  S.  W.  Rep.  697. 

Decided  September  18,  1902. 

CoNsiMRAOY— Mkuoeu:     Conspiracy  to  commit  a  felony  does  not  merge 
into  the  completed  offense— Admissibility  of  evidence. 


Under  Cr.  Code  Prac.  §§  2G2-265,  relating  to  offenses  of  differing 
degree,  and  providing,  among  other  things,  that  "if  tie  proof 
show  the  defendant  to  be  guilty  of  a  higher  degree  of  the  offense 
than  is  charged  in  the  indictment,  the  jury  shall  find  him  guilty 
of  the  degree  charged  in  the  indictment,"  defendant  was  properly 
convicted  of  the  offense  of  conspiracy  to  defraud  under  an  indict- 
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mont  charging  that  offense,  though  the  offense  thus  charged  is  a 
nilsdenieanor,  and  the  facts  alleged  showed  that  the  acts  done 
imrsuant  to  the  conspiracy  amounted  to  a  felony. 

2.  The  general  statement   In  the  instruction  to  the  jury  that  a  eon- 

si)iriicy  may  he  proved  by  testimony  that  it  was  actiuvily  entered 
Into,  or  may  bo  "Inlerrcd"  by  the  jury  from  the  facts  and  cir- 
cumstances in  evidence,  was  not  prejudicial  to  defendant,  as  the 
jury  was,  in  effect,  directed  by  the  subsc(|uent  part  of  the  In- 
struction that  it  must  believe  be.\ond  a  reasonable  doubt,  from 
the  facts  and  circumstances  in  evidence,  that  a  consi)iracy  existed. 

3.  As  defendants  undertook,  for  a  stipulated  sum,  to  run  the  bank 

they  were  char.^ed  witli  conspiiing  to  defraud,  and  to  keep  the 
books,  testimony  as  to  entries  in  the  individual  ledger  kept  by 
clerks  under  their  control  was  admissible  to  show  their  fraud- 
ulent intent. 

Court  of  ApiK'uls  (tf  Kcnfucky. 
Appeal  from  Circiiil;  Court,   I'liliislvi  County. 
G.  \V.  Wait  ami  Iv.  (r.  Ihill,  coiivictcd  of  coiis])irai'y  to  tlc- 
framl,  appeal.     AtHniied. 

Driilon  tG  liuhiiisoii.  Curd  tG  SiiiKh,  W.  A,  Murroiu  ami  V. 
/'.  i^niHh,  for  lli(>  appellants, 
J.  N.  Sharp,  for  the  Coiiuuoiiwcalth. 

Du  Rklt.k,  J.  The  a|)i)ellaiits,  G.  W.  Wait  and  R.  G.  Hull, 
were  iudicled  jointly  with  Cy  Wait  and  L.  E.  Hunt  for  con- 
spiracy to  defraud  the  Somerset  JJauking  Company  and  others 
and  the  puhlic  generally. 

The  ])riuci])al  ground  urged  for  reversal  of  the  judgment 
of  conviction  is  that  the  indictment  uot  only  charges  the  con- 
spiracy to  defraud,  and  sets  out  the  method  by  which  it  was  to 
lie  accomplished,  but  also  sets  out  overt  acts  in  furlherance  of 
the  object  of  the  conspiracy,  and  that  the  facts  thus  alleged  show 
the  object  of  tlio  conspiracy  to  have  been  the  cud)ezzlement  of 
more  than  $40,000  from  the  banking  company,  of  which  appel- 
lants were  president  and  cashier,  and  that  this  object  was  fully 
accom])lished.  It  is  therefore  claimed  that  as  cons])iracy  is  a 
misdemeanor  and  end)ezzlenient  a  felony,  and  as  the  facts  con- 
stituting the  felony  have  not  only  been  ciioged  in  the  indict- 
ment, but  proved,  there  can  be  no  conviction  for  the  misde- 
meanor, because  it  is  merged  in  the  felony.  The  principal 
authority  in  support  of  this  contention  is  the  case  of  Com.  v. 
Blachhurn,  1  Duv.  4,  iu  which  this  exact  contention  waa  made 


80 


AMERICAN  CRIMINAL  REPORTS. 


I     I 


uikI  siislaiiu'il  in  an  o]iiiii(m  by  Jnd^c  Williams,  holding  that 
uii  iii(li('tiii('iit  cliarfiiii,!;'  a  conspiracy  to  coiiiiiiit  treason,  and 
allci;in^'  ovci-t  acLs  which  showctl  iho  conspiracy  was  conaum- 
niated  by  the  comniission  of  the  felony,  was  bad  ou  denuirrcr. 
That  ojiinion,  rendered  in  ]S('»;>,  in  u  case  growing  out  of  the 
events  of  the  Civil  War,  merely  slates  ihe  rule  to  bo  that  if  a 
conspiracy  ''should  be  consummated  by  the  commission  of  the 
feh)ny,  it  would  merge  in  the  higher  crime;''  and  relies  solely 
upon  the  case  of  Cum.  v.  Klnrjsbunj,  5  .Mass.  108.  The  ]\rassa- 
chuselts  case,  which  was  a  case  of  indictment  for  cons])iracy  to 
C(tmmit  larceny,  which  shows  a  felony  was  commitled,  refei-s 
to  no  aulhorily.  It  scorns  to  be,  however,  the  leading  case  in 
tlio  United  States  in  support  of  this  doctrine,  cxce])t  where,  as 
in  Arkansas,  the  question  is  settled  by  statute.  Elaey  v.  iShtIc, 
47  Ark.  572,  2  S.  W.  o']7.  The  do<'trIne  as  l:;id  down  in  the 
lihicl-hiini  and  Kiii'/shitri/  ?ase3  proceeds  upi  n  the  theory  that 
the  act  of  conspiracy  is  the  same  act  as  that  by  which  the  c m- 
spiracy  is  consunnnatcd ;  to  which  doubtfid  theory  is  ajiplicil 
the  conunon-law  doctrine  that  the  same  act  cannot  be  both  fel- 
ony and  misdemeanor,  and  that  where  a  misdeinciinor  was 
ni'-^^ed  to  the  grade  of  felony  it  becanii!  more  heavily  ])unislial)lc, 
and  thereby  ceased  to  be  a  misdemeanor.  At  the  couiukju  law, 
a  person  under  indictment  for  a  mere  misdemeanor  had  tlu* 
])ri\ilege  of  full  defense  by  counsel,  the  right  to  a  c<jpy  of  (lie 
indictment,  and  a  special  jury,  not  permitted  in  felony;  and  this 
diU'erencc  in  procedure,  together  with  the  (li^tinction  in  the 
punishments,  and  the  real  or  supposed  ditTereiicc  in  the  enor- 
mity of  the  offenses,  constituted  the  reason  for  the  rule.  1  ])i.->li. 
Xew  Cr.  Law,  §  S04,  §  805.  The  distinction  between  felony 
and  misdemeanor  having  been  largely  abrogated  by  statutory 
pmvisions  in  the  varions  States,  it  hius  been  held  in  some  States 
that,  as  the  reason  failed,  the  law  ceased  to  operate.  Jhit  with- 
out reference  to  statutory  provisions,  the  better  doctrine  and 
the  wei,.,ht  of  authority  and  reason  seein  to  be  against  the  apjdi- 
eation  of  the  rule  to  cases  of  conspiracy.  Says  ^llr.  IJishop 
(1  Xew  ,'r.  Law,  §7'J2):  "Where  tlu;  indictment  is  for  a 
conspiracy  to  commit  an  oifensc,  and  the  i)roofs  establish  that 
the  conspirators  actually  committed  it;  or  for  manslaughter, 
and  murder  is  shown;  or  for  larceny,  and  it  was  perpetrated  in 
the  course  of  a  burglary  or  a  robliery,  *  *  *  in  these  and 
tho  like  cases   the   defendant  may  be  convicted  of   what   is 
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cliiiriicd  nirainst  him,  if,  likci  ^vllilt  ig  not  clmrfrcd,  it  in  sustaiiicil 
l)y  tlic!  evideiicH!."  Ami,  th()ti;Lili  tlio  sniiK!  criiiiiual  tliiiii!,'  wliicii 
is  a  iVlouy  cannot  also  bo  a  niisdciiicanor,  **.yot,  if  to  what  con- 
stitutes u  niisdciiicaiior  soiiictliiiiu;  is  added,  the  coiid»ination  may 
!)((  a  tVlon.v;  in  wliicti  case,  accord inj;;  to  llawldns,  if  the  indict- 
ment is  for  misdemeanor,  and  the  added  act  which  makes  the 
felony  appears  at  the  trial,  opinions  are  divided  as  to  whether 
or  not  tliere  can  he  a  conviction  ft)r  the  misdemeanor.  Jlis 
decision  is  tllat  tlierc  can  l)o,  and  there  is  great  weij;ht  in  the 
reason,  namely,  'hecansc  the  kinjj;  may  ])roceed  a.i-ainst  ihu 
oll'ender  as  he  sees  lit,  either  as  n  trespasser  or  a  felon.'  This 
therefore,  may  he  deemed  the  better  doctrine."  1  liish.  Xew 
Cr.  Law,  §  S  12.  ?klr.  llisho]),  in  this  section,  (lei»lores  iIk;  Amer- 
ican cases  which  follow  the  Kinr/nhiinj  Case,  and  ([Uotes  approv- 
in.iily  from  Lord  Dtnham  in  Jicr/.  v.  Dtillon,  11  (^  JJ.  DJ!): 
"Tlu!  feloiiy  may  be  ]»retendi'd  to  extinguish  the  misdeini-anor, 
and  then  may  be  shown  to  be  ]»ut  a  false  pretenscc,  and  entire 
immunity  has  sometimes  been  obtained  by  varying  the  descrip- 
tion of  the  oifense,  according  to  ihe  ])risoner's  interest,  lie  has 
been  liberated  on  both  charges,  solely  because  he  was  guilty 
ujion  both."  And  in  direct  reference  to  the  Kiiii/shiiri/  Case, 
and  the  cases  following,  including  the  lUavkhnni  Case,  Mv. 
liishop  says:  *^A  ciinspiracy  to  commit  a  felony  is  a  step  toward 
the  consummat  inn,  but  it  is  only  misdenu'amtr.  'J'herci  are 
American  ca-cs  which  seem  to  hold  that  if  i)arties  on  trial  f(»r 
such  a  coiispii'acy  are  shown  to  have  ])roce(i!ed  in  it  to  the 
accomplished  felony,  the  misdemeanor  is  merged,  and  they 
cannot  be  convicted — a  rule,  (he  authorities  agree,  not  appii- 
ciiiile  where  the  (ibjeet  of  the  conspiracy  is  a  misdi'Uieanor. 
'i'his  doctrine,  the  reader  perceives,  in  contrary  to  just  i)rin- 
ciples.  It  has  ln'cn  rejected  in  iMigland,  and,  though  there  may 
be  States  in  wdiicli  it  is  binding  on  the  courts,  it  is  not  to  be 
deemed  genei-al  American  law."  Again,  in  section  SIT),  sul)-sec. 
o:  "The  general  principle,  both  of  luitural  justice  and  of  law, 
liermits  the  ])roseculing  power  1<)  bring  an  oll'ender  to  trial  for 
so  nuieh  of  liis  ollV'iiding  as  it  pleases.  And  if  its  pleasure  is  to 
overlook  a  felony,  e'en  though  it  was  the  instrument  by  which 
a  misdemeanor  was  accom])lishcd,  the  clemency,  .according  to 
the  ordinary  course  of  legal  things,  and,  it  would  ajjpear,  ac- 
cording also  to  the  dictates  of  the  mere  uneducated  reason,  is 
Vol.  XV— C 
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not  n  wrohjr  in  its  recipient  wlioreof  ho  onn  cnniplain,    Tll"ll;.^ 
lli('  (ippd.silu  (Idcfi-iiK!  is  not  alln<^etlier  witliout  support  in  rciisun, 
it  is  l»eli(!Voil  that  lla*  ruiiiHlalinii  <.f  reason  for  this  ono  is,  on 
tho  whole,  the  hmailer  ami  linner."     See,  also,  (Jo)n.  v.  Dntn, 
lOO  Mass.  .'>1!),  which  seems  in  ])i'iiieiple  to  conflict  with  the 
Kim/sliiini  Case:  Sidle  r.  Srllrr,  :>7  Conn.  -KIT,  IS  Atl.  7sj,  I  I 
Am.  St.  ]{ep.  121,  aitprovinj;'  the  iloctrinn  hiid  down  in  Jic;/.  r. 
Jhiltuu,  supra,  and  J!rij.   r.   XcaJc,  1   Denison,  Cr.   Cas.   l'>7. 
Cnrionsly  enoii,i;h,  in  the  llhtihliurn  Cdsc,  no  rerei'ciico  is  made 
to  the  statutory  jirovisioiis  as  to  olTeiises  of  dilTerin,:;'  de!;i'ee 
(Cr.  Code  I'rac.  S>;J<!J-J(ir)),  which  are  considerisd  in  I'slicr  r. 
Cum.,  2  Duv.  ."01,  in  tlat  opinion  hy  Chief  .luslieo  ^Marshall. 
1'ho  omission  is  the  mon;  sirikiiiij,'  hecauso  in   the  lilackhiiru 
Vase,  the  conspiracy  seems  to  he  treated  as  a  step  in  tho  commis- 
sion of  tho  felony.     Section  iM".  1  ])ro\ides:     '  J  f  an  (dh  ns"  hi' 
charge(l  in  an  indictment  to  have  heen  committed  with  particu- 
lar circumstances  as  to  time,   jtlace,  jierson,  ])roperty,   value, 
motive,  or  intention,  the  oU'eiist;  without  tho  circumstances,  or 
with  ])art  only,  is  inclmled  in  the  oil'ense,  althouii;h  that  chariicd 
may  he  a  felony,  and  the  otfenso,  without  circumstances,  a  mis- 
demeancjr  only."    Section  2<!r)  jirovidcs:    "If  the  proof  show  the 
defendant  to  he  guilty  of  a  hiiiher  den'reo  of  tho  otfenso  tlian  is 
charged  in  tho  indictment,  tho  jury  shall  find  him  guilty  of  tho 
degree  charged  in  the  indictnu'ut."     I'nder  section  2(12  ct  scq. 
it  has  hceii  lield  that  under  an  in(iictment  for  tho  felony  of 
striking  with  a  deadly  wenpou  with  intent  to  kill,  conviction 
could  ho  had  for  assault  nud  hattery.     Com.  v.  Duncan,  91  Ky. 
5r'2,  13  Ky.  Law  JJep.  1G2,  lo  ^.  W.  T.-'JO.     And  in  Com.  v. 
Uv'Kjht,  TS  Ky.  2r>S,  a  conviction  of  hreach  of  tho  peace  Avas 
held   a  har  to   an   indictment   for   tho   fi'lony   of   maliciously 
striking  and  Avounding  with  a  deadly  we.iixin.     Said  tho  court 
in  the  opinion  hy  Judge  llargis:     "It  is  urged  tliat  the  charge 
contained  in  the  indictment  constitu.tes  a  felouy,  and  that  the 
hreach  of  the  peace  is  merged  in  it.     It  may  ho  admitted  that 
the  indictment  chargt's  a  felony,  hut  there  is  no  merger,  hecauso 
the  law  is  'thus  written'  in  the  sections  of  the  Code  quoted." 
The  ojtinion  in  the  Bv'igld  Case,  directly  construing  the  Code 
provisions,  is  in  conflict  with  the  decision  in  the  Blackhani 
Case,  in  which  those  provisions  were  not  considered,  and  must 
he  considered  to  overrule  tho  earlier  case.     In  tho  present  case, 
tho  appellants  cannot  he  heard  to  couiplain  that  they  were  con- 
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victcd  of  a  iiiisdc'iiicauor  imly,  uud  tlcprivcil  of  a  trial  for  u 
felony. 

Tho  otlicr  qiioslioiis  riilscd  on  this  np]H'al  may  bo  briefly  dis- 
pdsed  of.  Tlu!  principal  olijeclion  is  to  the  instniclion  fi;iven 
liy  the  courl.  TJio  iiistruelion  ^iven  seems  to  ns  to  eover  the 
firoinid  allenipted  to  bo  coV(!red  by  tho  instrnetions  oifered  on 
behalf  of  the  defense,  and,  taken  as  n  whole,  to  do  so  correetly. 
It  hejuins  \vith  (ho  (K'finition  of  a  eonsipraey,  and  n  stati'iiient 
in  ji(  lu'ral  terms  of  the  elements  of  fraud.  It  then  ]>ro('eeds  to 
Hiale  what  is  necessary  to  be  belic^ved  by  the  jury  in  order  to 
convict  the  defendants  on  trial.  To  this  part  of  tho  instruction 
no  objections  secnn  to  bo  nuido.  In  the  pjeneral  statement  or 
jireamlili!  it  is  stated  that  "a  consitiracy  nuiy  bo  proved  by  tes- 
liniony  that  it  was  actually  entered  into,  or  it  may  be  inferred 
by  the  jury  from  lla;  fads  and  circumstances  in  evidence;" 
and  the  iiso  of  tho  word  ''inferred"  is  objected  to.  ]iut  tho 
instruction  i)roceeds:  "Provided,  in  cither  state  of  case,  that 
the  jury  believe  biyond  a  reasonable  doubt  that  it  existed." 
'{"his,  iji  cifect,  was  a  direction  to  the  jury  that  they  must  be- 
lieve Ixyond  a  reasonable  doubt,  from  direct  testimony,  that  a 
cduspii'iicy  was  actiudly  entered  into,  or  from  the  facts  and  cir- 
cumstances in  evidence  that  a  consi)iracy  existed.  And  in  the 
second  i^art  of  the  instruction  they  are  aj;;ain  reipiired  to  ''be- 
lieve from  the  evidence  beyond  a  reasonable  (loul)t  that  in 
I'ulaski  County,  .vithin  twelve  nutnths  before  the  finding  of  the 
indictment,  tho  defendants,  *  *  *  or  any  two  or  more  of 
them,  conspired  or  agreed  with  each  other  to  prejudice  and 
(iefi-and  the  Somerset  JJanking  Company  of  its  nioney^"  etc. 
Whether  the  statement  in  the  ]>reaud)le  was  necessary  or  not, 
we  are  nmdde  to  see  how  it  could  have  prejudiced  the  defense. 

The  testimony  as  to  tho  entries  in  tho  individual  ledger  Avas 
]»rtiperly  admitted,  in  view  of  the  cctntract  shown,  by  which 
these  two  defendants,  for  a  stii)ulated  sum,  undertook  to  run 
the  bank  and  keep  tho  books.  That  book  Avas  under  their  con- 
trol, kei>t  by  clerks  who  were  under  their  control.  The  manner 
in  which  they  had  it  kept  was  admissible  as  evidence,  in  connec- 
tion with  the  other  circumstances  shown  in  the  case,  tending  to 
show  their  guilty  knowledge  and  fraudulent  intent. 

For  tho  reasons  given,  the  judgment  is  affirmed. 

Petitiou  for  rehearing  by  appellants  overruled. 
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Notes  (Dy  J.  F.  G.) — The  doctrine  of  merger  as  applied  to  con- 
spiracy:— 

The  general  rule  as  announced  in  comparatively  late  cases  is:  — 
that  a  conspiracy  to  commit  a  felony  merges  into  the  felony,  but  that 
a  conspiracy  to  commit  a  niisdcmorinor  does  not.  One  reason  as- 
signed for  this  rule  is,  that  misdemeanors,  as  is  illogically  con- 
tended, being  etjual  to  each  other,  one  cannot  merse  In  another. 
These  courts  seem  to  ovei-loolc  the  fact  that  misiKuneanors  form 
a  class  of  crimes  less  than  felonies,  and  instead  of  being  equal  to 
each  other,  are  of  wide  divcrgonce  as  to  magnitude.  Otio  misde- 
meanor may  be  an  essential  ingredient  of  a  greater  misdemeanor: 
thus,  an  assault  is  an  essential  element  of  each  assault  and  battery, 
or  of  assault  with  intent  to  commit  a  bodily  injury;  also  an  attcmjjt 
to  commit  a  misdemeanor,  while  it  may  in  itself  be  a  crime,  it  is 
but  an  essential  part  of  the  crime  atte.ni)tcd,  and  merges,  if  the  at- 
tempt  is   successful. 

Another  reason  assigned  for  this  fallacious  doctrine  is,  that  the 
gist  of  the  offense  is  In  the  combination,  and  that  therefore  the 
consummated  act,  if  the  statutory  penalty  is  ;3light,  may  be  ignored, 
and   a   more   severe    punishment   admin'siei;  J    for    the    consiiiiacy. 

Whatever  may  be  the  rule  in  monarchical  countries,  this  reason 
should  not  receive  recognition  in  a  free  country;  otherwise,  the 
shadow  of  crime  would  rest  ui)on  the  graves  of  the  iiatriots  who 
fell  while  defending  the  crest  of  Bunker  Hill.  In  a  free  country 
the  right  of  individuals  to  combine  and  confederate  is  the  tap-root 
of  the  tree  of  liljerty.  'With  us  a  combination  is  only  illegal  when 
employed  for  an  illegal  pui'iiose.  It  obtains  its  viius  fioni  the  con- 
templated illegal  purpose,  and  can  possess  no  nioie  than  the  foun- 
tain can  supiily.  In  fact  it  has  less;  for  yet  an  illegal  act  is  necessary 
to  consummate  the  contemiilated  crime,  and  this  added  makes  the  total 
supply. 

When  the  legislature  prescribes  a  punisbnunt  for  the  illegal  act, 
certainly  fbci'e  is  no  jiower  or  justice  in  administering  as  s'-vcie 
or  more  severe  puniHlinient,  simply  foi'  a  strj)  toward  a  probihiled 
act.  On  this  jihase  of  the  suiiject,  tlie  Suiiicme  Court  of  I'ennsyl- 
vanla   has    i-endered    two   very   sound    opinions. 

In  iivott  V.  Voiinnonuealth.  6  Sergent  &  T  awle  22.',  decided  in  1S20, 
the  court  said: 

"It  can  never  be  maintained,  that  an  attempt  to  commit  an  of- 
fense should  be  punished  with  greater  severity  than  if  actually 
perpetrated;  it  is  contrary  to  the  genioiis  of  our  laws,  to  the  just 
proportion  of  which  it  has  been  the  endeavor  of  the  legislature 
always   to   niai  itain    between   criminals   and    their    punishment." 

In  llartman  v.  Cummoniccaitii,  5  Pa.  St.  60.  decided  in  ISKi,  the 
court  said: 

"But  the  sentence  is  palpably  erroneous.  The  principal  of  .Sro/t 
V.  The  CuwmdHwcalth.  G  Scrg.  &  Kawle,  224,  in  which  it  was  held 
that  an  assault  with  intent  to  Idll  cannot  be  more  severely  pun- 
ished than   would   have  been   the  offense  attemiited,   rules   the   iwint. 
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In  that  rjise,  my  late  brother  Duncan  said,  with  entire  approbation 
of  the  chief  justice  and  myself,  that  an  attempt  to  commit  an  of- 
fense shall  never  be  punished  more  severely  than  the  perpetration 
of  it.  A  conspiracy  is  even  less  than  an  attempt;  and  it  was  an 
error  to  impose  ou  It  a  greater  punishn.cnt  than  the  statute  had 
annexed  to  the  offense  itself." 

In  Chicago  in  100,")  a  viclim  of  a  serious  assault,  a  few  days  after 
the  assault,  died  of  pneumonia.  Several  persons  were  then  in- 
dicted for  nnufler,  and  also  for  conspiracy  to  assault  with  intent 
to  inflict  a  bodily  injury.  On  the  latter  indictment  a  trial  was 
had.  The  indictment  contained  a  count  for  conspiracy  to  Injure 
more  than  one  person;  but  that  count  was  quashed;  so  the  in- 
dictment stood  as  one  for  conspiracy  to  assault,  etc.,  but  one  per- 
son. A  conviction  was  had,  and  one  of  the  defendants  was  sen- 
tenced to  a  term  in  the  penitentiary  under  the  Indeterminate  Son- 
tnue  Statute,  and  to  pay  a  line  of  $2,000,  which  was  in  effect  the 
m.'ixinium  punishment  for  conspiracy  to  commit  a  crime.  The  case 
was  heard  before  the  Appellate  Court,  on  writ  of  error,  the  accused 
citing  the  case  of  CouunoiiueaUh  v.  Hartman,  supra.;  but  the  court 
held  that  the  conspiracy  was  the  gist  of  the  offence,  and  affirmed 
the  conviction.  (132  Ii:  Ai)p.  109.)  Had  the  conviction  been  on  the  count 
iliarging  a  consi)ir;ii'y  to  injure  more  than  one  the  decision  might 
scrm  more  logical;  l))it  the  conviction  was  for  a  conspiracy  to  as- 
sault but  one  person,  and  the  penalty  imi)Osed  greater  than  that  pre- 
scribed for  the  ccm|)letcd  offense.  A  glance  at  the  statutes  of  Illi- 
nois j)laces  this  det  ision   in  a  iieculiar  light. 

The  penalties  prescribed  for  the  offenses  bearing  on  this  decision 
are  as  follows:— For  consiiiracy  to  commit  a  crime.  Imprisonment 
not  exceeding  five  years  in  the  penitentiary,  or  a  fine  not  exceeding 
.$2,000,  or  both; — for  assault  with  a  deadly  weapon  with  Intent  to  inflict 
a  t'odily  injury,  by  not  more  than  one  year  in  jail,  or  by  u  ane  of 
not  less  than  $2.j.00  nor  more  than  $1,000  or  botL  such  fine  and 
Imprisonment;— for  assault,  by  a  fine  not  less  than  $3  nor  more 
than  $100.  (From  the  oi)inion  It  would  seem  that  even  the  con- 
temi)lated  crime  was  simply  an  assault,  without  the  use  of  a  deadly 
weapon.) 

If  conspiracy  to  commit  an  assault  should  be  followed  with  a 
sentence  of  five  years  in  the  penitentiary  and  a  $2,000  fine,  what 
I)unlshment  would  be  adequate  for  a  conspiracy  to  commit  murder? 
To  make  the  penalties  proi)ortionate,  should  not  the  penalty  for  a 
conspiracy  to  commit  murder  be  more  severe  than  deatli?  "Why 
not  revive  the  old  punishment  for  treason:— that  the  convict  be 
draf^!"?d  to  the  place  of  execution,  hung  until  half  dead,  then  cut 
down,  his  bowels  burnt  'm  his  presence,  his  private  parts  severed, 
his  head  cut  off,  his  ;;ody  quartered  and  displayed  to  the  public 
gaze. 

When  the  Legislature  of  any  State  prescribes  punishment  with  a 
maximum    and    a   minimum,    for    conspiracy    to    commit    crime,    the 
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maximum  being  much  less  than  that  prescribed  for  the  greatest 
contemplated  offense,  it  is  to  be  presumed  that  the  Legislature  in- 
tended the  penalty  to  be  correspondingly  less  than  that  for  the  con- 
templated oflfeuse. 

Another  r' ason  why  a  conspiracy  to  commit  a  crime  merges  in 
the  completed  act,  is,  that  no  man  shall  be  punlslied  twice  for  the 
same  offense,  which  princijile  would  be  ignored,  if  a  man  can  be 
tried  and  cor  .-icted  separately  for  both  the  conspiracy  and  the  com- 
pleted act.  Criminal  laws  should  be  certain  and  not  the  subjects 
of  double  construction.  When  a  legislature  prescribes  a  punishment 
for  a  criminal  act.  It  is  presumed  that  the  legislature  intended 
that  penalty  to  cover  the  offense  and  all  of  its  constituant  parts: — 
intended  the  penalty  to  be  fixed  and  certain,  and  not  left  to  the  dis- 
cretion of  the  Prosecuting  Attorney,  to  frame  his  action  to  suit  some 
peculiar  personal  whim,  or  to  gratify  the  malice  of  a  private  pros- 
ecutor. 

However,  the  trend  of  late  decisions,  coursing  through  the  rut  of 
error,  seems  to  be,  that  a  conspiracy  to  commit  a  misdemeanor 
does  not  merge  into  the  completed  misdemeanor.  This  delusive  doc- 
trine of  phanton  logic,  l)a8cd  on  a  fallacy,  with  an  ignis  faliius  for 
a  precedent,  has  led  courts  into  the  quagmires  of  uncertainty  and 
confusion  until  the  Court  of  Appeals  of  Kentucky,  holds,  that  the 
lesser  cannot  merge  into  the  greater,  of  which  it  forms  an  essen- 
tial constituent  part. 

The  case  of  Commonuealth  v.  Kiiifishury,  decided  at  an  early  day 
by  an  able  court,  to  us  seems  to  announce  the  correct  doctrine.  We 
close  these  notes  by  a  reproduction  of  it:  — 


Co.M.MONWKAI.TII  V.   KiNCSIll  UY  KT.   Ah. 

Sui)iTme  .Judicial  Court  of  Massachussetts — March  Term,  1S09. 

5  Mass.  106 

(The  following  is  an  exact  copy  of  the  ofTlcial  report  of  the  case. — 
J.  F.  G.) 

When  a  felony  or  vii.idcmeanor  is  in  fact  committed,  a  conspirncn 
to  commit  such  felony  or  misdemeanor  cannot  be  indicted  and 
punished  as  a  distinct  offense. 

The  indictment  charged  that  Fisher  Kinrisltury,  Jonathan  Kinfiii- 
bury,  Daniel  h'infjshury,  and  Fishrr  h'inr/shury,  jun.  being  evil  dis- 
posed i)eraons,  and  contriving  and  intending  to  injure  one  Thomas 
Pons,  and  acquire  i)roperty  from  him  under  false  pretences, 
without  i)aying  for  the  same,  at,  etc.,  on,  etc.,  witli  force  and  arms, 
did  fraudulently  and  unlawfully  cons|)ire,  combine,  confederate  and 
agree  together  to  obtain  the  jiosHcssion  of  ten  sets  of  carriage  har- 
nessess  of  the  said  pons  of  the  value  of  five  hundred  dollars,  in  the  shop 
of  the  said  Puns  then  and  there  being,  under  color  of  nutiiority  from 
the   said   Pons   to   said   Daniel   and   Fisher,   jun.    to   sell    the   same. 
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and  imrler  the  pretence  of  a  sale  from  the  said  Daniel  and 
Fisher,  jun.  to  the  said  Jonathan;  and  after  so  obtaining  possession  of 
the  said  harnesses,  to  remove  the  same  from  the  shop  of  the  said 
Pods  In  lioston  to  the  dwelling  house  of  the  said  Fisher  In  Canton, 
and  there  to  secure  the  same,  with  intent  to  defraud  the  said  Pons 
of  the  value  thereof;  and  In  pursuance  of  the  said  unlawful  and 
fraudulent  conspiracy,  coml)iiiatlon,  confederacy  and  agreement,  they, 
the  said  Fisher,  Daniel,  Jonathan,  and  Fisher,  jun.  there  afterwards 
on  the  same  day  did  wilh  like  force  and  arms  obtain  the  possession 
of  the  said  harnesses,  under  <olor  of  such  authority  from  said  Pons 
to  said  Daniel  and  Fisher,  jun.,  to  sell  the  same,  and  under  the  pre- 
tence of  sale  thereof  by  said  Daniel  and  Fisher,  jun.,  to  said  Jona- 
than, and  did  then  and  there  remove  and  secrete  trie  same,  with  In- 
tent so  as  aforesaid  to  defraud  the  said  Pons  of  the  value  thereof, 
to  the  great  Injury  of  the  said  Pons,  etc. 

Fisher  Kimjshnry,  the  elder,  being  arraigned  upon  the  indictment 
and  pleading  not  guilty,  was  tried  before  the  Chief  Justice,  and  being 
convicted,  moved  in  arrest  of  judgment,  because  the  offense  charged 
amounts  to  a  larceny,  which  being  a  felony,  the  conspiracy  charge 
in  merged. 

Parker,  in  support  of  the  motion,  cited  Rex.  vs.  Sharplcss  et  al.  1 
Lcaeh,  108 — Rex  vs.  Cliarlcirooil,  ibid.  456 — Rex  vs.  Doran,  2  Leach, 
COS,  fi  Mod.  n—IIoh.  i;!S. 

IHilinll.  Atlorncy-Grncral,  did  not  deny  that  the  facts  set  forth  In 
the  indictnicnt  would  have  supported  a  charge  of  larceny;  but  he 
said  they  were  not  Included  in  the  conspiracy,  which  is  the  offense 
charged,  and  are  only  menlicncd  as  an  aggravation  of  the  consi)lr- 
acy,  which  was  previously  conii)lete,  and  thence  he  contended  was 
not  merged  in  tlie  larceny  afterwards  committed. 

Tlie  o|)inion  of  the  Court  was  afterwards  delivered  to  the  follow- 
ing effe.-t  by 

Parsons,  C.  .1.  The  defendants  are  charged  with  conspiring  to 
get  possession  on  the  chattels  of  Thomas  Pons,  then  In  his  shop,  to 
remove  them  from  his  shoj),  and  to  conceal  them  from  him,  under 
color  of  authority  fioni  the  owner  to  sell  them,  and  that  they  In  fact 
carried  their  conspiracy  into  execution. 

The  fraudulently  ol)tainiug  possession  of  the  chattels  of  Poms, 
carrying  them  away,  and  secreting  them,  is  unquestionably  a 
felony;  and  the  Attorney  General  very  properly  admits  it.  But 
he  has  argued  that  the  (onsplracy  was  a  complete  offense  by  Itself 
before  It  was  carried  into  effect,  and  therefore  Is  not  merged  In  the 
felony. 

We  have  considered  this  case,  and  are  of  the  opinion  that  the 
misdemeanor  Is  merged.  Had  the  conspiracy  not  been  effected.  It 
might  have  been  punished  as  a  distinct  offense;  but  a  contrivance 
to  commit  a  felony,  and  executing  the  contrivance,  cannot  be  i)unlshed 
as  an  offense  distinct  from  the  felony,  because  the  contrivance  is  a 
part  of  the  felony,  when  committed  pursuant  to  It. 
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The  Jaw  Is  the  same  rosporlinB  misdemeanors,  an  Intent  to  romniit 
a  misdemeanor,  manlt'cstly  by  some  overt  act,  is  a  misdemeanor;  Imt 
if  tiie  intent  be  carried  into  execution,  the  offender  can  be  punished 
but  for  one  offense. 

If  the  jury  had  arquitted  the  defendant  of  executing  the  con- 
spiracy only,  sentence  nuKht  have  been  passed  against  him  for  the 
misdemeanor,  because  the  ofCoiise  is  not  laid  to  bo  done  feloniously. 
But  they  have  found  him  guilty  of  acts,  wliic  h,  without  doubt,  amount 
to  a  felony. 

Judgment  must  be  arrested. 

Siii-NoTi". — Since  the  above  has  been  set  in  type,  .Judge  Freeman, 
while  presiding  in  the  Criminal  Court  of  Cook  County,  quashed  an 
indictment  whicli  charged  a  conspiracy  to  assault  and  beat.  The 
judge  said  that  he  did  not  believe  it  was  the  inlention  of  the  Legisla- 
ture that  the  severe  i)cnaltits  of  the  Consiiiracy  Statute  should  l)e 
administered  for  consi)ira(ies  to  commit  ordinary  assaults.  In  support 
of  his  oiiinion  he  cited  MaUinvy  v.  Pcoph:  2i:9  111.  r>Q:\,  S2  N.  E.  Re;). 
3S9.  Tiiis  latter  case  will  probably  find  place  in  the  next  volume  of 
the  American  Criminal  Reports. 


Pkopi.e  v.  GI^,^rA^^ 


121  Mich.  187— so  Am.  St.  R.  400— IG  L.  R.  A.  21S. 


Decided  Scptemljer  12,  1809. 

CoNSPinACY-— Pr.FAniNfi— SiMitmiAusTir  Skanck:  Cf)ns}->iran/  tn  nhtttin 
money  through  spiritiiaJistw  seance— Information  vhorninij  con- 
spiracy against  one:  proof  of  conspiracy  to  defraud  any  one. 

1.  To  combine  and  agree  to  obtain    money    by    giving    fraudulent 

spiritualistic  seance,   which   would  deceive  only   the  unwary,  hf 
acting  on  their  religious  senfinicnts,  is  a  conspiracy  to  defraud. 

2.  An  information  charging  a  cons|)iracy  to  defraud  a  certain  i)erson 

i'j  sustained  by  a  proof  of  a  conspiracy   to  defraud  the  public 
generally. 

3.  A  conspiracy  is  complete  when   formed.     Guilt   does   not   dei)end 

upon  its  success. 

Supremo  Court  of  ]\ri('lii,can. 

Error  to  Koconlcr's  Court  of  Detroit;  Tlon.   "Will Jam  W. 
Cliapiii,  .Tnda'o. 

E.  jMcidford  Gilinan,  convicted  of  coii-spiracy,  appeals.     Af- 
firmed. 
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E.  J.  Jrjjrlcft.  for  the  a]tp('llaiit. 

Allan  11.  Frazer,  Proscciitini?  Attnnioy,  and  Onnoiid  F. 
limit.  Assistant  rrosccnting  AtU)nioy,  for  the  People. 

TTooKKTj,  J.  Tlio  (Icfciidant  was  ponvictod  of  tlio  offciisn  of 
cniispiriiis^  willi  otlicrs  to  olicat  ami  defraud  o^\o  Edwin  II. 
Sadler  of  llie  sum  of  one  dollar.  The  proof  showed  that  the 
(lefendaTit  professed  to  he  a  inateriaHziii<:;  iiiedinm,  and  g'ave 
"iiiaterializinf:;  seaiiees,"  in  which  hv  Avas  assisted  h_v  others 
incntionecl  in  the  ]>roof.  Sadler  was  a  detective,  ami  attended 
willi  another  detective.  J!efore  the  ])roeeedin<i'  hei>'an,  defeiuhint 
sail!  that  the  nsnal  collection  of  one  dollar  wouhl  he  taken  ni>, 
and  Sadler,  aiimnii'  uthei's,  ])aid  a  dollar.  Dnrinjj;  tlu;  proceeil- 
ini;s  Sadler  succeeded  in  exposing  the  defendant  as  an  ini- 
])ostor. 

(^MMHcl  for  the  defendant  say  that  there  are  two  grounds  of 
error  relied  on : 

(1)  The  ini'orination  does  not  meet  the  theory  of  the  (jvi- 
dcnc(>,  because  it  is  olivious  that  any  conspiracy  to  defraud  that 
may  have  existed  was  not  tt)  defraud  Sadler,  but  the  general 
]tnlilic,  and  should  have  been  so  ehargecl. 

(■2)  That  no  crime  was  committed,  because  it  Avas  an  ob- 
vious humbug,  which  could  not,  in  the  nature  of  things,  deceive 
any  rational  being. 

It  is  apparent  that  the  consjtiraey  to  ch(>at  was  n<it  specially 
aimed  at  Sadler  when  the  schemes  was  concocted,  bnt  at  such 
])ersons  us  might  be  iiuluced  to  attend  the  meetings.  It  nniy  be 
that  no  particular  ])ersons  were  in  view,  and,  had  no  one  at- 
tended the  meeting,  no  one  could  have  been  named  as  an  in- 
tended victim,  although  the  oiVense  of  consjtiraey  would  have 
been  coni])lete.  An  indictment  in  such  (  se  might  charge  a  con- 
sjtiraey to  cheat  ''the  citi/cns  or  iidial  iiants  of  the  State  and 
others,"  as  in  the  case  of  Clarij  v.  ('oiii.,  4  Pa.  St.  210;  or 
"such  persons  as  should  become  jturchasers"  (Coin.  v.  Jiidd,  2 
^lass.  '62',)).  Put  where  the  consjtiriU'y  has  been  carried  out, 
and  money  has  been  obtainecl  from  some  jxM'son  in  conse(juencc 
of  it,  the  overt  act  has-  shown  and  made  certain  what  was  nncer- 
tain  before,  viz.,  the  jx-rson  whom  it  was  the  consj)irator''s  inten- 
tion to  defraud.  See  People  v.  Arnold,  40  iMich.  27JJ,  9  X.  W. 
40(j. 

Counsel  cite  the  case  of  U.  S.  v.  Fay.  S3  Fed.  839,  in 
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siip]iort  of  the  sccniul  point.  In  that  case  Howard  paid  (lie 
(Icrciidniit  $.10  upon  tlic  ])r('t('ns('  that  through  suponiatnnil 
jxiwcr  (tf  menial  vision  ])oss(>ssc(l  l)y  liini  ho  could  and  would 
find,  and  inform  him,  Howard,  of  hidden  treasures  ujion  his 
farm.  The  def(>ndant  was  arrested  u])oii  the  charge  of  using 
the  Fnited  States  mail  for  "a  schcino  to  defraud."  U]inn 
motioii,  the  court  quashed  tlie  information  upon  the  ground  that 

''Such  a  schen)e  manifestly  must  involve  something  in  the 
nature  of  a  plausible  device — some  such  device  as  in  itself  is 
reasonaI)ly  adapted  to  deceive  persons  of  ordinaiy  comprehen- 
sion an<l  prudence.  A  manifest  hoax  and  humbug,  like  a  ]U'o|)- 
ositiou  to  tal<(!  a  person  on  a  ilying  triji  to  the  moon,  to  iit  out 
a  traveler  for  a  submarine  voyage  to  China,  or  any  other 
scheiiK!  which  belies  the  generally  known  and  generally  recog- 
niz(>d  lav;s  of  nature,  cannot,  in  the  nature  of  thijigs,  deceive 
any  rational  being.  *  *  *  There  is  a  marked  distinction 
between  a  case  of  tin's  kind,  involving,  as  it  does,  a  physieid 
impossibility,  and  one  related  to  religious,  moral,  or  ethical 
tenets.  A  scheme  to  defraud,  planting  itself  upon,  and  seek- 
ijig  to  take  advantage  of,  such  ten(^ts,  entertained  as  they  are 
by  large  nuud)ers  of  ])eople,  has  been  held  within  tho  contemphi- 
tion  of  the  Federal  statutes,  and  with  this  class  of  cases  I  have 
no  fault  to  find.  *  *  ""  Decause  there  is  no  scheme  set  ont 
in  the  indictment  reasiuiably  adapted  to  deceive  persons  of  ordi- 
nary prudence,  F  am  of  tlu;  ojiiiiion  that  there  is  no  scheme  to 
defraud,  Avithin  the  meaning  of  the  statute  in  question." 

We  are  not  disposed  to  criticise  this  construction  of  a  statute^ 
that  is  not  before  us,  but  we  are  of  the  opinion  that  it  should  not 
be  said  as  a  matter  of  law  that  a  citizen  is  not  a  rational  being, 
even  if  he  be  entrap])e(l  by  cheats  and  false  jtretenses  which 
would  not  deceive  pcrscms  of  ordiiuiry  intelligence.  The  law 
is  more  necessary  to  the  pvotcr-iion  of  the  unwary  and  simple- 
minded,  who  ar."  ^oi  ic  ^'or  du])licify  and  deceit,  llian 
shrewder  pcrso';  !"*  I"u  rsons  do  not  ply  their  nefarious 
vocations  amonc  '.  '  iui  «:'"..--',  but  seek  for  victims  among 
those  whose  credulty  le;  r-.  fi-  :  more  easily  deeeivcd.  Wo  can- 
not agre(>  with  counsel  in  considering  those  who  b(!lievc  in  the 
theories  of  spiritualism  to  be  idiots,  and,  if  we  could,  we  should 
hestitale  to  say  that  one  who  consj)ired  to  cheat  them  would  not 
bo  guilty  of  a  criiue.  It  is  said  that  the  information  charges 
a  cjuspiracy  to  defraud  one  who  could  uot  be  defrauded,  be- 
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oniise  he  know  the  rcjM'csontatioTi.s  to  be  false.  The  conspiracy 
is  coiiipletc  when  it  is  foriiiod,  and  the  p'uilt  or  innocence  of  the 
(Mtuspi Tutors  docs  not  dcixaid  n])on  tlio  success  of  the  enterprise. 
'Hiey  carried  out  their  schenu^,  and  ol)taine((  money  from  Sad- 
ler and  others,  which  sliows  that  lie  was  an  object  of  the  con- 
spiracy, thouii'h  not  necessarily  a  victim  of  it. 

W<!  find  no  error  and  the  judguient  is  ailiruicd. 

The  other  justices  concurred. 

NoTK.  (By  J.  F.  G.). — This  opinion  is  8ul)ject  to  criticism  on  each 
of  its  main  conciusions. 

If  arranging  to  give  a  spiritual  seunee  in  consideration  of  voluntary 
contrilmtions  is  a  conspiracy  to  defraud,  wliy  not  apply  tlie  same  rule 
to  theater  managers,  who  carry  their  flying  girls  through  the  air  by 
means  of  invisible  wires,  circus  operators  for  rol)ing  human  beings  in 
gorilla  hides,  owners  of  a  museum  for  labeling  a  corpulent  hoosier 
as  a  fat  man  from  Siberia,  or  showmen  for  exhibiting  a  painted  tiger? 

Penal  laws  are  not  enacted  for  the  jirotection  of  gullible  seekers 
for  the  marvelous;  nor  consi)iracy  laws  to  deal  with  the  trifles  of 
ordinary  life.  True,  it  may  be  criminal  to  materially  defraud  the 
ignorant  by  means  which  would  not  be  effectual  against  the  wary; 
but  even  had  Sadler  been  deceived  in  the  present  instance,  the 
prosecution  resembles  firing  a  naval  gun  at  a  mosquito. 

Whatever  might  be  said  of  the  credulous  members  of  the  audience 
it  must  be  rememberd  that  Sadler  was  a  detective  who  visited  the 
ehtertainmcnt  In  the  pursuit  of  his  own  crafty  arts.  The  case  brings 
to  mind  that  of  Conticrs  v.  rroplc,  IS  Colo.  HTr,— L?n  Pac.  Rep.  159—25 
L.  R.  A.  1541 — ?>G  Am.  St.  Rep.  2tt5,  where  a  conviction  for  conspiracy 
to  rob  an  express  train  was  reversed,  because  a  detective,  acting  for  the 
Express  Company  assisted  in  jjlanning  the  proposed  robbery. 

Variance  between  the  indictment  and  the  proof:  We  cannot  agree 
with  the  court  In  holding  that  a  charge  of  conspiracy  to  defraud  a 
particular  person  can  be  sustained  by  proof  of  a  conspiracy  to  de- 
fraud the  public,  or  i)ersons  generally.  This  question  was  passed  upon 
very  logically  by  the  Supreme  Court  of  Massachusetts,  many  years  ago 
in  the  case  of  Commomccalth  v.  Harley,  which  case  is  cited  and 
ai)proved  by  the  Supreme  Court  of  Illinois  in  the  recent  case  of  Lowell 
V.  People,  229  111.  227—82  N.  E.  Rep.  226.  In  the  latter  case  the  court 
said: 

"The  most  serious  question  raised  In  this  record  is  whether  the  proof 
sustains  the  allegations  of  the  indidniont.  The  indictment  docs  not 
charge  plaintiff  in  error  with  obtaining  money  by  false  pretenses,  but 
with  entering  Into  a  conspiracy  with  Cowell  to  ol)tain  money  and 
property,  to-wit,  twelve  dollars,  from  one  Nelson  R.  JacUson.  It  Is 
contended  by  plaintiff  in  error  that  as  the  Indictment  charges  a  con- 
spiracy to  defraud  a  particular  individual  It  must  be  i)roven  as  alleged, 
and  that  it  is  not  sufliclent  to  prove  a  conspiracy  to  defraud  the  public 
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Konorally,  or  all  persons  whom  thoy  could  profiire  to  deal  wltli  tlioni. 
Tho  pKiof  shows  that  .TacKson  took  a  polif-y  in  (lie  Union  Lloyds  throii.'li 
l)]ainliff  in  error  and  Cowell,  and  paid  prenilunis  amounting  In  all  to 
$11..'().  Ho  did  not,  however,  sustain  any  loss.  Wlietlier  he  would  have 
heen  i)aid  if  he  had  sustained  iv  lojs  can  only  bo  conjectured  from  tin- 
proof  relating  to  the  methods  and  practices  of  tho  parlies  lo.aiil 
others  who  did  sustain  losses.  Covvell  lestiiled  that  he  n<>ver  Kne\»-' 
■lackaon.  and  that,  when  he  and  plaintiri  in  error  associated  theiii- 
tielves  tosether,  he  had  no  iiUi-ntion  of  clicating  or  derraiuilnn  hi:u 
out  of  any  money  or  proi)erty,  and  that  he  never  had  any  such  in- 
tention at  any  time  afterwards.  It  is  clear  from  the  i)roof  that 
l)laintiff  in  error  and  Cowell  never  conspired  togetlier  to  procure 
money  from  any  particular  peison  or  persons,  and  that  Jackson, 
a  colored  man  runniiiR  a  hjirher  shop,  was  to  them  unknown.  The 
object  and  purpose  of  the  parties  In  associating  themselves  together 
in  the  iiisuiance  buKlness  was  to  procure  money  from  any  and  all 
jjorsons  whom  they  could  induce  to  take  poll(  ies  in  tiie  organizations 
they  represented. 

"In  Comuiaiiiccallh  i\  Hurley,  7  ]\Tete.  ."OO,  the  indictment  charged 
defendants,  Roliert  llarley  and  IMiilenla  l!arl(\v,  with  conspiring, 
eomliiaing,  and  agrec-ing  together  to  cheat  and  defraud  one  Stephen 
W.  Marsh  out  of  i.  |)iaiu)fort(».  The  trial  court  Inst rm  ted  tlio  jury 
that  it  was  not  necessary  for  the  |)rose(ut!on  to  prove  an  agree- 
ment or  conspiracy  to  cheat  and  defraud  .Marsh  In  particular;  li\it  if 
the  proof  showed,  beyond  a  reasonable  doubt,  that  tho  defendants 
united  and  agieed  together  to  (beat  the  pul.die  generally,  or  any 
individual  whom  they  might  meet,  and  be  able  to  defraud,  and  in 
pursuance  of  that  agreement  one  of  tlie  defendants  nuide  and  de- 
livei'cd  to  the  other  defendant  promissory  notes  to  enable  him  to 
<arry  into  effect  the  unlawful  agreement,  that  the  notes  were  re- 
ceived by  said  defendant  with  intent  to  use  them  for  tlie  purpose 
of  cheating  said  .Marsh,  and  that  he  did  use  tluni  for  that  puriKise 
and  theicby  cheat  and  defraud  Marsh  of  a  i)ianoforle,  the  offense 
against  the  defeiulants  was  proven,  although  it  did  not  appear  that 
Philenia  llarley  (the  one  who  gave  the  notes)  knew  Marsh  was 
the  indi\idual  to  l)e  defrauded,  or  that  the  defendants  had  agreed 
together  to  perpetrate  this  particular  fraud  on  him.  The  court 
held  ii  was  competent,  in  an  indictment,  to  cliarge  a  conspiracy 
to  defraud  the  public  generally,  hut  said:  'Tiie  Covcrnment  having 
elected  to  set  foith  in  the  indictment  a  special  intent  to  defraiul 
Ste))hen  W.  A!arsh  as  the  object  of  the  conspiiacy  on  the  part  of 
both  conspiraiors,  I'hilenia  llarley  and  Itoi)ert  llarley,  that  alleg.i- 
tion  was  a  nuiterial  one,  and  the  Government  was  bound  to  estab- 
lish it  by  proof.  15ut  tliat  allegation  (<mld  not  be  estaldished  by 
proof  that  the  defendants  conspired  and  agreed  together  to  cheat 
the  public  generally,  or  any  individual  whom  they  might  be  al)le 
to  defraud.  Such  fact  of  a  consi)iracy  to  cheat  Stephen  \V.  Marsh 
cannot  be  said  necessarily  to  result,  nor  can  It  be  legally  inferred, 
from  the  fact  of  a  conspiracy  to  clieat  the  public  generally,  or  any 
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person  whom  tlioy  might  meet.'  This  rule  was  followod  ami  tht 
a!>ove  case  clUd  with  aiiiiroval  In  Cuminontcealth  v.  Ktlluuy,  7  Cush. 
473. 

"In  2  Wharton  on  Criminal  Law,  sec.  U[)(j,  after  quoting  from 
Timlal,  C.  J.,  It  la  said:  'Where,  therefore,  the  persons  Injured 
v.ere  dedued  at  the  time  of  the  consiilracy  and  ascertainaliie  hy 
tlie  pleader,  tlitir  names  should  be  spciilicd  in  the  Indic  imeiiL.  Where, 
however,  the  conspliaiy  was  to  defraud  a  class  not  (apalile  of  being 
at  the  time  reaolvcd  Into  Individuals,  or  to  defraud  the  pul)llc  gcn- 
cr;illy,  then  the  s|)e(illralion  of  names  is  imiiracthable  and  hence 
unnecessary.  An  intent  to  cheat  A  as  an  individual  is  not  sustained 
by  evidence  of  an  intent  to  clieat  the  public  generally.' 

'in  2  iMc('lain  on  Criminal  Law,  sec.  1)N2,  it  is  said:  'Where  the 
ciiarge  is  of  a  conspiracy  to  defraud  in  general,  it  is  not  necessary 
to  spetiflcally  allege  I  lie  name  of  the  person  or  persons  intended 
to  be  defrauded.  It  is  enougli  to  (barge  the  intent  to  defraud  jier- 
Bons  of  a  particular  class  or  description.  IJut,  if  the  conspiracy 
charged  is  to  defraud  a  parlicular  person,  he  should  be  named,  and 
tlio  proof  must  correspond  to  the  allegation  in  this  respect.  If 
the  charge  is  of  a  cons|)iracy  to  defraud  the  public  generally,  proof 
of  an  intent  to  defraud  a  particular  jierson  will  constitute  a  va- 
riance. But  it  is  not  necessary  to  allege  tlie  names  of  all  persons 
intended  to  bo  injured.  It  is  sullic  lent  to  stale  the  names  of  some 
and  that   the  names  of  others  are   to   the  grand  jurois   unknown.' 

"It  is  not  necessary  to  tlie  validity  of  an  indictment  for  a  con- 
spiracy to  dieat  and  defraud  that  it  should  set  out  the  names  of 
the  persons  intended  to  be  (heated  and  defrauded  if  the  conspiracy 
was  not  aimed  at  a  particular  or  dellnite  individual,  hut  was  aimed 
to  cheat  and  defraud  the  public  generally.  In  such  case  an  indict- 
iiu'iit  containing  approjuiate  averments  tliat  a  conspiracy  was  entered 
into  by  the  dclciidaiits  for  the  puijiose  of  defrauding  the  puldic  gen- 
erally, or  the  Hiatc!,  or  tlie  I'nited  States,  as  the  case  may  be,  would 
be  a  good  indictment.  2  liishop  on  Crim.  I'roc.  sec.  210.  The  rule 
has  long  been  eslalilifiicd  that  under  an  indictment  for  larceny  a 
variance  between  the  proof  and  the  allegations  of  the  indiilment  as 
to  the  ownership  of  the  iiropcrty  is  fatal,  i  he  rule  appears  to  be 
llie  same  in  prosecutions  for  conspiracy  to  cheat  and  del i and.  This 
Indictment  c  largiJS  tiie  defendants  with  conspiring  to  cheat  and 
dcMiaud  .Jackson,  who  was  unknown  to  the  defendants,  or  either  of 
tlii'iu,  so  far  as  the  proof  shows,  before  he  took  a  po'.icy  in  one 
of  thilr  companies.  .Jackson  never  sustined  any  loss,  and  no  lia- 
bility accrued  to  him  on  account  of  the  insuranc!e  policy  written  fop 
him  in  one  of  the  organizations  re|iresented  by  plaintiff  in  error 
and  Cowell.  It  cannot  lie  said  that  the  allegations  of  a  consiilracy 
with  the  intent  to  cheat  and  defraud  .Tackson  are  sustained  by 
proof  of  an  Intent  to  cheat  and  defraud  the  imblic  gi-neially.  Neither 
can  it  be  inferred  from  proof  that  some  persons  w  tco  insured  with 
plaintiff  In  error  and  Cowell  and  i>aid  tluir  premiums  sustained 
losses   that   were   not   paid,   that,    tlierelore,   Jackson,    who   sustained 
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no  loss,  would  have  been  refused  imyment  if  the  Insured  property 
had  been  destroyed.  In  erinilnal  cases  it  is  not  Bufhclent,  to  bu»- 
tain  a  eonvletlon  on  a  particular  charge,  to  prove  that  the  defendant 
was  guilty  of  some  other  charge  or  of  general  bad  and  crlniiniil 
conduct;  but  the  proof  must  estahlish  his  guilt  of  the  particular 
(barge  set  forth  in  the  indictment.  Tills  rule  was  not  complied 
with  in  this  case,  and  we  are  of  the  opinion,  therefore,  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

"The   Judgment    is    thercifore    reversed,    and    the    cause    remanded. 

"Reversed  and  remanded." 


IIandmcy  v.  St.\tk. 

115   Ga.    581—41   S.    E.    Uep.   992. 

Decided  June  4,  1902. 

CoN.spiRAev:      Limitation    of    joint    rcspousibilily    for   separate    ads. 

The  rule  that,  when  individuals  associate  themselves  in  an  un- 
lawful enterprise,  any  act  done  in  pursuance  of  the  conspiracy  by 
one  of  the  consiiirators  is,  in  legal  contemplation,  the  act  of  all, 
is  subject  to  the  (lualification  that  eat  h  is  resjionsible  for  the  acts 
of  the  others  only  so  far  as  such  acts  are  naturally  or  necessarily 
done   pursuant   to,   or   in    furtherance   of,    the   conspiracy. 

(Syllabus  by  the  Court.) 
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Supremo  C<nu't  of  Georgia. 

Error  to  Siiiierior  Court,  Wilcox  County;  Hon.  D.  JNf. 
Eoberts,  Judge. 

G.  AV.  llsiudley,  convicled  of  disorderly  coiidiict,  brings  er- 
ror,    llever.sed. 

Ifal  Lairson,  for  plainiitT  in  error. 

John  F.  Dc  Larij,  Solicitor  (icncral,  contra. 

CoTiB,  J.  The  accused  was  j)laccd  on  Irial,  diargod  with  the 
offense  of  using  okscene  and  vulgar  langiuige  in  the  presence  of 
a  female,  and  was  convicted.  Ife  ciHiiplains  that  the  court 
erred  in  refusing  to  grant  him  a  new  trijil. 

It  ai)pears  from  the  evidence  that  the  acctised,  his  son,  and 
others  went  near  the  house  of  the  prosecutor  for  the  purpose 
of  assisting  his  daughter  to  run  away  and  marry  the  son  of 
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tlio  neonsod,  nnd  tlmt  liMviiii;  wiiilod  tlio  nci'ood  tliiip  nt  tlio 
iippoiiiti'd  })la('o  for  tlic  (Iiiii<ilil('r  of  flic  jirnscciitoi"  to  appciir, 
jiiul  slio  not  havinpj  l<('i»f  llic  ciiuiiiiciiiciif.  tlio  nccusod  iiikI  tlus 
ntjic'i's  started  alonn'  the  |tiil)li(^  nijid  which  ])a.ssoil  tho  prosocMi- 
for'a  hnuso;  mid  while  in  front  of  tlio  hoiiso  tho  hin,n'nafj;o  s('t 
fiirth  in  tho  iiidictiiK  nt  \v:is  h('iir<l  l)v  tho  wifo  of  Iho  jirosociitor, 
iis  woll  as  l»,y  iho  prdx'cntur  hinisclf,  hoth  of  whom  testified 
that  they  reeopiizeil  the  veiee  of  tho  aeensod.  Tho  neensod, 
ill  his  slateinent,  (leiiie(l  luninu'  used  tho  laniftian'o  allei>'e(l,  (»r 
liny  .siniihir  lanunauc,  on  th<'  occiisioii  in  (luostioii.  Tho  court 
(liarii'ed  the  jury,  in  snlistaiico,  that  if  tlio  aeensod  ami  otlu-rs 
were  eiiii'a^'ed  iu  a  eommeii  de-iaii,  and  whih*  they  -wore  aetini? 
ill  furllierauec!  of  that  desiiin  iiny  one  of  fliem  used  snh- 
sliintially  the  words  :illc::i'd  in  llie  indicl  iiiciit  in  the  ]treseiioc 
of  the  wife  of  the  ]ir<)secnlnr,  williDiit  |)rovoeat ion,  the  accused 
wiiiiid  lie  jiiiilly,  iMil wilh-l;iiiiliii;r  he  may  not  have  used  tho 
wMi'ds  hiiiiselt'.  ( 'Mii!:i!;iiiil  is  made  tliat  this  (diai'ii'e  was  orron- 
(■  I!;,  for  llie  r(':is(  ii  tl'.at  it  i\' c^.  mit  slate  that  the  comiiKm 
I'l  .>ii'ji  must  have  hci  n  iiiilawfnl,  and  for  tho  further  reasou 
li;al.  even  if  tho  enmnioii  intent  was  unlawful,  the  act  charii'CMl 
ill  tlie  iiidielnieiit  was  not  eiie  that  was  in  fiirtherance  of  tho 
ciiiiiiiioii  nulawfii!  iuir|i(ise.  It  does  uot  ap])oar  from  flu^  re(v 
"•I'd  what  was  the  a"e  of  the  prn-ii'ciilor's  daiitihter,  and  fhere- 
i'nre  it  cannot  he  (lelerminetl  wliellier  tho  accused  and  fhos(3 
wli'.i  whom  he  was  associated  for  tlu^  purpose  of  enahliuf^  her 
111  leave  her  lallier's  home  and  marry  the  son  of  the  accused 
were  (  niiaiivd  in  an  uiilawrnl  eiilerprise.  If  flu^  daniihter  was 
lA'  t'lill  aiic  she  had,  if  she  desired  to  do  so,  a  lejial  rijilit  to 
irarry  tho  sou  of  the  a<'<'nsed  without  the  consent  and  against 
il'e  wishes  of  her  father;  and  any  one  who  aided  her  iu  hriiie,'- 
iii^'  aln)iit  this  result  wou]<l  uot  he  jiuilty  of  ouii'aiiin^'  in  auy 
r.nlawt'nl  ])urpose,  so  loii^;'  as  they  vefraiiie(l  from  tho  coinmis- 
sinii  of  any  unlawful  act  in  the  furthorauco  of  this  ]Mir])oso. 
II*,  however,  the  dauuhter  of  tho  ]trosecutor  was  a  minor  un- 
der the  aa'o  of  eiiL'hteeii  years,  and  her  father  ohjeclod  to  lior 
iiiarriai^(>  with  tlii'  sou  of  the  accused,  uml  tho  accused  and 
niliors  assemhled  for  the  purjiosci  of  ai<lin,n'  her  iu  escaping 
Iroiii  her  father's  house  for  the  purpose  of  contracting  mar- 
ria!j,e  with  tlu^  sou  of  the  accused,  this  would  ho  an  unlawful 
purpose,  and  any  niomhor  of  the  party  would  ho  respousihle 

In  115  Ga.  the  girl's  age  is  put  at  fourteen  years. 


00 


AMHIllCAN  CRIMINAL  RKI'OUTS. 


fdi-  iiiiy  net  (li'iic  l)y  nny  otiicr  tnoniltor  in  fiirfluM-iinPo  of  t1li^ 
(Miiiiiii  11  |illf|i<isr,  nrt  well  as  for  all  llu!  (•oiiscqiiciicc.s  wllicli 
would  iiiihii'iilly  or  iicccssMrily  result  from  any  act  doiu!  \>y 
iMiy  iiicuilx'r  of  tlio  ]»arly  in  pursuaiico  of  i\u>  comiiioii  iiii 
lawful  ciitcrpn'sc.  Sec,  in  tlii'J  connection,  JVn.  Code,  §  11(»; 
CtirhiKii  r.  >7^//r.  91  (Ja.  7';:5. 

Hut  even  if  tin;  coiuiiion  dcsi<:ii  was  niilawfiil,  and  if  one 
iiicinhcr  of  llic;  jiarly  dcparU'd  from  llu!  original  dcsijiii  as 
ani'ccd  upon  l)y  all  of  tlio  iticiiibora,  and  did  an  act  which  was 
not  (inly  not  cont(!iii])latcd  hy  llio^^  who  ciitcrod  into  the  com- 
mon ])iir|>os(',  l)iit  was  not  in  furtherance  lliereof,  nor  the 
natural  or  lei;'itimato  conseiiuenco  (»f  anything  connected  thei- •- 
with,  llic  person  f>'uilty  of  siicli  act,  if  it  was  itself  niilawl'ii'. 
would  alniie  he  rcs])oiisil)le  therefor.  See  (!  Am.  &  Va)'^.  Kwc 
Law  (lM  ed.)  ])]).  S70,  S72 ;  1  Dish.  Xew  Cr.  Law,  S  C,:;!, 
siihd.  -;  Fcrr/tison  v.  Slule,  o2  Ga.  (ioS.  (\inc(>(liiiir,  for  tli  ■ 
sake  of  till'  arfi'umcnt,  that  tlie  accused  and  those  with  wh:;'i 
he  was  iissneiiite<l  wore  eiiira.y'ed  in  n  common  niilawful  ]>iir 
pose  on  the  occasion  in  (piestion,  the  \\m\  of  the  words  allege  I 
in  the  indictment  was  not  in  furtherance  of  this  common  de- 
siii'ii.  The  use  of  ohsceiie  and  vnlii'ar  lann'ua.ixc'  in  tlio  ])re:-teii'-  ■ 
of  a  female  was  no  ]iart  of  the  oriii'iiial  design  to  aid  th  ■ 
daui;hler  of  the  pmsecutor  tn  escajH)  from  luT  home  and  marry 
the  son  of  the  accii'-ed.  ^^;l(■ll  conduct  on  the  ])art  of  any 
memher  of  the  party  was  not  in  cniitemplation  hy  tlicMU  when 
they  associaleil  themselves  ti'O'ether  for  the  ]>iirpose  of  assist  i!i;r 
in  hriniiinu'  at)out  the  marriajn'c,  nor  was  the  nse  of  snch  words 
the  natural  or  Iciiitimate  consequence  f>f  anylhini^  connect e  1 
with  that  desiiiii.  There  heiii'-'  no  evidence  clearly  idcntifyiiii"' 
the  accused  iis  the  one  who  used  the  lantiuap'  <iii  tlio  occasion 
in  ([ueslioii,  oilier  than  the  testininny  of  the  two  witnesses  wlin 
claimed  to  have  rccoii'iii/ed  his  voice,  and  it  l)ein,i?  i)ossihlc  that 
the  jury  miiilit  liave  helieved  that  the  accused  did  not  nse  the 
langua.ue,  hut  that  it  was  nsed  by  some  other  nieinher  of  the 
party,  the  error  in  the  char.ue  in  question  was  of  such  a  char- 
acter as  to  require  the  grant iiii;'  of  a  new  trial. 

Judiiineiit    reversed.      All    the    justices    concurring,    except 
LewiSj  J.,  absent  on  account  of  sickness. 


I 


PEOI'LL:  KX  IlEL.  LEWISUDN  v.  OUIilKN.  07 

rj:oiT,ic  i:x  iti;r,.  Lkwimoiin  v.  O'Muikn. 
I'KurLK  i;.\  i!i;r.  Lknv'i.soii.v  v.  AVvatt, 
170  N.  Y.   2.'.;!— OS   N.   E.   Roi).  383. 
Doihlod  Odohcr   UO,    1903. 

COiNSTiTi  TioN,\r-  Puivii.iiii;  AciAiNST  Si;i,i-In('uimin Ai  1(»n:  The  consti- 
iutitmul  protection  imt  inily  cilfiuls  to  iwvurity  aaaliist  the 
fiiniishl)ifi  cviilnicr  (i:iitiiiiit  one's  self  hut  tii/aiiist  oiiotiitu  any 
aiciiiic  thromili  whiih  ci iinii  atinn  ti'stini'ii;/  <an  he  procured — • 
A  statute  providiiii/  that  involuntary  testimony  sliall  not  he  used 
against  the  oiver,  <l'ics  not  i/ire  coniplete  immunity,  and  may  he 
ignored  hy  a  vllncss — Authorities  rerieu-rd  and  a  Icudiny  ^'clO 
Yortc  c(u-,e  overruled — ILrlcnt  of  the  privilcije. 

1.  Tlic    provision   of   tlio   Constitution    of    Ncnv    Yorlc     (Art.    I,   ecc, 

C),  tliiit  IK)  pciHon  "slmli  1)0  coniiii'lled  in  any  <'riniinal  caso 
to  he  a  witness  uRalnst  liinis  It,"  ia  a  loniiilelo  guaranty,  pro- 
tinting  any  i)erson  from  ln'ing  conipoiled  to  give  cvldenro,  that, 
may  (lliuT  teiul  dircclly  to  incriminate  lilniself,  or  wiilcli  may 
open  an  avenue  tlirougli  \vlii(li  facts  may  uc  uscLTtained,  or 
olliir  testimony  discovered,  whleli  could  In  a  criminal  prosecu- 
tion lie  used  against  him. 

2.  Section  312  of  the  I'emvl  Code  of  New  Yorl?,  wliich  provides  that 

such  involuntary  testimony  cannot  be  used  against  the  witness 
may  l)e  ignored  hy  him,  as  it  does  not  give  Lim  tho  protection 
guaranteed  by  tlic  Contitltution. 

Court  of  Appeals  of  Xcw  Yorlc. 

A])p('iil  from  Apiicllatu  l-)ivi.sion  of  tl.'o  Supremo  Court, 
First  1  )i'])iirlUK'iit. 

Tlic  nliitor's  petition  for  <H.s('liiir,i!,'e  ii])on  Avrit.s  of  liahcafi 
corpus  and  crrllorari  was  di'iiied,  l)_y  order  of  the  Special 
'rcnii.  lie  appealed  to  the  Appellate  Division  and  this  order 
was  rev(!rsed.  'J'lie  respondent  [hm  appealed  to  the  Court  of 
Apjjeals.     Affirmed. 

William  Travcrs  Jerome,  District  Attorney  (Howard  Gans, 
of  counsel )  for  the  app(>llaiit.s. 

Alfred  Laulerhaeh  and  P.  J.  Booney,  for  the  appellee. 

T)AK'rf,KTT,   J.     In  Dccemher,    1002,   an   information   was 
presented  to  the  Court  of  Special  Sessions  of  the  First  Division 
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of  the  City  of  New  York,  charging  in  due  ^nviu,  that  for  tho 
period  beginning  the  first  day  of  January,  100-2,  and  emliii^' 
the  first  day  of  December,  1902,  one  Ilicluird  A.  Caniield  wa.-, 
conducting  a  gambling  house  at  Xo.  5  E  .st  44th  street,  in  the 
City  of  Xew  Yoi-k,  and  praying  that  srbpa'uas  might  issue 
in  order  that  the  matter  Jo  fully  iiKpiired  into  uptm  oalhs 
of  ])ers()ns  attending  in  obedience  to  such  subpcrn.as. 

Thereafter,  at  the  request  of  the  District  Attorney,  the  iiuig- 
istrate  issued  a  suhpana  addressed  to  the  relator  licreili,  rc- 
(piiring  him  to  attend  before  hiiu  and  to  answer  such  quest  idus 
as  might  be  i)ut  to  him  on  tho  information  against  Can!;(l(l. 
Tho  relator  .ij)])eared  and  Avas  duly  allirmcd,  })ursuant  to  hi  w, 
and  after  stating  upon  cxauiination  that  he  had  knowiL  tlio 
defendant  Richard  A.  Canfield  four  or  iive  years  and  that  he 
had  not  been  in  the  premises  No.  5  East  -1-1  ih  street  prior  to 
Decend)er,  1S!J1>,  was  asked  the  lolhAviug  questions:  ''Q. 
Have  you  ever  been  in  there  in  your  life^  Have  you  ever 
been  in  the  ]>reuiises  Xo.  o  East  41th  street,  in  the  City  and 
County  of  Xew  York '^"  These  questions  the  relator  refiiseii 
to  answer  on  tho  ground,  among  others,  that  they  might  tmul  to 
criminate  him. 

The  District  Attorney  thereupon  promised  the  witness  iui- 
muuity,  and  called  his  attention  to  section  "42  of  tho  J'eiial 
Code  as  affor-ling  hiui  comjdete  protection.  The  court  there- 
upon directed  the  witness  to  answer,  and  the  latter  said,  "I 
respectfully  decline,  judge."  Thereujion  a  coui])laiut  was  uuidi; 
by  a  deputy  assistant  district  attorney,  duly  setting  forth  tht; 
facts,  and  thereon  and  on  certain  exhibits  annexed,  the  magis- 
trate issued  a  Avarrant  for  the  arr^''^  of  the  relator,  charging 
him  with  a  cri'uinal  C(mtempt  oj  court.  The  warrant  w;is 
thereupon  delivered  to  the  appellant  Cannon,  a  peace  oliieer, 
who  arrested  the  relator. 

After  various  proceedings  unnecessary  at  ihia  time  to  con- 
siJer  in  detail,  Gannon,  the  peace  ofllccr,  was  served  with  a  writ 
of  habeas  corpus,  commanding  him  to  bring  the  relator  before 
Justice  Scott  of  the  Supreme  Court,  and  a  writ  of  ccrliomri 
was  also  obtained  directed  to  Justice  Wyatt  of  the  S])ecial 
Sessions.  Upon  the  hearing  of  the  issues  an  order  was  made 
dismissing  the  writs  and  remanding  the  relator  to  the  custody 
from  which  he  was  taken.  Upon  aj)peal  the  Appellate  Divi- 
sion reversed  this  order  with  a  divided  court. 
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'I'lic  rt'lator  seeks  to  justify  his  refusal  to  answer  under 
arlicle  <i:)e,  section  six,  of  tlsc  Constitution  of  this  8tate,  whieh 
l»r()vi(I('S  that  no  person  ".shall  ho  coiupellcd,  in  any  criminal 
case,  to  he  a  witness  ap:ainst  hinieslf." 

It  is  insisted  on  hehalf  of  the  People  that  the  witness  is 
fully  protected  hy  section  312  of  the  Penal  Code,  and  should 
have  hoen  coinjtelled  to  answer.     The  section  n  ikIs  as  follows: 

'"Xo  ])erson  shall  he  excused  from  fi'ivinj;  testimony  upon  any 
investigation  or  ]U'oceedin,£;  for  a  violation  of  this  chapter,  upon 
tlic  ground  that  such  testimony  would  tend  to  convict  him  of 
a  crime;  hut  such  ti'stimony  cannot  he  received  against  hiui 
upon  any  criminal  investigation  or  proceeding." 

The  relator  contends  that  this  section  does  not  afford  him 
full  protection,  and  is  not  as  hr()ad  in  its  provisions  as  the 
Constitution.  This  constitutional  provision  is  ])recis('ly  the 
same  in  idn'aseology  as  the  fifth  amenduient  of  the  dmstilution 
of  the  Tniled  States.  The  same  language  is  also  found,  iu 
sulcstiiiice,  in  nmny  of  the  State  Constitutions. 

Early  in  the  history  of  this  court,  in  People  ex  rel.  Unrllcy 
V.  Kcjii/  (24  X.  Y.  74),  this  i)rovision  of  the  State  Constilii- 
ti(tn  was  construed,  the  court  holding  that  it  did  not  ))n)tect 
a  witness  in  a  criminal  prosecuti<m  against  another  ]ierson  from 
licing  compelled  to  give  testimony  which  implicates  him  in  a 
crime,  when  he  has  heen  ])rot(>cted  hy  statute  against  tlui  use 
of  such  testimony  on  his  own  trial.  Judge  Denio  said  (i>]i. 
S2,  S."})  :  "It  is  ]ierfectly  well  settled  that  where  there  is  no 
h^gal  provision  to  protect  the  witness  against  the  reading  of 
the  testimony  on  his  own  trial,  he  cannot  he  compelled  to  an- 
swer. (People  r.  Mather,  4  Wend.  22!),  and  cases  there  re- 
ferred t().)  This  course  of  adjudication  does  not  result  from 
any  judicial  construction  of  the  Cimstitution,  hut  is  a  branch 
of  the  common-law  doctrine  which  excuses  a  jjcrson  from  giv- 
ing testmony  which  will  tend  to  disgrace  him,  to  charg(>  him 
with  a  penalty  or  forfeiture,  or  to  convict  him  of  a  crime. 
It  is  of  course  com])etent  for  the  Legislature  to  change;  any 
doctrine  of  the  common-law,  hut,  I  think,  they  could  n(tt  com- 
]H'l  a  witness  to  testify  oi.  the  trial  of  another  pv  son  to  facts 
which  would  prove  himself  guilty  of  a  crime  without  in- 
demnifying him  against  the  conseciuences,  because,  I  thiidc,  as 
has  been  mentioned,  that,  by  legal  construction,  the  (.Vnistitu- 
tion  would  he  found  to  forbid  it.     But  it  is  proposed  by  tho 
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a])])pnant's  counsel  to  push  the  construction  of  the  Constitu- 
tion a  step  further.  A  j)cTson  is  not  only  coinpollaWo  to  bo 
a  witness  aitaiust  himself  in  his  own  cause,  or  to  testify  to 
the  truth  in  a  prosecution  against  another  person,  where  tho 
evidence  given,  if  used  as  hi.-  admission,  might  tend  to  con- 
vict himself  if  he  should  he  afterwards  prosecuted;  hut  ho  is 
still  ]irivileged  froiu  answering,  tlntugli  he  is  secured  from  his 
answers  being  re])eale(l  to  his  ])vejudice  on  another  trial  against 
himself.  It  is  no  doubt  true  that  a  precise  account  of  tho 
circumst.nnces  of  a  given  crime  would  afford  a  ])rosecutor  some 
facilities  for  fastening  the  guilt  ujwn  the  actual  offender, 
though  he  were  not  ])ennitted  to  ]irove  such  account  upon  tho 
trial.  The  ])<)ss(  sion  of  the  circumstances  might  ])oint  out 
to  him  sources  of  evidence  which  lie  would  otherwise  be  ignor- 
ant of,  and  in  this  Avay  th(^  witness  might  be  prejudiced,  lint 
neither  the  law  nor  the  Constitutiou  is  so  sedulous  to  screen 
the  guilty  as  the  argument  supposes.  If  a  man  cannot  give 
evidence  upon  the  trial  of  another  ]ierson  witlioiil  di-;closing 
circumstances  which  will  make  his  own  guilt  a])]»arent,  or  at 
least  capable  of  ju'oof,  though  his  account  of  the  transactions 
should  never  be  used  as  evidence,  it  is  the  misfortune  of  his 
condition  and  not  any  want  of  humanity  in  the  law." 

We  thus  have  a  clear  inlerpretati(m  of  the  constitutional 
provision  which  reads  that  "no  jierson  can  be  compelled,  in 
any  criminal  case,  to  be  a  witness  against  hinis(df,"  as  fol- 
lows: That  the  words  "any  criminal  case"  mean  a  criminal 
case  against  the  witness;  that  the  ])rolubition,  "no  person  can 
be  comjielled  *  *  *  to  be  a  witness  against  himself,"  is 
fully  satisfied  when  the  evidence  of  a  witness  talsi  ii  on  the  trial 
of  another  person  is  held  to  be  inadmissible  on  his  own  criminal 
prosecution;  the  fact  that  his  evidence  on  the  trial  of  another 
person  nniy  afford  the  ])ublic  ]trose('utor  some  facilities  for 
fastening  the  guilt  upon  himself  dues  not  jjermit  him  to  bo 
silent. 

It  is  clear,  if  this  case  is  to  be  regarded  as  containing  a  cor- 
rect expositiftn  of  the  constitutional  provision  u.ider  review, 
that  the  relator  should  have  been  re(|uired  to  answer  the  (pies- 
tion  propounded  to  him,  as  his  ])rotection,  alik(!  uiuler  tlu;  Con- 
stitution and  the  statute,  is  confined  to  the  single  ])rovision 
that  hi'j  evidence  cannot  be  received  against  him  in  any 
criminal  investigation  or  proceeding. 
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The  opinion  in  Pcnj/lc  ex  rcl.  JJacllcij  v.  Kcllij  (fiiiprn)  was 
writ  tea  by  a  distingiiislu'd  jurist,  whose  leaniinii,-  and  ability 
have  placed  him  among  the  great  judges  of  this  Slate  who 
now  rest  from  their  lalxtrs. 

It  is  with  no  little  hesitation  that  this  court  feels  con- 
strained to  ado])t  a  less  technical  and  more  liberal  interpreta- 
tion of  this  brief  ])rovision  of  the  Constitution. 

As  w(!  have  already  ])ointed  out,  the  Fifth  Amendment  to  the 
(Vinslituti(»n  of  the  I'nited  States  contains  tlu'  ])recise  lan- 
giiiiiic  of  otir  State  Constitution  now  nmler  review. 

In  Jiroirn  v.  Walh'cr  (Hi  I  V.  S.  5i)l,  GOC.)  the  Supreme 
Cdurt  of  the  Tnited  States  said: 

**Jt  is  true  that  the  Fifth  Amendment  to  the  Constitution 
of  the  I'nited  States  docs  not  operate  n])on  a  witness  testify- 
ing in  tlu^  State  courts,  as  the  tirst  eight  amendments  to  the 
('(institution  of  the  I'niled  States  are  limitations  only  U]»on  tlu; 
pnwers  of  Congress  and  the  I'Vderal  courts,  and  are  not  aj)- 
plicable  to  the  several  Slates,  except  so  far  as  the  Fourteenth 
Amendment  nuiy  have  made  them  applicable.  ( lUirron  v. 
J!(illiiiinir,  7  J'eters,  lM:!;  Fox  r.  Ohio,  5  JI(.w.  ( I".  S. )  -HO; 
Williers  r.  JliirUci/,  l'O  I  low.  (F.  S.)  84;  Tirilrhdl  r.  Com- 
moiiinnJlli,  7  Wall.  :V2\\  J'rrssrr  v.  Illinois,  llC  F.  S.  li.")!'.)" 

It,  therefore,  follows  that  while  the  case  to  which  we  are 
about  to  refer,  of  ('onnscliiKni  v.  Ililrluork  (142  F.  S.  547), 
nuiy  not  be  binding  as  an  authority  u)»on  this  court,  yet  its 
rciisoning  is  must  persmisive  and  has  bei-n  followed  in  several 
Sliites  of  ihe  Fnion  wlmsi'  Cimslilulions  contain  a  similar  pro- 
visi(.ii  to  the  one  under  ci.nsideriil  ion.  (Siiiilli  r.  I^iitilli,  IK! 
X.  C.  ;5S(};  JC.r  parlc  Cohen,  104  Cal.  rr2i;  Ex  jiaric  Arnol 
('(iHcr,  K'lti  Mo.  (KM;  M ishiiniiis  v.  iSharcr,  r)S  Fac.  Kepr. 
(Wyo. )    111.     See,  also,  Eincnj's  Case,  107  Alass.   17lM 

in  CoiinsrliiKni  r.  II ilrhroci,-  {sitpiv)  it  was  lield  that  where 
a  jterson  was  under  examinalinn  bet'itre  a  gran<l  jury,  in  an 
invest Igiit inn  into  certain  allegeil  violations  of  the  Interstate 
Commerce  Act,  he  is  not  obliged  t(»  answer  (jueslions  where 
he  stales  thai  his  answers  might  tend  to  criminate  him,  although 
seetiiin  SCO  <it"  the  I'nited  Slale>  Iie\ised  Statutes  provides  that 
nn  evidence  given  by  him  shall  be  in  any  manner  used  against 
him,  in  any  court  of  the  I'nited  Stalts,  in  any  criminal  i)ro- 
(•ee;ling.  The  case  before  the  grand  jury  was  a  criminal  case. 
The  nuaning  of  the  constitutional  provision  is  not  merely  that 
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a  ]K'rs(in  shall  not  bo  comjiollod  to  bo  a  Avitnoss  against  himsolf 
in  a  criiiiiiial  j^'oscciition  aiiainst  liimsi'lf,  but  its  object  is 
to  insure  that  a  jicrsou  shall  not  be  coiuiu'llod,  whon  acting 
as  a  witness  in  auv  invest igat ion,  to  give  testimony  which  may 
tend  to  show  that  he  hiniself  Inis  committed  a  crime. 

jMr.  .Instice  I>latehl"ord,  writing  for  tlu?  court,  said  (p.  5(52)  : 
'Vlt  is  broadly  contended  on  the  pjirt  of  tlie  appellee  that  a 
Avitness  is  not  entitle*!  to  plead  the  ]>rivilege  of  sih.'uce  except 
in  a  criminal  case  against  himself,  but  such  is  not  the  lan- 
guage of  the  Constitution.  Its  ]U'ovision  is  that  no  person 
shall  ho  comiielled  in  (iin/  criminal  case  to  be  a  witness  against 
himself.  'J'his  ])rovision  must  hav(»  a  broad  constructi<»n  in 
favor  of  the  right  which  it  was  intemled  to  seoiro.  The  matter 
under  investigation  by  the  grand  jury  in  this  case  was  a  crimi- 
nal matter,  to  iiKpiire  whelher  there  had  been  a  criminal  viohi- 
tion  of  the  Interstate  ('(imnierce  Act.  If  Counselman  had 
been  guilty  of  the  I'latters  in([uireil  of  in  the  questions  which  ho 
refused  to  answer,  he  himself  was  liable  to  criminal  prosecu- 
tion under  the  .\ct.  The  case  before  the  grand  jury  was,  there- 
fore, a  criminal  case.  Th'>  reason  given  by  Counselman  for 
liis  refusal  to  answer  the  ^.lestions  was  that  his  answers  might 
tend  to  crimimite  him,  and  showed  that  his  ap|>rehension  was 
that,  if  he  answenid  the  questions  truly  and  fully  (as  he  was 
bound  to  do  if  he  should  answer  them  at  all),  the  answers 
might  show  that  lie  lunl  committed  a  crime  against  the  Inter- 
state Commerce  .\ct,  for  which  he  might  be  ])rosecnted.  His 
answers,  therefore,  would  be  testimony  against  liitiiself,  and  ho 
woidd  be  com])elled  to  give  them  in  a  criminal  case.  Tt  is  im- 
possible that  the  meaning  nf  the  constitutional  provision  can 
only  be  that  a  person  shall  not  be  compelled  to  be  a  witness 
against  himself  in  a  criminal  ]>rocee(ling  against  himself.  It 
w<udd  doubtless  cover  such  cases,  biit  it  is  in>t  limited  to  them. 
The  object  was  to  insure  that  a  ju'rson  slmuld  not  be  comiielled, 
when  acting  as  a  witness  in  any  investigation,  to  give  testimony 
which  might  tend  to  show  that  he  himself  had  committed  a 
crime." 

At  page  504  the  learned  judge  continues:  ''It  remains  to 
consider  whetlusr  section  S(iO  of  the  Mevised  Statutes  removes 
the  ])rotection  of  the  constitutional  )»rivileg((  of  (^)unselman. 
That  section  must  be  construed  as  declaring  that  no  evidence 
obtained  from  a  witness  by  means  of  a  judicial  proceeding  shall 
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Ik^  ci\cu  in  cvidonco  or  in  any  manner  used  against  him  or  his 
])ni]H'rty  or  estate  in  any  court  of  the  Imited  States  in  any 
criiiiinal  i)rf)('ec(ling  or  for  the  enforcement  of  any  penalty  or 
foii'citui'c.  It  follows  that  any  evidence  which  might  have 
liccii  olttninod  from  Coimsolman  by  moans  of  his  examination 
Iicl'drc  the  grand  jury  could  not  be  given  in  evidence  or  used 
iiyiiinst  him  or  his  ])roporty  in  any  court  of  the  United  States 
in  any  criminal  ])r(ic{'oding  or  for  the  enforcement  of  any 
jK'iialty  or  forfeiture.  This,  of  c<mrse,  protected  himself 
:!,Uiiiust  the  use  of  his  tostiniouy  against  him  or  his  property 
ill  any  prosecution  against  him  or  his  pro])erty  in  any  criminal 
jiroccedii'f:;  in  a  court  of  the  United  States.  Kut  it  had  only 
fhat  elTc't.  It  could  not,  and  would  not,  prevent  the  use  of  his 
testimony  to  search  out  other  testimony  to  be  used  in  evidence 
jigjiinst  him  or  his  ])ro)H'rty  in  a  criminal  proceeding  in  such 
court.  It  could  not  prevent  the  ol)laining  and  the  use  of  wit- 
nesses and  evi(h'ii('e  which  would  be  altributal)le  directly  to 
llie  testimony  which  he  might  give  under  comi)ulsion  and  on 
wiiich  he  might  be  convicteil,  when  otherwise,  and  if  lie  had  re- 
fused to  answer  he  could  not  jxtssibly  have  been  cimvicted." 

The  court  thereupon  held  that  sectiou  S»i()  of  the  United 
States  Kevised  Statutes  is  not  co-extensive  with  the  constitu- 
tiomd  provision,  and  that  it  was  a  reasonable  construction  of 
llie  ])rovisiou  that  tlu^  witness  is  protected  from  being  com- 
jielled  to  disclose  IIk;  circumstances  of  his  offense  or  the  sources 
from  Avhich  or  the  means  by  which  evidence  of  its  commission 
or  of  his  connection  with  it  may  be  obtained  or  made  effectual 
for  his  conviction  without  using  his  answers  as  direct  admis- 
sions against  him. 

.lu(lg(!  JJlateliford  stated  that  the  court  could  not  yield  as- 
sent to  the  views  e.\]iressed  by  the  Court  of  Appeals  of  iS'^ew 
York  in  People  ex  rcl.  Ilackley  v.  Kelly  (supra). 

We  are  of  opinion  that  the  construction  given  to  the  very 
clear  ami  plain  wonls  of  the  Constitution  in  Counselinan  v. 
nilclirork  is  reasonable,  fair,  and  accords  a  witness  only  such 
protection  as  the  ]ilaiu  letter  of  the  Constitution  confers. 

If  this  is  not  the  ])ro])er  construction,  the  witness  might  be 
i'e(|iiired  to  disclose  cii'cumstances  that  Avould  enable  the  public 
]irosecutor  to  institute  criininal  ]>roceedings  against  him 
wlierein  he  might  be  convicted  without  reading  his  evidence 
taken  in  another  ease. 
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Tlio  lancnajro  of  Cliicf  Justioo  ^rjirsluill  in  llio  Circnit  Court 
of  llio  rnilod  States  foi-  the  District  of  \'iri>iiiia  (Jimo,  ]S()7), 
in  Burr's  Trial  (1  Ihirrs  Trial,  2-14),  on  the  (juostion  wlicthcr 
the  witness  was  ])rivilee'(Ml  not  to  acenso  himself,  is  as  follows: 
*'If  the  qnestion  be  of  such  a  deseriplion  that  an  answer  to  it 
may  or  may  not  criminate  the  witness  accordinc;  to  the  ])nr- 
port  of  that  answer,  it  mnst  rest  with  himselt',  who  ahme  can 
tell  what  it  should  be,  to  answer  the  question  or  not.  If  in 
such  a  case  he  may  say  upon  his  oath  that  1"'^  ■"  swcr  wo\dd 
criminate  himself,  the  court  can  demand  iio  '  .f  'nv  of  thc^ 
fact.     *     ■"■     *     According  to  th(;ir  statement  r-  .misc-I  for 

tho  United  States)  a  witness  can  never  refuse  to  answer  any 
question,  unless  that  answer,  nnconnecf<'(1  wilb  o'lior  tcstiu'ouy, 
would  be  sufticient  to  convict  him  of  crime.  Tiii^  woniv.  ne 
renderincj  the  rule  almost  ]iert"ectly  worthless,  ^fany  iiidss 
frequently  compose  that  chain  of  testimony  which  is  necessary 
to  convict  any  individual  of  a  crime.  It  ap]>ears  to  the  court 
to  bo  the  true  sense  of  the  rule  that  no  witness  is  compellable 
to  furnish  any  one  of  them  auainst  himself.  It  is  certaiidy 
not  only  a  ])ossiblo,  but  a  ])rol)able  case,  that  a  witness  by 
disclosing  a  single  fact  may  coi!i])Iete  the  testimony  against 
himself,  and  to  every  efi'ecfnal  purpose  accuse  himsidf  as 
entirely  as  he  would  by  stating  every  circumstance  which  would 
be  required  for  his  convict i(»u.  Tliat  fact  of  itself  might  bo 
unavailing,  l)ut  all  other  facts  without  it  would  be  insiilHcient. 
While  that  remains  conceale(I  within  his  own  bosom  ho  is  safe, 
but  draw  it  from  thence  .and  ho  is  exposed  to  a  ])rose('ution. 
The  rule  which  declares  that  no  man  is  compellable  to  accuse 
himself  would  most  obviously  be  infringed  by  compelling  a 
witness  to  disclose  a  fact  of  this  description.  Wliat  lestim<iny 
may  be  possessed,  or  is  obtainable,  against  any  individual,  the 
court  can  never  know.  It  woubl  secMu,  then,  that  the  cotirt 
ought  never  to  compel  a  witness  to  give  an  answer  which  dis- 
closes a  fact  that  would  form  a  necessary  and  essential  part 
of  a  crime  which  is  ])unishablo  by  the  laws." 

A  clearer  and  more  cogent  statement  of  the  rnlc  it  would  be 
difficult  to  find. 

It  is  insisted  by  tho  counsel  for  the  respondent  that  People 
ex  rcl.  Ilacldoj  v.  Kelly  was  overruled  in  People  ex  rel.  Toijlor 
V.  Forbes  (14;j  N.  Y.  21!)).  in  that  case  there  was  no  stat- 
ute protecting  the  witness  in  tho  use  of  hia  testimony,  and  ho 
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liiiviiif!;  refused  to  miswer,  on  llio  ,c:roun<l  flint  to  do  so  would 
tend  to  criuiiuate  him,  this  eourt  held  that  the  wituess  was  in 
such  a  case  the  judire  of  the  effect  of  answers  souj-ht  to  bo 
drawn  from  hiui,  aud  tliat  nothing  short  of  absolutes  innnunity 
fntui  prosecution  could  take  the  ])lacc  of  the  const itutioiud 
jirivilefie. 

It  is  true  that  there  arc  many  expressions  in  \\w  opinion  of 
ihe  court  indicatinji'  its  tendcMiev  to  dejiart  from  the  strict  rule 
laid  down  in  Pco/ilc  ex  rvl.  llaildcij  v.  Keltij,  hut  the  ease  is 
iHit  precisely  in  point. 

The  ves]»ondent  also  cites  jlfallrr  of  Perl'  r.  ('fii(/!J  fHiT  X. 
Y.  .'!'.» 1)  as  sustaining  his  contention  that  Pcn/ilr  ex  rcl.  llach- 
Icij  r.  Kclli/  can  be  no  longer  regarded  as  authority. 

It  is  sutficient  to  say  of  the  case  cited  that  the  ]»oint  now 
under  consideration  was  iKtt  directly  presented,  but  in  the  opin- 
ion CoiniftrJijian  r.  JUlrhror],-  is  cited  with  a])pri»val  as  sustain- 
iug  the  failure  of  tlie  holder  <d'  a  lir]uor  tax  eertilicate  to  file 
a  verified  answer  in  proceeclings  under  the  Li(|Uor  Tax  Law. 

It  is  true  in  this  cast",  as  in  the  f>ne  last  cited,  that  the  gen- 
eral language  of  the  oitiiiion  imlicates  tlu>  tendency  of  the  conrt 
to  depart  from  the  rule  laid  down  in  People  ex  rel.  llarhiei)  r. 
KcUij. 

The  learned  Assistant  District  Attorney  insists  that  while 
the  case  of  Counselman  v.  llUehcnck  Inis  never  been  actually 
overruled,  the  court  has  refuseil  to  extend  the  ])rineiple,  and 
has  repudiated  entirely  th(>  reasoning  on  which  it  was  founded. 
In  su])port  of  lliis  contention  llvoirii  v.  M'alker  (1(1 1  F.  S. 
W.)\)  is  cited.  That  case  involve(l  the  construction  of  the  Act 
of  IS!);]  in  reference  to  ])roducing  books,  jtapers,  etc.,  before 
the  fnterstate  Coninu'rce  Commission.  The  court  jioinfed  out 
that  this  Act  was  ])assed  in  view  of  the  opinion  of  the  court 
in  ('<niiiKrl)ii(in  r.  Jl ilrlieorJ:.  to  the  effect  that  section  800  of 
the  I'nited  States  Revised  Statutes  was  not  co-extensive  with 
tli(!  const ituli<inal  ]»rovisiou.  Tlie  court  held  in  substance  that 
the  statutes  of  1SP,'5  was  co cxtensivct  with  the  Constitution  in 
the  immunity  that  it  offered  the  witness,  and  that  he  was 
deprived  of  his  constitutional  right  thereby  and  must  answer 
the  (piestion. 

The  statement  by  way  of  criticism  of  CoKnsi'Jman  v.  Tfileh- 
roii-  is  as  follows  (p.  (iOO)  :  ''The  danger  of  (>xtending  the 
pi'imiple  announced  in  Counselman  v.  IlUchcuch  is  that  the 
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privilege  may  l^o  piit  fovward  for  n  soTitiiiiciitnl  renson,  or  for 
a  purely  faiieiful  ])nite('ti(>n  nf  the  witness  ajtaiiist  an  imagin- 
ary (lanper,  and  for  the  real  ])nri)iis((  of  seeiiriiijo;  innnunity 
to  some  third  person.  Avho  is  interested  in  eoneealinj:?  the  facts 
to  which  ho  wouhl  testify.  Every  jrood  citizen  is  bo)ni<l  to  aid 
in  the  enforcement  ai  the  law.  and  has  no  rij»ht  to  permit  him- 
self, nnder  the  ])rete.\t  cd"  sliieldinsr  Ids  own  pood  name,  to  ho 
made  the  tool  of  others,  who  are  desinjiis  of  seeking  shelter 
behind  his  privilege." 

It  is  doid)tless  true  tliat  cases  may  arise  where  the  mere  fact, 
of  the  witness  asserting  that  to  answer  the  question  would  tend 
to  criminate  him  would  not  he  conclusive.  ^Vhere  tlu;  c(»urt 
can  see  that  the  refusal  to  answer  is  a  mere  device  to  protect 
a  third  party,  an<l  that  the  Avitness  is  in  no  possible  danger 
of  disclosing  facts  that  would  lead  to  his  own  indictment  and 
conviction,  an  answer  may  be  insisted  upon. 

The  decision  in  Unnm  r.  Wallrrr  (siiprn)  in  no  way  mili- 
tates against  the  c<,nstruction  of  the  Constitution  in  (lainixrf- 
man  v.  Uiiclnork.  Jt  merely  argues  tliat  tlu^  rule  might  bo 
used  for  iin])roper  ])nrposes  and  to  shield  the  guilty.  .\uy 
general  rule  is  subject  to  abuse,  and  the  court  will  be  always 
vigilant  to  see  that  it  is  not  employed  in  the  interests  of  fraud 
and  to  secure  a  failure  of  justice.  It  is  clear  that  in  Coiiitscl- 
man  v.  Hitchcock  the  rule  was  jtrojierly  ap[»lied,  and  we  ac- 
cord to  that  decision  our  full  approval. 

Tliis  distinction  is  to  be  lsei)t  in  mind  as  to  the  attitude  of 
a  witness  before  the  court  Avhere  complete!  statutory  protect i<m, 
co-extensive  Avith  the  constitutional  provision,  exists,  and 
where  it  is  lacking. 

In  the  former  situation  the  witness  is  dei)rived  of  his  con- 
stitutional right  (d"  refusing  to  answer. 

The  point  was  <l(M'i(led  by  this  court  in  I'roplo  r.  Sharp  (107 
N.  Y.  427),  and  by  the  Supreme  Court  (d"  the  I'nited  States  in 
Brown  v.  }Valkcr  (Kil  l'.  S.  5!)1).  We  adhere  (o  the  p.int 
thus  decided. 

In  the  latter  situation,  where  statutory  immuriity  does  not 
exist,  which  was  dealt  with  by  Chief  Justice  Marshall  in  lan- 
guage already  (pioted  (1  I'.urr's  Trial,  214),  it  rests  with  the 
witness  whether  he  will  answer  or  not,  except,  as  we  have 
pointed  out,  where  the  refusal  is  clearly  a  fraudulent  device  to 
protect  a  third  partv. 
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In  llins  extending!;  the  rule,  aa  hitherto  laid  clown  hy  tlii:* 
court,  we  arc  persuaded  that  the  e()Ui])leto  iuununity  sought 
to  1)0  afforded  the  citizen  by  the  Constitution  from  heiuj;'  a 
witness  against  himself  in  any  criminal  ease  is  fully  secured. 
The  evolutiim  of  this  right  has  been  slow,  indeed,  since  the 
(];iys  of  the  Star  Chaudier  in  England,  when  defendants,  on 
a  refusal  to  be  sworn  against  themselves,  were  whipped  at  the 
cart's  tail  and  ])illorie(l;  had  ears  cut  off  and  noses  slit;  were 
fined  enormous  sums  and  imprisoned  for  years. 

Tho  methods  of  the  seventeenth  century  were  long  since  aban- 
doned, but  the  desire  to  elicit  from  a  suspected  or  accused 
person  evidence  that  would  send  him  to  the  cell  or  tho  scaffold 
unfortunately  survives,  and  this  court  has,  in  recent  years, 
been  called  upon  to  condemn  on  several  occasions  modes  of 
]>roc(!durG  having  that  end  in  view. 

Tu  tho  case  at  bar,  in  view  <»f  the  principles,  of  law  dis- 
ciissecl,  the  relator  was  justified  in  refusing  to  answer  the 
questions  propounde<l  to  him,  on  the  ground  that  the  answers 
would  tend  to  criminate  him. 

It  is  quite  inijiossible  for  the  court  to  say  to  what  extent  the 
witness,  if  he  answered,  would  be  iucriminate<l  (»r  ]>lace(l  in 
jcoparily.  lie  might  be  subjected  to  ]U'oceediugs  involving 
]icualty  or  forfeiture;  he  might  be  tried  and  convicted  as  a 
common  gandtler,  which  is  declared  by  statute  to  bo  a  febmy. 
All  this  might  be  accomplished  without  using  his  evidence 
iigainst  him,  if  given  herein. 

We  assume,  as  did  the  A|)pellate  Division,  that  it  is  not  con- 
tentled  by  the  prosecution  that  the  q\iestions  which  tho  relator 
refused  to  answer  were  ])reliminary  in  character,  but  rather 
that  it  is  conceded  by  both  parties  that  they  are  so  framed 
as  to  call  for  a  decision  on  the  merits. 

The  order  api)ealed  from  should  Ik;  affirmed,  with  costs,  the 
writs  sustained  and  the  relator  discharged. 


iii: 


Gkay,  J.  What  hesitation  I  have,  in  agreeing  to  an  affirm- 
ance, is  because  the  effect  of  our  decision  will  bo  to  change  a 
rule  of  construction,  which  was  early  laid  down  in  this  State  in 
People  ex  rcl.  Jfarl-fci/  r.  KcUij,  and  to  overrule  the  authority 
of  that  case.  I  find  no  decision  of  this  court  which  has  gone 
that  far.  lint  the  rule  of  that  case,  being  one  of  evidence,  or 
of  procedure,  may  be  changed,  and  shoidd  be  changed,  if  not 
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(•niisistonf  with  tlio  ciijoyniout  of  the  full  nionsuro  of  (lip  ciii- 
zcii'.s  constitutional  viftlits.  It  is  my  judgment  that  the  rcusun- 
in<j  of  the  o])inion  of  tho  rnitcil  States  Supremo  Court  in 
Counsel inaji  v.  JUlchcork,  is  moro  convinciufr,  in  giving  a  con- 
struct ion  to  the  language  of  the  constitutioiuil  clause,  than  \-< 
that  (tf  this  court,  as  expressed  in  its  o])inion  in  the  Ilorl-lci/ 
('use.  I  therefore,  am  willing  to  i)lace  this  court  in  accord  wilh 
the  later  oxi>ressed  views  of  the  Federal  trihunal.  I  think 
that  the  Avords  "in  any  criminal  case,"  which  nro  used  in  the 
constitutional  clause,  are  entitled,  when  we  consider  the  mov- 
ing ])rlnciple  for  its  incorjioration  into  the  fun<lamental  law  of 
the  Slate,  to  a  broader  construction  than  was  accorded  to  them 
in  the  lldrl-Jci/  Case. 

If  the  interests  of  I  he  l'eo])lc  are  deemed  to  require  it,  it,  is, 
of  cour-^e,  (piite  comiietent,  and  proper,  for  the  legishitive  hody 
to  provide  for  an  eX(Miiption  of  \\\o  witness  fi-om  liiddlity  to 
])rose{'iition,  as  hriiad  in  its  effect  as  is  the  constitutional 
]»rivilege. 

Pakkki!,  ('.  -T. ;  O'r.ijiK.v,  irAKiiir.  CrLM-.x  and  Wkunkij.  d.I. 
(and  (ii!.\v  .1.,  in  memorandum),  concur  with  JJautlktt,  J. 

Order  affirmed. 


Lasuku  v.  Tin;  Pkopm;. 

183  III.  22G— 47  L.  R.  A.  802—7.")  Am.  St.  R.  lOH— .'.->  N.  E.  Rep.  CCH. 

Opinion   filed    December   18,   1899. 

CoNSTirrrToxAr,  Law — Com  mission-  MrKCUANTs:  Limit  of  Irffi.ilafion 
as  to  police  rcouUttions — Com  mission  })usiness  a  proftcr  siibji'it 
for  legislation — What  a  franchise  is — Conimissiun  Merchants' 
Act  of  ]S!l!)  in  2^art  tinconstitittional. 


1.  In  enacting  laws  for  tiie  j)uri)ose  of  police  regulation  tlie  Legis- 

lature may  form  classes,  jiiovided  the  classifi<ali<)n  rests  upon 
a  reasonal)le  basis  and  docs  not  arbitrarily  discriminate  be- 
tween persons  in  sul)slantially  tbo  same  situation. 

2.  The  business  of  dealing  in    tlie   siiiall    products   of   the   farm   on 

commission  is  of  a  nature  which  may  i)e  i)roductive  of  great 
abuses,  and  the  Legislature  may  enact  regulating  laws  applicalde 
to  cities  of  such  sizes  as  in  the  legislative  judgment  would  per- 
mit the  existence  and  growth  of  such  abuses. 
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3.  The  CornnilBslon  Morchants'  Act  of  1899   (Laws  of  1899,  p.  nfi4,) 

is  not  Invalid  because  it  excepts  from  its  operation  tliose  wlio 
doal  in  grain,  live  stock  and  dressed  meat,  since  tlie  latter  arc 
subject  to  other  statutory  rcKulalions,  and  the  action  of  the 
Legislature  in  putting  commission  merchants  dealing  in  thes 
small  i)roducts  of  the  farm  Into  a  separate  class  rests  upon  a 
reasonable   ground. 

4.  A   franchise,   within   the  meaning   of   section    22   of   article   4   of 

the  Constitution,  prohibiting  the  passage  of  any  special  law 
granting  any  special  franchise  to  any  corporation,  association 
or  individual,  is  a  spci  ial  privilege  granted  by  the  State  which 
docs  not  belong  to  citizens  of  the  country,  generally,  by  com- 
mon right. 

5.  The  power  of  api)olntment  to  public  office  Is  a  franchise,  since 

iio  private  corporation,  association  or  Individual  has  such  iwwer 
as  a  matter  of  common  right,  but  only  by  virtue  of  legislative 
grant. 

6  .That  portion  of  the  Commission  Merchants'  Act  of  1S99  which  cre- 
ates a  board  of  Inspectors  with  power  to  grant  licenses,  and 
which  reipiires  commission  merchants  to  obtain  such  licenses  and 
imposes  a  penalty  for  failure  to  do  so,  is  void,  as  in  violation 
of  section  22  of  article  4  of  the  Constitution,  since  the  members 
of  the  board  are  State  ofllcers,  the  power  of  appointing  whom 
is  conl'errcd  by  the  act  upon  five  private  corporations  specified 
tlierein. 

7.  The  invalidity  of  the  prr  islons  of  the  Commission  Merchants' 
Act  of  1S99  concerninfr  the  board  of  inspectors,  their  powers, 
rights  and  duties,  does  not  affect  sections  1  and  2  of  the 
act,   which  arc   separable   from   the   invalid  provisions. 

RiipreiTiG  Court  of  Tlliiiois. 

Writ  ol"  error  to  llio  C'fimiiiul  Court  of  Cook  County;  tlio 
IIou.  Theodore  Ilreiilnuo,  .ludjic,  ])re.si(linff. 

Two  eouvietioiis  ajiaiiist,  xiuder  the  Comiiiissiou  IMereliiiiits 
Act  of  ISiJl).     Iteverseil. 

Darroir,  Thomna  &  Thompson,  for  the  plaintiff.s  in  error. 

Ethcaid  C.  Alin,  Attorney  Cieneral  (Charles  S.  Dencen, 
State's  Attorney,  and  IK.  M.  McEivcn,  of  counsel),  for  tho 
People. 

^kfij.  CuiKF  Justice  Cahtwkigiit  delivered  tho  opinion  of 
the  court. 

Plaint  ifTs  in  error  in  these  two  cases  were  defendants  in  the 
Criiniual  Court  of  Cook  (Jounty  under  indictments  chariiinij; 
tlium  with  the  violation  of  "An  act  to  regulate  the  shii)ping, 
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consignniont  and  mh  of  invnlueo,  fniils,  vegolabloa,  btilltT, 
eggs,  poultry  or  other  products  or  j)nipi.'rty,  niid  to  liccnso  and 
ri'gulnto  coiiiu;i.s.sinii  incrcliiiuls  and  to  cMvato  a  board  of  in- 
spectors and  to  i)res(!ribe  its  powers  and  duties,"  in  force  April 
24,  1S!)9.  The  indictment  against  ('harles  W.  Lasher  charged 
hli.i  with  soliciting  consignini'iits  of  butler  and  eggs  for  sale 
on  coniinissiou  as  a  conindssiuii  merchant  without  jjntcuring 
a  license  from  the  board  oi  inspectors  of  the  State  of  Jlliiiuis 
to  carry  on  said  business.  Edward  ('.  lleichwald  and  Will- 
iam G.  lleichwald  were  charged  in  the  indictment  against 
them  witli  receiving  on  consigiinient  for  sale  on  commission,  as 
connnission  merchants,  certain  green  and  deciduous  fruits,  ci-u 
sisting  of  graju's,  ])lums  and  jteaches,  without  iirst  ])roeuriiig 
such  license.  The  defendants  were  tried  lu.'fore  the  court  wilh- 
ont  a  jury,  and  they  raised  the  (piesii(.n  of  the  validity  of  tint 
statute  providing  for  a  board  of  inspectors  and  a  license;  to 
bo  issued  by  such  Ixtard,  both  by  motions  to  quash  the  indicl- 
nients  and  by  i)rop(»sitiiins  of  law  subuiittod  to  the  court.  The 
charges  in  the  indictments  were  ]>roved  on  the  trials  ami  were 
not  disi)uled.  The  court  held  the  law  valid,  lined  the  defend- 
ants and  entered  judgments  againsl  them. 

The  first  section  of  the  act  in  (piestion  provides  for  making 
reports  to  consignors  and  remitting  to  them  the  proceeds  (d' 
sale,  with  itemized  statements,  and  for  keejdng  records  of 
transactions.  The  second  section  im])oses  a  jtenalty  for  violat- 
ing any  of  the  provisions  of  the  act.  Sections  o  to  8  inclusive 
are  as  follows: 

'•Sec.  3.  That  a  board  of  ins])ectors  is  hereby  created,  to 
bo  composed  of  one  memlier  from  each  of  the  following  or- 
ganizations: Illinois  State  Horticultural  Society,  Illinois 
State  Dairymen's  Association,  Illinois  State  Ketail  Dealers' 
Association,  Chicago  IJutter  and  Egg  ]>oard  and  Chicago 
IJranch  of  National  League  of  Commissitai  Merchants.  In 
case  any  of  the  aforesaid  organizations  are  not  incorporated 
nnder  the  laws  of  the  State  of  Illinois  at  iho  time  of  going 
into  eifect  of  this  act,  they  shall  not  be  disqualified  from 
furnishing  said  members  if  the  incor])oration  is  completed  on 
or  before  January  1,  11)00.  The  mend>ers  of  said  board  of 
inspectors  shall  bo  selected  from  the  membership  of  said  or- 
ganizations by  the  nieud)ers  thereof  at  some  regular  or  special 
meeting  at  which  there  shall  be  a  quorum,  and  shall  serve  for 
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n  period  of  ono  year.  nso  of  the  failuro  or  i\f\i.sal  of  any 

.such  organization  to  .-,>,  oioct  a  iiumiiIkt  of  siirli  board  of  in- 
s|icclors,  it  sliall  lie  tlic  duty  of  tlui  miiiaiiiiiig  iiit'inlx'rH  of  said 
Imiiu'iI  to  fill  such  vacancy  hy  tho  soloclioii  of  soiiio  |)crson  rcpro- 
sciitinii,'  ihu  line*  of  biisint'ss  tho  represent alivo  t»rf;ani/.atiou  of 
which  lias  failed  or  nd'nsed  to  so  elect.  luieh  member  of  said 
hoard  shall  recci\n  as  his  compensation  tlie  sum  of  ton  dollars 
($10)  for  ea(di  session  altiiided,  and  ten  cents  ])er  niihf  ad- 
(lilioiial  when  nHpiired  1o  travel  a  distance  of  more  than  ten 
miles  to  attend  snch  me(tin,i:;. 

'*Sec.  1.  Saitl  board  of  insjx'ctors  shall  organize  by  olocl- 
iuju;  from  their  number  a  ]>resi(lent,  ii  vice-president  and  a 
treasurer,  and  nuiy  appoint  a  secretary,  and,  if  needed,  two 
iiis|)ectors,  such  secre'-uy  and  inspectors  to  bo  compensated 
by  said  board.      It  bo  tho  duty  of  tho  secretary  to  re- 

ceive complaints   re;  g  tho  disposition  of  the  articles  of 

cnimlry  ])roduco  shipped  (tn  commission  to  licensed  receivers, 
and  instruct  inspectors  to  invest ijiate  tho  same,  and  make  a 
report  to  bo  snbmittcMl  to  said  board  at  its  next  rejjular  moot- 
ing. 

•'Sec.  T).  Said  board  shall  nuH't  monthly  on  tho  second 
Wednesday  of  ( 'icli  month  for  the  purpose  of  transacting  such 
business  as  may  couio  befori;  them;  and  said  board  is  hereby 
authorized  to  [)rovi(le  a  rooui  or  place  of  meeting  and  for  per- 
manent headquarters  in  tho  city  of  Chicago  at  an  annual 
rental  of  not  more  than  seven  hinnlred  and  fifty  dollars  ($750), 
said  rent  to  bo  paid  from  tho  funds  of  said  board.  A  detailed 
statement  of  all  expenditures  of  the  board  shall  be  made  to 
the  Governor  each  yar. 

"Sec.  G.  Every  pers(.n,  firm  or  corjioraticm  in  the  State 
of  Illinois,  doing  business  in  a  city  of  more  than  fifty  thou- 
sand population  receiving  on  consignment  for  sale  on  connnis- 
siou  butter,  eggs,  poultry,  game,  dressed  calf,  green  and  decid- 
uous fruits,  berries,  and  other  connnodities  tho  product  of  tho 
farm,  with  the  exception  of  grains,  live  stock  and  dressed 
meats,  shall  first  procure  from  the  board  a  license  to  cany  on 
said  business,  for  which  said  party  or  parties  shall  ])ay  into  the 
State  treasury  the  sum  of  twenty-five  dollars  ($25)  annually, 
said  license  to  be  renewed  annually. 

"Sec.  7.  The  board  shall  have  power  to  prescribe  a  system 
of  books  and  accounts  to  be  kept  by  licensed  commission  re- 
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ccivers,  and  said  inspoetors  and  mcinbers  of  said  board,  or  duly 
authorized  a;;^onts  of  said  board,  shall  have  access  to  such  books, 
accounts  and  nieuiorauda  upon  dcuumd,  and  have  power  to 
s.  ad  for  books  and  papers  and  examine  under  oath.  Any  re- 
fusal UJ10U  the  part  of  said  licensed  dealers  to  exhibit  such 
said  books,  accounts  or  memoranda,  when  called  upon  to  do 
so  by  such  lep,ally  constituted  authorities,  shall  forfeit  the 
license  held,  which  shall  not  be  re-issued  inside  of  three  months 
without  unanimous  consent  of  said  board. 

''Sec.  S.  It  shall  be  unlawful  for  any  person,  firm  or  cor- 
p(U'ation  to  receive  or  solicit  consig'uments  of  such  couutrv 
j)rodiu'e  as  is  iiiculioned  in  this  act  without  first  obtaiuing  such 
license,  and  violators  shall  be  lined  not  less  than  $50  nor  more 
than  $200,  and  it  shall  be  the  duty  of  the  State's  Atbu'ncy  of 
the  comity  wherein  prosecutions  are  brought  to  prosecute  such 
viola^'io^is,  and  the  board  may,  at  its  discretion,  enij)Ioy  such 
cour-  ;  :  they  may  deem  uecessaiy  for  the  prosecution  of  such 
violati.  ..." 

The  remainder  of  the  act  makes  provision  for  the  ])rose(Mi- 
tion  of  oifenses  and  the  revoeation  of  licenses  by  the  board, 
requires  the  payment  of  a  fee  of  one  dolhir  by  any  ])ersnii 
nudunij;  complaint,  which  is  to  bo  turned  over  to  the  Tnasui'cr 
of  the  State,  and  provides  for  the  payment  of  expenses  of  the 
board  out  of  <he  State  treasury. 

It  is  first  argued  that  the  statute  is  invalid  as  discriminat- 
ing between  conunission  merchants,  because  it  exc{'|)ts  thosf 
who  deal  in  grain,  live  stock  a];.i  dressed  meats.  The  (Haim  is, 
that  ])niilnce  commission  merchants  constitute  a  class,  ami  that 
the  Legislature  must  require  a  license  from  all  or  none.  TJiis 
objection  to  the  law  is  not  valiil.  The  Legislature  has  ])owci' 
to  form  classes  for  the  purpose  of  police  regulation,  if  they 
do  not  arbitrarily  dii-criminate  between  ])ersons  in  substantially 
the  same  situation.  The  discriminalion  must  rest  u])ou  some 
reasoiud)le  ground  of  dill'erence,  but  the  classification  in  this 
case  is  a  natural  one.  The  commission  merchants  dealing  in 
the  kinds  of  produce  named  in  this  act,  which  constitute  the 
small  products  of  the  farm,  arc  of  a  difl'erent  class  from  those 
who  transact  business  in  the  great  markets  for  the  sale  of 
grain,  live  stock  and  dressed  meats.  The  State  laws  for  the 
insjiection  of  grain  provide  for  the  protection  of  shippers  in 
that  market,  and  there  is  also  State  inspection  of  live  stock  and 
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(lres«od  mcnts.  The  luw  which  cltissifies  small  coiniuiasion 
merchants  engaged  in  the  iii'odnce  CDniniiri.sion  business  rests 
niKiii  a  rcasunablo  ground  as  a  basis  fur  the  classification. 
Such  a  business  may  afford  great  op[)ortnnitie3  for  swindling, 
and  be  ])roductive  til"  great,  abuses,  and  the  Legislature  may 
]ir(i]'ei'ly  enact  a  law  a])]ilying  to  cities  of  such  size  as  in  the 
h'^ishitive  judgment  woidd  iierniit  the  growth  and  existence 
uf'  such  abuses. 

Another  ground  id'  objection  made  to  the  act  is,  that  the 
jtrnvisioiis  which  creai(,'  a  board  of  ins])cctors  with  power  to 
griuil.  licenses,  and  which  ri(juire  commission  merchants  to 
I'mcure  such  licenses  and  impose  a  penalty  for  the  failure  to 
do  so,  are  V(ud,  as  repugnant  to  Section  22  of  Article  4  of  the 
Coiistitulion,  which  prohibits  the  l^'gislature  from  ])assing  any 
law  granting  to  any  corporation,  associatTon  or  individual  any 
.-^jHcial  or  exclusive  priviU'gi's,  imnninity  or  franchise  what- 
ever. The  j)rovisions  in  ipiestion  are  special  in  their  nature, 
ami  the  act  mimes  live  coriiorations  upon  which  it  confers  the 
pi.wcr  to  appoint  a  board  of  inspectors  to  bo  selected  from  the 
nuiiibership  of  such  corporations.  If  the  power  to  ajipoint 
such  a  board  of  inspectors  cimstitutes  a  franchise,  then  thero 
can  be  no  doubt  that  the  Legislature  had  no  power  to  confer 
such  a  franchise  ui^-n  the  corporations  nauu-d  in  the  act.  A 
fr;mchise  has  been  td'teii  defined,  so  that  the  meaning  of  the 
term  is  well  settled.  IJlackstone's  definition  is:  "A  royal 
privibge  or  brancii  <d"  the  king's  prerogative  subsisting  in  the 
linuds  of  a  subject."  (2  IJlackstone's  Com.  21.)  In  this 
cnuutry  it  is  a  si)ecial  privilege  granted  by  the  State,  wdiich 
ilm-i  not  belong  to  ciliz(>ns  of  the  country  generally  by  com- 
mon right.  This  is  the  distinguishing  feature  of  a  franchise. 
A  right  which  belongs  to  the  Government  when  conferred  u])on 
the  citi/eu  is  a  franchise.  Xo  one  can  exercise  the  right  of 
eminent  tbauain,  or  establish  a  highway  or  railway  and  charge 
tolls  for  the  same,  without  a  grant  from  the  Legislature.  Such 
I'ighis  as  inhere  in  the  sovereign  power  can  only  be  exercised 
by  the  individual  or  corporation  by  virtue  of  a  grant  from  such 
sovereign  power,  and  wdien  the  State  grants  such  a  right  it  is 
a  franchise.  (Board  of  'Trade  v.  People,  91  III.  SO;  People 
r.  JIollz,  \)2  id.  42».!.)  In  the  former  of  these  cases  the  dis- 
tinction between  a  franchise  and  a  privilege  wdiich  belongs  to 
the  citizen  of  ctnnmon  right  was  pointed  out,  and  in  the  latter 

case  it  was  said:     "If  the  constitutional  convention  and  the 
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General  Assenil)ly  l1^^e(l  the  term  aecordiiig  with  its  strict  lei-al 
import — aiul  we  must  supiioscf  they  ditl — then,  in  this  conntrv, 
it  can  only  embrace  corj)oratious,  ferries,  bridges,  wharfs  jiiid 
the  like;  and  we  may  add  the  elective  franchise,  as  it  is 
granted  by  the  Const ituti'in  to  a  portion  of  the  people  to  elect 
their  otliccrs."  A  franchise  must  be  granted  by  the  JAgislatun;, 
and  a  municiiial  body  cannot  confer  a  franchise.  (Chicago 
Ciiy  liailivay  Co.  v.  People,  T-i  111.  T)  1 J  ;  MclrupoUlaii  (Jilij 
liaUivaii  Co.  v.  Chicago  West  Dicisloii  L'ailieaij  Co.,  87  id. 
317.)  Xow,  the  power  to  appoint  to  office  in  a  monarchy  is  a 
royal  ])rivilege  or  branch  of  the  King's  prerogative.  It  is  an 
attribute  of  sovereignty,  and  docs  not  belong  to  citizens  gen- 
erally, by  common  right.  ]llack.st(»ne  includes  this  power 
among  the  i)rerogativcs  of  the  King,  and  says  that  oiliccs  are  in 
his  disposal  as  sovereign.  (1  JJlackstniKj's  Com.  272.)  The 
power  to  appoint  to  office  is  within  the  detinition  of  J>lack- 
stone,  which  was  adopted  in  the  cases  above  referred  to.  In 
this  State  the  people,  in  their  sovereign  caj)acity,  through  the 
Constituti(m,  conferred  the  elective  franchise  upon  a  portion 
of  the  citizens  having  certain  qindifications,  as  was  said  in 
People  V.  lIoJlz,  supra.  The  General  Assembly  was  prohibited 
from  exercising  the  power  of  a])poiiitment,  and  as  to  certain 
other  otiicers  the  following  provision  was  made:  "The  Gov- 
ernor shall  nominate,  and  by  and  with  the  advice  and  consent 
of  the  Senate  (a  majority  of  all  the  Senators  selected  con- 
curring, by  yeas  and  nays),  ai>i)oint  all  officers  whose  offices 
are  established  by  this  Constitution,  or  which  may  be  created 
by  law,  and  whose  appointment  or  election  is  not  otherwise 
provided  for;  and  no  such  oiiicer  shall  be  aj^pointed  or  elected 
by  the  General  Assembly."  (Const,  sec.  10,  art.  5.)  A])point- 
ment  to  office  is  a  large  part  of  the  official  power  behtnging  to 
the  Governor,  under  our  Constitution,  as  the  chief  executive. 
Under  a  scMiiewhat  similar  prohibition  against  the  exercise  of 
the  appointing  power  by  the  General  Assi-ndjly,  it  was  held 
in  Slate  v.  Kciutun,  7  Ohio,  St.  5-l(j,  that  the  Legislature  had  no 
power  to  confer  u])on  three  persons  named  by  the  Legislature 
the  power  to  ai)i)oint  certain  officers.  Xo  private  cor|»oration 
and  no  individual  has  the  power  of  appointment  to  any  office 
as  a  matter  of  common  right,  and  cannot  have  any  such  power 
except  by  virtue  of  a  legislative  grant. 

In  People  v.  llollz,  supra,  it  was  hold  that  an  office  is  not 
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a  fraiicliiso,  and  it  is  argued  that  consequently  Ihe  power  to 
a|)])()int  to  olHce  is  not  a  franchise,  ])rivik'go  or  iiiununity.  It 
docs  not  follow  that  because  the  office  is  not  a  franchise  the 
power  to  appoint  to  it  is  not.  The  power  of  appointment  to 
an  office  and  the  office  itself  are  entirely  disfinct  and  of  a  dif- 
ferent nature.  A  citizen  may  hold  the  title  to  an  office  and 
jtcrform  its  functions,  hut  the  ])ower  to  create  the  office  and 
designate  such  functions  and  fill  the  office  must  rest  in  the 
Guverniiicnt  or  some  governmental  agency. 

Ihit  it  is  said  that  these  inspectors  are  not  officers  of  the 
State  because  they  exercise  their  duties  within  the  limits  of 
cities  of  more  than  fifty  thousand  population,  and  that  we  have 
.sustained  laws  investing  officers  of  the  judicial  department 
with  the  power  to  appoint  local  or  municipal  officers.  These 
inspectors  are  authorized  to  jjcrform  their  duties  throughout 
the  State  wherever  tliere  is  a  city  of  more  than  fifty  thousand 
j)opulation.  A  law  api)lying  to  cities  of  such  size  is  considered 
general,  operating  throughout  the  State,  because  its  provisions 
will  api)ly  wherever  there  may  be  such  a  city.  These  officers 
are  required  to  report  to  the  Governor  each  year,  their  license 
fees  and  fees  for  complaints  are  turned  into  the  State  treasury, 
and  the  expenses  are  paid  out  of  the  State  treasury.  Our  Con- 
stitution defines  an  office  as  follows:  ''An  office  is  a  public 
position  created  by  the  Constitution  or  law,  continuing  during 
the  pleasure  of  the  appointing  power,  or  for  a  fixed  time,  with 
a  successor  elected  or  appointed.  An  employment  is  an 
agency,  for  a  temporary  purpose,  which  ceases  when  that  pur- 
])osc  is  accomplished."  (Ccmst.  sec.  2i,  art.  5.)  These  of- 
ficers serve  for  the  period  of  one  year,  and  are  appointed  an- 
nually. The  board  is  a  State  board,  and  is  so  described  in 
each  indictment.  The  cases  relied  upon  to  sustain  this  law 
relate  to  local  and  nninicipal  officers,  and  do  not  hold  that  the 
Legislature  nuiy  vest  the  power  of  appointment  in  private  cor- 
porations. The  power  in  each  case  was  vested  in  a  branch 
of  the  State  (Jovernment.  The  statute  i)assed  ujion  in  People 
r.  Morgan,  '.>0  111.  558,  authorizes  the  judges  of  the  Circuit 
Court  of  Cook  County  to  fill  vacancies  in  the  offices  of  South 
Park  Commissioners,  and  the  Election  law  which  was  sustained 
in  People  v.  Ilojjinan,  110  111.  5S7,  provided  that  the  judge 
of  the  County  (\)nrt  might  a))i>oint  election  commissioners. 
The  question  mainly  discussed  in  those  cases  was  whether  the 
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]i(»\vor  of  appni'ntiiioiit  could  be  oxcrcisci]  by  ibo  judifiiil  lir;ni(  li 
of  the  Gdvcriuiiciit,  iinti  in  each  case  tlic  law  providiii"'  fur  the 
ajipoiiitiiiciit  was  adopted  by  a  vote  of  tbe  iimiiieipalily  al- 
feeted.  With  vefereuee  to  tlie  aiipoiiitiiieiil  of  South  Pai!; 
Conmiissioiiers  it  was  said  that  the  power  iiiiiiht,  no  doulit, 
be  sustained  ou  the.  ^Touud  that  its  exercise  was  the  act  of  an 
individual  who  was  the  ineiiiidient  of  tlu;  otlii-e  of  jiiditc;  but 
that  statement,  if  entirely  aeeura.e,  should  be  taken  with  re- 
ference to  II  case  where  the  people  had  ado])t<>d  a  law  conlain- 
inji'  a  jtrovision  for  such  an  appointment.  The  case  was  dc- 
cide(l  and  the  law  siistaiiied  on  the  ti'i'ound  that  l!ie  L<'<>i;ilaliii'c 
niiiiht  authorizes  a  judicial  oHicer  to  exercise  the  power  as  to 
a  local  olHcer.  We  have  not  been  I'cd'erred  to  any  cas(;  where 
the  ].e_i:islatnre  has  attem]>ted  to  confer  the  power  of  appoim- 
nient  uixiU  a  ])rivat(s  corporation.  So  fai-  as  appears,  such 
a  law  is  without  ])recedent  in  this  State.  In  Hiiitii  v.  People, 
45  111.  -']!)T,  it  was  held  that  the  commissioners  appointed  un- 
der the  act  for  the  erection  of  a  new  Slate  house  were  not 
otKcers  but  eni])loyes  of  the  State,  and  in  k'Uf/niir  r.  Druniivif 
Vomrs.  Ill  111.  ?>\-l,  and  People  r.  Iiif/lis,  Kil  id.  l>,")(;,  ii  '.va-; 
held  that  the  Leiiislature  miiiht  imjiose  new  duties  u])on  of- 
iicers  already  elected,  and  that  the  impesition  id'  such  new 
duties  was  not  the  ap])ointment  of  an  oilicer.  They  have  no 
bearinj>;  on  the  question  inv<dved  her(\ 

The  board  of  inspectors  jirovided  for  l)v  this  act  are  gen- 
eral oflicers  of  the  State,  and  it  seems  beyond  question  that 
the  power  to  appoint  tlif^m  is  a  franchise,  which  the  act  in 
(pieslion  attenijjts  to  i>'rant  to  iive  cii'poi'ations.  Tlu;  I,ei;is!a- 
tnre  was  powerless  to  clothe  these  coi-poi'alinns  with  an  attri- 
bute of  sovereiiinty  by  fi'rantiuir  to  thcMi  iliis  special  pri\ilei;'e. 
The  (Criminal  (!oiirt  was  wroni;'  in  liohliin>;  the  provisions  in 
(jucstion  to  be  valid. 

We  see  no  objection  to  the  first  and  second  sections  of  the 
act,  which  are  separable  from  the  invalid  jirovisions. 

The  jnilainents  are  reversed. 

Judgment  reversed. 


STATE  V.  MONTGOMERY.  il7 

State  v.  AIontgomkuy. 

94   Me.   192— so   Am.   St.    R.   38G— 47   Atl.   Rep.    165. 

Decided  May  28,  1900. 

CoNsrnrTioN.M,  Law — Ai.tkns'  Rujiits — Hawkkbs  ano  PKm)i.f;ns: 
Hawkers'  and  Peddlers'  Act,  allowing  licenses  to  citizens  only 
in  violation  of  the  Fourteenth  Amendment  of  the  Constitution  of 
the  Vnitrd  States — The  obnoxious  provision  inseparable  from  the 
rest  of  the  act — Police  power. 

1.  Tlie   Fourteenth   Amendment   of   tlie   Constitution   of   the   United 

States,  in  declaring  that  no  State  shall  "deny  to  any  person  within 
its  jurisdiction  the  ennal  protection  of  the  laws,"  permits  aliens 
to  enter  into  business  on   the  same  terms  as  citizens. 

2.  The  Hawkers'  and  Peddlers'  Act  of  Maine  limiting  the  granting 

of  licenses  to  citizens  of  the  United  States  and  forbidding  the 
granting  of  them  to  others,  is  unconstitutional  and  void,  and 
being  inoi)erative  againKt  aliens,  is  an  unjust  discrimination 
against  citizens,  by  recpiiring  them  to  do  that  which  is  not  re- 
fiuired  of  aliens. 

3.  As  the  unconstitutional  provision  of  the  Act  cannot  be  separated 

fioni  the  constitutional  i)arts,  the  discrimination  between  aliens 
and  citizens  being  a  fundamental  part  of  it,  it  is  void  as  an 
entirety. 

4.  The  Act  cannot  be  considered  as  a  constitutional  exercise  of  the 

police  powers  of  the  State,  as  the  discrimination  is  not  against 
any  class  of  jicrsons  dis(!ualified  by  character  or  habits,  or 
harmful  to  society,  l)ut  against  a  class  simply  as  aliens,  such 
discrimination  being  forbidden  by  law. 

E.xoopiions  from  Supronie  Judicial  Court  of  ^laino,  Frauklin 
County. 

William  C.  ;^^(mtf»;omcry,  cnnvioted  of  peddling  without  a 
liconso,  brings  exceptions.     Exceptions  sustained. 

The  action  was  on  a  complaint  before  the  AInnicijial  Court 
of  FarmingtDU  for  a  violation  <»f  the  stattites  of  ISSO,  c.  2!)S, 
as  amended  by  Laws  of  IS'.l."),  c.  2S2  and  c.  .']0(t.  Originally 
lli(^  case  was  tried  before  tliat  conrt  and  has  been  onc(^  before; 
this  court  in  the  form  of  a  rejiort  u])(m  facts  agreed.  The 
case  was  argtiecl  at  didy  term  of  this  conrt  18J)8  and  is  ro- 
jKirted  in  t»2  Ma.  p.  4:».'> ;  43  Atl.  JJej).  1.'].  In  accordance 
wilh  the  decree,  that  the  "case  .stand  for  trial,"  the  case  was 
again  tried  at  the  Febinary  term  of  this  court  in  Franklin 
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Coimty.  At  the  close  of  the  testimony,  and  before  the  pro^iil- 
inp;  judge  instrnotcd  the  jury,  the  defendant  asked  for  llic 
giving  of  fourteen  specific  instructions,  which  request  was  de- 
nied by  the  court.  *The  court  thereupon,  with  other  instruc- 
tions, instructed  as  follows:  "that  the  defendant  was  auicn- 
ahle  to  the  statute  of  the  State,  the  Act  of  1S80,  c.  208,  relating 
to  hawkers  and  peddlers;  that  he  was  not  protected  or  justi- 
fied by  any  law  of  this  State  or  by  the  Constitution  of  this 
State,  or  by  the  Constitution  of  the  United  States,  or  by  any 
act  of  Congress,  in  performing  these  acts  without  a  license 
granted  to  him  under  the  provisions  of  our  o\vn  statute." 

To  this  ruling  and  to  the  instruction  given,  the  defendant 
took  his  exceptions.    The  jury  returned  a  verdict  of  guilty. 

Elmer  E.  Richards,  Cnnnty  Attorney,  for  the  State. 
Clarence  Hale,  Arthur  F.  Belcher  and  Joseph  C.  Uolman, 
for  the  defendant. 

Sitting:  Wiswrlt-,  C.  J.;  Emery,  ITaskklt.,  Stuout, 
Savage,  Foglkk,  JJ. 

Savaoe,  J.  This  case  has  been  once  before  this  court  u]niu 
a  rei)«>rt  of  facts  agreed  (!)2  ]\Ie.  4;>.'5,  43  Atl.  i;)),  with  tlie 
result  that  the  case  was  ordered  to  "stand  for  trial."  At  the 
trial  at  nisi  prius  the  responth'ut  was  found  guilty  of  goinu' 
about  from  jdace  to  place  in  Farniington,  then  and  there  carry- 
ing for  sale  and  exposing  for  sale  certain  ])icture  frames,  with- 
out being  licensed  therefor,  and  in  violation  of  the  Laws  of 
1899,  c.  298,  as  amended  by  the  Laws  of  ISO,*],  cc.  282,  300. 
lie  now  brings  the  case  forward  upim  exce]itions  to  certain 
instructions  which  were  given,  and  certain  which  were  refused 
to  be  given,  to  the  jury  by  the  presiding  justice.  Wo  do  not 
deem  it  necessary  to  consider  the  excei)ti(ms  seriatim.  TIk; 
several  requested  instructions  present  the  grounds  upon  which 
the  respondent  bases  his  claim  that  the  statute  in  question  is 
unconstitutional;  but  we  shall,  wo  think,  be  able  to  dis|)ose  of 
the  case  by  a  consideration  of  the  instruction  which  was  ac- 
tually given  to  the  jury,  and  which  was  "that  the  defendant 
was  amenable  to  the  statute  of  this  State  (the  Act  of  1889,  c. 

*As  the  opinion  is  based  on  the  instnirtion  given,  we  omit  the  in- 
structions requested,  but  refused.     (J.  F.  G.) 
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L'OS)  relating  to  ha\vkors  and  peddlers;  that  ho  was  not  pro- 
tected or  justified  by  any  law  of  this  State,  or  by  the  Constitu- 
tion of  the  State,  or  by  the  vJonstitutiou  of  the  United  States, 
or  by  Act  of  Congress,  in  ])erforiiiing  those  acts  without  a 
license  granted  to  hiin  under  the  provisions  of  our  own  statute." 

This  inslructidu  raises  in  the  broadest  manner  the  constitu- 
tionality of  the  ]Iu\vkers'  and  I'etldlers'  Act.  The  facts  re- 
lied upon  by  the  State  to  sujiport  the  ])rosecution  are  the  same 
which  are  stated  in  the  opinion  in  93  ^Afc.  4.'{3,  43  Atl.  13. 
We  shall  not  review  that  opinion,  nor  do  we  intend  to  change 
it.  So  far  as  concerns  any  point  that  was  decided  then,  it 
stands. 

^Iiich  of  the  argument  of  the  learned  counsel  for  the  re- 
spondent relating  to  the  interstate  commerce  clause  of  the 
Tiiited  States  Constitution,  we  think,  is  inapplicable  to  the 
facts  presented.  In  exceptions  nn<l  in  argument  they  overlook 
the  fact,  as  we  deem  it  to  be,  that  the  picture  frames  in  ques- 
tion at  the  time  of  the  alleged  offense  had  ceased  in  any  way 
to  bo  the  subject  of  interstate  commerce.  They  had  been 
shipped  to  this  State  unsold.  They  had  been  taken  fi'om  the 
carrier.  The  i)ackagcs  had  been  opened,  and  the  respondent 
was  carrying  them  about  from  place  to  place  in  this  State, 
(jffciring  them  for  sale,  ^o  person  had  agreed  to  buy  them, 
or  any  of  them,  before  they  were  shipped  here.  No  person 
licni  was  imder  any  contract  with  regard  to  them.  Another 
agent  of  the  rcsp«)ndent's  cmi)loyer  had  secured  orders  for 
jjictures,  and,  "on  securing  an  order,"  left  a  contract  with  the 
l)arty  giving  the  order,  in  which  it  was  stated  that  "all  por- 
traits are  delivered  in  a]ipropriate  frames,"  which  patrons  may 
buy,  or  not,  as  they  desire.  It  does  not  even  appear  that  the 
l)icturo  frames  wore  in  any  way  an  inducement  to  the  giving 
of  the  order.  It  rather  a])i)ears  that  the  statement  in  the 
"contract"  was  made  as  an  inducement  to  the  patrons  to  buy 
at  some  future  time  picture  frames  "at  greatly  reduced  prices." 
Quod  est  dcmnnstrandinK. 

These  considerations,  we  think,  take  this  case  out  of  the 
protection  of  the  interstate  commerce  provision  of  the  Constitu- 
tion, giving  to  Congress  the  power  to  regulate  "commerce 
among  the  States."  iVor  does  the  fact  that  the  Hawkers'  and 
Peddlers'  Act  may,  under  some  conditions,  be  void  as  to  goods 
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wliicli  arc  at  tlio  time  the  subject  of  iiiterstnto  eonlmolV(^  iiccc?- 
sarily  render  it  invalid  as  to  all  li'onds  under  all  eonditinns. 

A  lepisjative  act  may  be  entirely  valid  as  to  sunic  classes  nt' 
cases,  and  clearly  void  as  to  others.  Cooiey,  Const.  Lim.  (T.ili 
cd.)  p.  21.').  Jndf!,c  Cooley  says:  ''If  tliei'e  iu\^  any  ('Xccp- 
tioiis  to  this  rule,  they  must  be  of  eases  only  wlu-re  it  is 
evident,  froiii  a  enntem])lati<»n  of  the  statute  and  nf  (lie  inirpi.- • 
to  be  acc()ni]»lislied  by  it,  that  it  would  not  liave  be;'n  jiassed  ill 
all,  exee|)t  as  an  entirety,  and  that  the  i-cneral  jmrposes  of  tin' 
Legislature  will  be  dcKated  if  it  shall  be  held  valid  as  to  soiiic 
eases  and  \oid  as  to  others."  TicDinu  v.  U'lnkcr,  102  I'.  S. 
12.'5,  2('.  L.  Ed.  lO;];  Pad-ct  Co.  v.  Kcoliik,  i).")  V.  S.  S(t,  :>  I 
L.  Ed.  377.  This  is  luuloubtedly  sound  doctrine.  To  ilhis- 
trato:  If  it  were  hebl  otherwise,  our  hiiihway  damajxe  law 
would  have  beeu  rendered  entirely  ino|)erative  by  the  deci- 
sion in  Pearson  v.  Portland,  (V,)  ~Me.  278,  holdini!;  that  a  sinj;!e 
])rovisi(in  in  the  statute  which  existed  then  was  obnoxious  to 
the  clause  in  the  Fourtec^nth  Aiuendnu'ut  declariuij;  that  no 
State  shall  <b'ny  to  persons  within  its  jurisdiction  the  e:|ual 
protection  of  the  laws.  Such,  too,  would  have  been  the  ell'cct 
upon  our  ]iroliibitory  litjuor  law  by  th(>  <l('cision  in  yialc  r. 
Inlo.riailing  l/ujnors,  S,")  ^Ic.  ITiS  (■"■),  holdinji',  under  tlie  la\v.> 
which  then  existed,  that  intoxicating  liijuors  in  the  jxissessiou 
of  a  common  carrier,  and  in  transit  from  another  Static  to  this, 
were  ''commerce  among  tho  several  States,"  and  so  within  the 
])rotection  of  the  interstate  eounnerce  ]U'ovisi<)n  of  the  Const i- 
tuticm  of  the  United  States.  IJut  no  one  would  claim,  we  think, 
that  either  of  these  statutes  was  to  be  regarded  as  wholly  uncon- 
stitutional because  a  single  provision  was  hebl  unconstitutional. 
Preiser  v.  People,  IK)  V.  S.  2r)2,  (I  Sup.  Ct.  nso,  2!)  L.  Ed. 
G15;  Itoihermel  v.  Mojcrlc,  180  Pa.  St.  250,  20  Atl.  nS-'J,  i) 
L.  R.  A.  ?.(i(b 

Accordingly  we  hold  that,  Avhatever  may  bo  tho  effect  of  the 
statute  as  to  goods  which  are  properly  subject  to  interstate  com- 
merce protection,  it  is  clearly  constitutional,  in  (his  res])ec*^, 
as  to  goods  Avhicli  have  com])leted  their  ti-ansit,  have  ceased  to 
be  objects  of  interstate  conunerce,  and  have  become  a  jiortioii 

♦The  94  Me.  gives  this  citation  as.  85  Me.  158,  while  the  47  Atl.  Rep., 
gives  it  as,  85  Me.  304.  which  is  the  only  case  of  that  name  in  the  S"> 
Me.;  but  it  is  not  in  point.  State  v.  Intoxicating  Liquors.  S3  Me.  158;  21 
Atl.  Rep.  84.  is  directly  in  point.     (J.  F.  G.) 
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of  tlio  mass  of  tlio  pro])ort_v  in  llio  Stnto,  as  in  this  caso.  When 
'^iuhU  are  sent  fnnii  one  State  to  aiinther  for  sale,  or  in  oonse- 
(|ii(ii('('  of  a  sale,  they  heeonie  ]tart  of  its  fi'eneral  ])ro|H'rty,  and 
iiiuenahle  to  its  hiws,  provided  tliat  no  discriiuiiiation  he  niachi 
aii'ainst  them  as  goods  from  aiioilicr  State.  L'ohhin.s  v.  Ta.rlii;/ 
Dlsl..  iL'O  V.  S.  4S!I,  7  Sup.  (.'t.  '>\)'2,  no  L.  Kd.  (l!)h  llmim 
r.  llnuslon,  ni  r.  S.  (ii»2,  5  Sup.  Ct.  lOiH,  -^1»  L.  Ed.  2.-.T ; 
Mdch'tne  Co.  r.  (in'jc,  101)  V.  S.  OTr,,  2.')  L.  VA.  7r.4.  Wiicn  a 
]»:icka,n'e  is  hrokea  up  for  use  or  for  retail  h_v  the  importer,  it 
cciisc's  to  ho  under  interstate  commerce  protection,  and  hecomes 
suliject  to  the  hiws  ot"  tile  State,  and  its  sale  niav  Ik*  rejiuhited 
liv  the  Slate  like  any  other  ])roperl_v.  C^ioley,  ("oust.  Lim. 
((iih  c(l)  p.  717;  I.iccnxc  Cases,  5  Ilow.  ."iSD,  12  L.  Ed.  2."i<»; 
llidirn  V.  MarijJdiid,  12  Wheat.  411),  0  L.  Kd.  078;  Cuul,-  v. 
J'rinisi/Jrauia,  S»7  U.  S.  50(1,  24  L.  Ed.  1015. 

A  statute  of  a  State  hy  which  ]ieddlers  of  /^oods,  poiuii'  from 
]il:i('e  to  ]ilace  within  the  State  to  sell  them,  are  required,  un<ler 
a  |)cn;dty,  to  take  out  and  ])ay  for  licenses,  and  which  makes  no 
discrimination  hetwecn  residents  of  the  State  and  those  <d'  other 
Stales,  is  not,  as  to  pcdillcrs  of  goods  prcvlouslij  soil  lo  llicin 
Inj  iiKiinifaclurcrs  in  oilier  Slales,  re])U,ii'nant  to  the*  g'rant  hy 
the  Constitution  to  Congress  of  the  ])o\ver  to  regulate  commei'ce 
among  the  several  States.  Emcii  v.  Missoaii,  150  U.  S.  2U0, 
15  Sup.  Ct.  307,  30  L.  Ed.  430. 

Jjut  the  respondent  goes  further,  and  raises  a  question  not 
raised  at  the  former  hearing  of  this  case,  and  not  then  consid- 
ered or  decided,  lie  says  that  the  ])rovision  in  section  2  of 
the  Hawkers'  and  I'eddlers'  Act  which  provides  that  a  license 
shall  he  granted  "to  any  citizen  of  the  United  States,  *  *  *'' 
hut  "to  no  other  ])(>rson,"  is  ohnoxious  to  the  Fourteenth 
Amendment  to  the  Constitution  of  the  I'uited  States,  hy  which 
it  is  declared  that  "no  State  shall  nudsc  or  enforce  any  law 
which  shall  ahridge  the  ])rivileges  or  iminnnities  of  citi/cns  of 
the  I'nited  States;  nor  shall  any  State  de])rive  any  person  of 
lii'e,  liherly  or  jmqierty,  without  due  i)rocess  of  law;  nor  deny 
to  any  ])erson  within  its  jurisdiction  the  equal  ])rotection  <d" 
the  laws."  It  is  clear  that  hy  the  provisiims  of  the  statute  only 
citizens  of  the  United  States  can  he  licensed  to  peddle.  An 
alien  cannot  he  licensed.  A  discrimimition  is  made  hetwecn 
citizens  and  aliens.  Does  this  discrimination  violate  the  con- 
stitutional provision  which  wu  have  cited  'i     This  presents  u 
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Fcdoral  question,  mid  pvnporly  wo  seek  an  answer  first  in  tlic 
decisions  of  the  I'nitod  States  ('(mrts. 

If  this  were  a  (juostinn  of  discriminatinn  against  "citizens 
of  the  United  Stales,"  the  solution  wonld  be  easy.  The  priri- 
leges  and  iiniiiuiiilics,  gnarantecnl  by  the  clause  in  the  Const  iin- 
tion  which  declares  that  the  citizens  of  each  Slate  shall  hv.  enti- 
tled to  all  Ihe  jH'ivilcii'es  and  iniiiinnities  of  citizens  in  the 
several  States,  are  sai<l  in  I'liiil  v.  Vin/inia,  8  Wall.  KIS,  19  L. 
Ed.  857,  to  be  the  relief  "fntni  the  disabilities  of  aliena/ie  in 
other  Stales.  It  (the  clause  in  question)  inhibits  discriniinal- 
ing  legislation  against  them  by  other  Stales;  it  gives  them  the 
right  of  ingress  into  other  States,  and  egress  from  ihem;  il 
insures  to  ib.em  in  other  States  the  same  freedom  possessed 
by  the  citizens  of  those  States  in  the  ac(piisition  and  enjoyment 
of  property  and  in  the  pursuit  of  happiness;  and  it  secures  to 
them  in  other  States  the  equal  protection  of  their  laws." 

It  is  not  in  the  ])ower  of  one  State,  when  establishing  regti- 
lations  for  the  con<luct  of  private  business  of  a  particular  kind, 
to  give  to  its  citizens  essential  privileges  connected  with  that 
business  which  it  denies  to  citizens  of  other  States.  See  JUah-c 
V.  McChnuj,  172  U.  S.  2;)!),  10  Sup.  Ct.  Ifi.'),  4',i  L.  Ed.  4:52. 

The  nse  of  the  phrase  "privileges  and  immunities,"  in  the 
constituti(mal  provision  referred  to,  plainly  and  unmistakably 
secui'cs  a'ld  protects  the  right  of  a  citizen  of  one  Stale  to  ])ass 
into  any  otlier  State  of  the  Union  for  the  purpose  of  engaging, 
and  when  there  of  engaging,  in  lawful  commerce,  trade,  or 
business,  witlumt  niolestalion.  Ward  v.  Maifjlaiid,  12  WaH. 
418,  20  L.  Ed.  449;  Cor  field  v.  Coryell,  4  Wash.  C.  C.  371, 
Fed.  Cas.  Xo.  3,2,']0;  Slauijliler-llouse  Cases,  IG  Wall.  3(1, 
21  L.  Ed.  394;  In  re  M'aison  (D.  C.)   15  Fed.  511;  Sai/rc 


Borough  v.  PhllUps,  148  Pa.  St.  482,  24  Atl.  7G,  10  L.  K.  A. 
49;  Bliss's  reliliun  (*)>  G3  :N'.  11.  135;  Stale  v.  Lancasler,  (i3 
N.  II.  207;  Blale  v.  W'lggin,  04  K  II.  508,  15  Atl.  128,  1  L. 
R.  A.  50. 

The  doi'isions  all  hold  in  effect,  and  some  of  them  in  terms, 
that  the  business  of  peddling,  which  is  lawful  in  itself,  cannot 
be  regulateil  by  a  State  so  as  to  discriminate  against  citi- 
zens of  the  United  States.    We  do  not  see  how  it  coidd  bo  held 


♦In  47  Atl.  Rep.  this  case  is  cited  as,  In  re  Bliss,  but  tlie  above 
is  as  it  is  cited  in  tlie  offlciai  report,  and  is  correct.     (J.  F.  G.) 
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otlionviso.  It  is  a  "privil('p;e"  to  be  enjoyed  on  cqiml  footing 
with  citizens  of  iho.  St!it(\ 

I  Jut,  on  the  otlicr  liiind,  nn  alien  is  not  a  citizen.  ITo  is, 
however,  a  ''person"  whom  the  State  cannot  deprive  of  life, 
IIIm  riy,  or  pro|)erty  without  due  i)roeess  of  hiw,  and  to  whom 
llie  State  cannot  deny,  while  he  is  within  its  jurisdiction, 
"lh(!  e(pial  protection  of  th(!  hiws."  This  was  settled  in  Yich 
Wo  V.  Ilopklm,  J  IS  r.  S.  .'{ntl,  0  Slip.  Ct.  I()('.4,  ,'50  L.  Kd. 
220.  It  was  tlie  case  of  an  nnnaturalized  Cliinanuin,  nnd  it 
WHS  held  that  the  "constitntional  ])rovisions  are  universal  in 
their  ajtplication  to  all  ])ersons  within  th(>  territ(»ria]  jurisdic- 
tion, with(»nt  refiard  to  any  ililferences  of  race,  of  color,  or  of 
nationality."  See,  also,  Frascr  v.  McCoinraiJ  tC  Torlcy  Co. 
(C.  C.)  82  Fed.  2'u.  AVhile  an  alien  is  not  entitled  to  the 
"privilcires  and  ininiunities''  of  a  citizen,  strictly  as  such, 
under  the  first  clause  of  the  Fourteenth  Aiuendiuent,  which  we 
have  quoted,  he  is,  while  within  our  jurisdiction,  entitled  to 
the  "equal  protection  of  the  laws." 

And,  after  all,  the  distinction  between  the  practical  rijihts 
of  the  citizen  under  the  guaranty  of  "privileges  and  iuunnni- 
ties"  and  the  rights  of  the  alien  "within  the  jurisdiction,"  nnder 
the  guaranty  of  "the  equal  ])rotection  of  the  laws,"  is,  so  far  as 
the  prosecution  of  the  business  of  peddliug  is  conccmied,  shad- 
owy and  nnsubstanlial.  One  has  the  ])rivilege;  the  other  the 
right  of  a  protection  equal  to  that  of  tlu;  citizen.  This  want 
of  distinction  is  noticed  by  Swayne,  J.,  in  the  l^laiif/hlcr-Iloiise 
Cases,  IG  Wall.  IJfi,  21  l!  Fd.  394,  who,  after  referring  to  the 
rights  secnred  to  citizens,  said:  "In  the  next  category,  obvi- 
ously ex  iiidusfria,  to  jjrevent  as  far  as  may  be  the  ])ossibility 
()f  niisinteri)retation,  either  as  to  persons  or  things,  the  ])hrascs 
'citizens  of  the  United  States'  and  'privileges  and  immunities' 
are  dro])j)ed,  and  more  simjde  and  comprehensive  terms  are 
s>d)stituted.  The  snl)stitutes  are  'any  i)erson,'  and  'life,'  'lib- 
erty,' and  'pro])erty,'  and  'the  ecpial  ])rotection  of  the  laws.' 
'The  ecpial  protection  of  the  laws'  is  guaranteed  to  all.  *Tho 
equal  protection  of  the  laws'  idaces  all  upon  a  footing  of  legal 
equality,  and  gives  the  same  protect  i(m  to  all  for  the  ])r(rserva- 
tion  of  life,  liberty  :  iid  property,  and  the  ])ursnit  of  happiiu^ss." 
To  be  sure,  these  words  arc  found  in  a  dissenting  oi)inion,  but 
they  were  not  concerning  any  subject  of  dissent,  and  are  enti- 
tled to  weight  as  the  expression  of  a  wise  and  experienced  judge. 


\tmm 


!  Iflfll 

'  iiii 


m 


l-'t 


AMERICAN  CRIMINAL  REPORTS. 


Til  fiict,  ns  we  slinll  lici'oaftor  sec,  tliis  of>Tistni('tI(»n  of  llio  jdirsHn 
"i'i|ii;ilit,v  of  tlic  laws,"  Iiih  Ix'cii  iiil(i|»t('(|,  with  firciilcr  loirtic- 
nliirilv,  l»_v  tlici  Sii|»rciii(^  ('mirt  of  tli((  I'liilcil  Stiitcs.  It  was 
(•(iiiccniiiiij  tliis  claiisc  lliat  the  cniirl  in  Shniulrr  r.  UV.s7  ]'lr- 
f/ln!(i.  1(10  r.  S.  .•!();!,  jr.  I..  Kd.  (1(1 1,  aslscil:  ''What  is  ilii.s 
l)iil  (icclariiii''  thai  the  law  in  the  States  shall  he  the  same  for  tlu! 
Mack  as  fnr  the  white;  that  all  ixTsoiis,  whet  her  coloreij  or 
while,  shall  stand  e(|nal  liel'ure  the  laws  of  the  Slates;  *  *  * 
that  no  (liscriniinatioii  .shall  he  made  aj^aiust  them  hccaiisc  of 
their  color  C' 

The  lanuiiaizc!  of  .Inst  ices  Field  and  CliiTord  in  J'J.v  pnrle 
^'il(/!lli(t,  100  r.  S.  ;;;!!»,  -T.  L.  K.I.  liTC,  is  thai:  "The  reach 
and  inlliienc(*  of  the  amendment  are  immense.  It  open'i  tlie 
conrts  of  tile  conntrv  to  everv  one,  on  the  same  leniis,  for  the 
secnritv  of  his  ])ersoii  or  |)ro|ierl_v,  the  |m  event  ion  and  re(lres.s 
of  wroni>'s,  and  the  enforcement  of  contracts.  It  assures  to 
every  oik;  llie  same  rules  of  evidence  and  modes  (»f  ])rocednre; 
it  allow,  no  iiii|)e(limenls  to  the  aci|iiisition  of  properly  and  tlu! 
piirsiiil.  of  happiness,  to  which  all  are  not  siil)ject('(| ;  it  siilfers 
no  other  or  f;rea1er  Imrdens  or  charives  to  he  laid  npon  one  than 
such  as  are  e(pially  home  hy  all  others.  ""  *  *  It  secures  to 
all  persons  their  civil  riuhls  upon  the  same  terms." 

Says  Field,  d.,  in  Xral  r.  Driairovc,  10.'!  I'.  S.  .'JTO,  l>(;  ].. 
Ed.  r»(lT,  dissenting'  from  tlie  ])roposition  that  j.ractical  exchi- 
.sion  of  colored  ])ersons  from  tlu!  jury  was  a  denial  of  that  ecpial- 
I'ty  of  ])rote('tion  which  has  hcen  secured  hy  the  Constitution 
and  laws  (»t'  the  I'nited  Slates: 

"K<]nal  protection  of  the  laws  of  a  State  is  extended  to  per- 
sons within  its  jurisdiction,  within  the  nieaninji'  of  the  ameiid- 
nieiil,  when  its  courts  arc  ojien  to  them  on  the  same  condition 
as  to  others,  with  like  rules  of  evidence  ami  modes  of  ]irocednre, 
for  the  seciirtiy  of  their  ])ersons  and  jn'operty,  tlu;  ])reveiition 
and  redress  of  wronji's,  and  the  enforcement  of  contracts;  when 
they  are  snhjected  to  no  restrict itiii'^  in  tlii'  accpiisition  of  prop- 
erty, the  eiijoyiiient  of  ])ersonal  liherty,  jind  the  ])nrsnit  of 
happiness,  which  do  not  f;'reatly  alfect  othei's;  when  ihev  are 
liahle  to  no  other  or  ijreater  hurdens  and  chari^cs  than  sncdi  as 
are  laid  npon  others;  and  when  no  dill'erent  or  jU'reater  ])nnish- 
nient  is  enforced  aaainst  tliein  for  a  violation  of  the  laws." 

Like  definitions  of  tlie  clause  "ecpial  ])rotection  of  the  laws" 
are  fonnd  in  Pace  v.  Alahaina',  lOG  U.  S.  oSl],  1  Sup.  Ct.  0.'J7, 
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■J~   I,.    I'll!.   2')7 ;  MiiuicdjioJ'i^,   h'lc.   It'nihnn/  Co,    \\    DcrlirUli , 

ijii  I',  s.  -jd,  !>  Slip.  ct.  I'uT,  ."!-'  L.  I'M.  :<"<:>. 

Ill  i!ic  r////  /.'/V////.S-  rVrsv.s'.  Kit)  r.  S.  .•!,  ;)  Snp.  Cl.  I>^.  I'T  I,. 
I'M.  s;ir>,  it  \v;i-i  ticcliii'cil  t'liiit  :  ".Miiiiy  wruiii:-;  iii;iv  Ic  iilni'xiniis 
ti)  llic  prnliihil  inns  uf  the  Fuiirtcciilli  AiiiciKliiicut  wliicli  art' 
lint  ill  liny  just  scii-c  iiiciilciils  nr  clciiicnts  (if  slnvcry.  Sm-li, 
I'di-  cMiiiiiilc,  w'liuM  l)c  "■  ■'•■  *  (Iciiyiii'j;  to  iiiiy  pci'snii  or 
cliiss  ut"  pcrsiiiis,  tlic  ri;;lit  ti»  pursue  niiv  I'ciicct'iil  vncatimis 
iill(i\V( d  to  others.  What  is  calleil,  'chiss  leiiishil  inii,'  woiiM 
licliiii,::  to  this  calc'ii'orv,  iind  wmiM  lie  nlmoxidus  to  the  pmhi- 
liilioiis  of  tile  Foiirleeiilh  Aiiiiiiihueiit.  '"'  ■■'  ■"■  The  I''oiir- 
tcciitll  AliH'li(hiielit  extends  its  protcci  ioii  to  races  and  classes, 
and  prnliii)its  any  State  Iciiishit  ion  which  has  the  eflVct  of  (h- 
iiyiiii!,'  to  any  race  or  chiss  or  to  any  individual  the  eipial  ]»rotec- 
tioii  of  the  laws." 

Jii  Sanln  Clani  Co.  v.  Smilhnn  J'ar.  U.  Cn.  (('.  ('.)  is  j-Vd. 

;5s.-,;  id,  118  L'.  s.  ;]!ii,  0  Sup.  Ct.  1  i.'Ji',  ;jo  L.  Ed.  i  is  (••), 

it  is  said: 

"I'y  'e(pial  protf'clioii'  is  nieaiit  eipial  security  to  every  one  in 
his  jirivatc  riji'hls — in  his  ritihl  to  life,  to  lilierly,  to  property 
and  to  the  i)ursiiit  of  ]iai)i)iiicss.  It  iin]ilies  not  only  that  tin; 
iiicaus  which  the  laws  alTord  for  siu  h  security  shall  he  equally 
acccssihle  to  him,  hut  that  no  oiu!  shall  ho  suhject  to  any  ii,'rcatc'r 
hurden.s  and  (diarj^'cs  than  such  as  are  imposed  upon  all  others 
under  liko  circumstances.  This  jn-otcction  attends  every  one 
everywhere,  whatever  Iw  his  ])osition  in  society  or  his  associa- 
tion with  other- — (   tiler  irol.t,  iiii])roveiiieiit.  or  pleasure," 

See,  also.  //  h'div  v.  A  uikiii,  5  Sawy.  552  Fed.  ('as.  Xo. 

(1.54  ('.. 

So  in  L  Icr  v.  ConuoJlij,  11:5  IT.  S.  27,  5  Suj).  Ct.  ,'}.-,r, 
L'S  L.  Ed.  !>L'.;.  it  V  ,is  said:  "Tlu*  Fonrteentli  Amendment,  in 
<leclarini>'  that  no  Sate  'shall  de])riv(!  any  ])erson  of  life,  lihcrty 
or  ])roperty  without  due  ])rocess  id'  law.  or  deny  to  any  ])er,son 
within  its  jurisdiction  the  e(pial  ])rot(tiion  ot"  the  laws,'  iin- 
douhtedly  intended  not  only  that  there  should  he  no  arhitrary 
deprivation  of  life  or  liherty,  or  arhitrary  s])oliation  of  life  or 
lihcrty,  or  arhitrary  spoliation  of  property,  hut  that  eipial  i)ro- 

*\Ve  have  corrected  this  citation,  the  oHu  ial  report  iiialdng  a  mis- 
take as  to  cue  page  number,  aud  the  Atl.  Rep.  as  to  another.  (J, 
F.G.) 
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tcctidii  aiul  Sfi'iirity  should  be  pivcn  to  all  under  like  ciicuin- 
.stuiices  in  the  enjoyment  of  their  ])ersonal  and  civil  rijilits; 
that  all  jtersons  should  he  equally  entitled  to  pursue  their  happi- 
ness and  aetpiire  and  enjoy  pro])erty;  *  *  *  that  no  iiii- 
l»edinient  should  he  iiiter])ose<l  to  the  ])ursuits  of  any  one,  exeept 
as  applied  to  the  same  jmrsuits  hy  others  under  like  cireuiii- 
stanees;  that  no  greater  burdens  should  be  laid  upon  one  than 
are  laid  n])on  others  in  the  same  eallinj;  and  condition."  And 
such  is  the  construction  which  this  court,  following  the  Federal 
Court,  has  given  to  the  amendment  in  question.  LcavilL  v. 
Canadian  Facific  Hailivuij  Co.,  DO  Me.  153,  07  Atl.  880,  38 
L.  E.  A.  152. 

While  it  is  held  that  the  Fourteenth  Amendment  docs  not 
interfere  with  the  police  ])ower  of  a  State,  it  is  also  held  that 
the  police  regulations  must  be  im])artial.  The  court  said  in 
Barhier  v.  CodiioIIi/,  siijyra:  ''Though,  in  many  resi)ects,  neces- 
sarily special  in  their  character,  they  do  not  furnish  just  ground 
of  coiiijdaint  if  they  operate  alike  u]ion  all  jiersons  and  prop- 
erty under  the  same  circumstances  and  conditions.  Class  legis- 
lation, discriminating  against  some  and  favoring  others,  is  ])ro- 
hibited;  but  legislation  which  in  carrying  out  a  public  purpose 
is  limited  in  its  ajiplication,  if,  within  the  sphere  of  its  oi>era- 
tion,  it  affects  alike  all  persons  similarly  situated,  is  not  within 
the  amendment."  Miimeapolis,  Elc,  Unihrdij  Co.  v.  Uccliwllh, 
129  U.  S.  20,  9  Sup.  Ct.  207,  32  L.  Ed.  585 ;  Slate  v.  DeriiKj, 
Si  Wis.  585,  54  X.  W.  1104. 

The  specific  regulations  for  one  kind  of  business  which  may 
be  necessary  for  the  ])rotection  of  the  i)ubli('  can  never  be  just 
ground  of  comphiint  because  like  restrictions  are  not  imposed 
u]ion  other  business  of  a  dilferent  kind.  The  discriminations 
which  ai'c  open  to  objection  are  those  where  ])ersons  engaged  in 
the  same  business  are  subjecttul  to  diiferent  restrictions,  or  are 
held  entitled  to  dilferent  ])rivih'gos  u])on  the  same  conditions. 
Soon  liiiifj  V.  Cruirlcy,  113  U.  S.  703,  5  Sup.  Ct.  730,  28  L. 
Ed.  1145. 

See,  also,  Missouri  Pacific  UaiJira;/  r.  Ularl'cij,  127  IT.  S.  205, 
8  Supt.  Ct.  1101,  32  L.  l«:d.  107;  ilarrhand  v.  Pen.  Uailroad 
Co.,  153  U.  S.  380,  14  Suj).  Ct.  894,  38  L.  Ed.  751  ;  Lvavilt 
V.  Canadian  Facific  liailiraij  Co.,  90  ^Me.  153,  37  Atl.  880,  38 
L.  R.  A.  152. 

The  inhibition  of  the  Fourteenth  Amendment  that  no  State 
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shall  (lepvivG  any  person  within  its  jurisdiction  of  the  equal 
protection  of  the  hnvs,  was  desiuiied  tu  ])revcnt  nuy  jxTson,  or 
class  of  pers>)ns,  froui  being  sin.nled  out  as  a  siKcinl  sul)ject  for 
discriuiiuatini''  and  hostile  lenishition.  Pcnthiua  Jliii.  tt;  Mill. 
Co.  V.  rcniisifli'iiiiia,  Ji'5  T.  S.  IS  1,  S  Suj).  Cl.  7;i7,  .".1  L.  Ed. 
(150;  Jumcsi'IIIg  v.  Carpculcv,  77  Wis.  L'.SS,  4(1  X.  W.  ]2S,  8 
L.  II.  A.  808;  SaslivUlc,  Elc,  Italhvaij  Co.  v.  Taylor  '^C  C), 
SO  Fed.  108. 

luV.'r;  Tibnn'to  I'arroU  (C.  C.)  1  Fed.  4S1,  holding  unconsti- 
tulional  a  ])ro\ision  in  the  ("onslitution  of  California  ■\vhieh 
]ii'iiliil)ilcd  corporations  from  eiiiployini>'  Chinese  or  ^iongolians, 
ilie  court  said:  "It  appears  that  to  dei)rive  a  niau  of  the  right 
to  select  and  follow  any  lawful  oct'Upali<in  "  "  '"  is  to 
(lc]ii'i\-e  hiui  of  both  liberty  and  properly,  within  the  meaning 
of  \\iv  Fourteenth  Amendment." 

A  statute!  of  i'ennsylviinia  ini])osing  a  lax  of  thrcM?  cents  a 
(lay  upon  employei's  of  foreign-born,  unuiituralizeil  male  ])er- 
suus,  for  each  day  that  ea(di  of  such  persons  may  be  en. ployed, 
and  authorizing  tim  de(luction  of  that  sum  from  the  wages  of 
such  employes,  Wiis  held  to  deprive  the  latter  of  the  equal  ])ro- 
icclion  of  the  lav\'s.  Frasn-  r.  MrCoiiiiunj  cO  Torlcji  Co.  ((/.  C.) 
Sii  I"V(1.  :i.'.7.  'rh(>  court  said:  "JOvidently  the  act  is  intended 
to  hiiider  ihe  employment  of  foreign-born,  nnnaturalized  male 
icrsons.  The  act  is  hostili^  to  and  discriminates  against  such 
persons.  It  interposes  to  the  ])ursuit  by  them  of  their  lawful 
a\<i(  aiious,  obstacles  to  which  others  under  like  eircumstanees 
are  not  subjected." 

While  it  is  true,  as  a  geiu'ral  pro])osition,  that  if  the  law  deals 
alike  with  all  of  a  certaiji  ''lass,  it  is  not  obnoxious  to  the  charge 
of  a  denial  of  eipial  protection,  yet  it  is  e(]ually  true  that  such 
a  classitication  cannot  be  nmde  arbitrarily.  The  State  may  not 
s:iy  that  all  white  men  shall  be  subjected  to  the  payment  of 
attorney's  fees  of  parties  successfully  suing  them,  and  all  black 
men  not.  It  inav  not  sav  that  all  men  bevond  a  certain  age 
shall  be  alone  thus  subjected,  or  all  nuMi  possessed  of  a  certain 
wealth.  'J'hes(!  are  distinct  ions  Avhiedi  do  not  furnish  any  jiroper 
basis  for  the  altenqiled  classitication.  That  must  alwavs  rest 
upon  some  dilVerencc!  which  bi-ars  a  reasonable  and  just  rela- 
tion to  the  act  in  respect  to  which  the  classilieation  is  pro- 
p<is("i|,  and  can  never  be  nuide  arbitrarily,  and  without  any 
such  basis.     Uulf,  Colorado  tU  Saida  Fe  liailwaij  v.  Ellis,  1G5 
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V.  8.  ir.O,  17  Sni).  Ct.  255,  41  L.  Eil.  OGO.     See  rairson.  v. 
rurlldinl.  (;i>  Me.  278. 

In  tlu!  liiilit  of  tlic'so  iiitorpvotaf iims  of  tlio  Fom'tcciilli 
Aiu('ii(liiiciit,  Avc  are  coiii]ielle(l  to  eoiicludo  that  a  statute  which 
forl)i(ls  ]H'(Mliiii!,'  cxecpt  luidcr  a  lieeiiso,  and  which  provides 
that  citizcius  of  the  ruilcd  States  may  he  licensed,  and  that 
aliens  shall  not  he,  is  a  denial  of  the  "e(|iial  j)roteetion  of  the 
laws.''  It  is  ail  unconstitutional  discrimination  ai>ainst  aliens. 
It  (hies  more  than  impose  nne(iual  hurdens  and  eharii'os  n])iiu 
the  alien.  It  ahsolutely  denies  hiui  the  ])rivih\ne  of  an  oeeu|)a- 
tion  o]ten  to  citizens,  which  is  more  than  a  diseriniination  in 
hurdens.  It  does  not  ])erniit  the  alien  within  our  jurisdiction 
to  pursMo  a  husiness  occu|)ation  and  to  acfpiirc  and  enjoy  ])nip- 
ei-ly  on  etpnd  terms  with  the  citizen.  Ylck  Wo  v.  Jlopk 
siijirn. 


Ills, 


Xor  can  this  diserimnation  ho  sustained  as  a  constitutional 
exercise  of  the  ])olice  power  of  the  State.  It  must  he  noticeil 
that  the  discrimination  is  not  ajiainst  a  class,  as  criminals,  as 
paupers,  as  intemjieriile,  as  dis(pndilied  hy  chariicter  or  ha])ils, 
or  as  harmful  to  society,  hut  aiiiiinst  a  class  solely  as  aliens. 
Snch  a  discrimination  is  forbicUlen.  Gulf,  Colurado  cC  Saiila 
Fe  UoUwaii  v.  Ellis,  siipm. 

And,  althouah,  in  this  case  the  discrimination  w.as  not  inju- 
rious to  the  respondent,  hecause  he  was  not  an  alien  and  was 
not  thereby  prohibited  from  obtaining  a  license,  still,  for  reasons 
already  sutzji'ested,  Ave  think  the  Hawkers'  and  redijlers'  Act 
nnist  be  i'e.ii'arded  as  invalid  in  iolo.  "We  cannot  sejiarate  the 
constitutiomd  i)art  from  the  unconstitutional.  The  distinction 
between  citizens  and  aliens  is  fundamental  in  the  scheme  for 
licensinc;. 

The  statute  is  invalid  as  to  aliens.     They  may  peddle  without 


licence.     If  we  hohl  it  is  neverthele 


ss  v 


alid 


as  to  citizens,  it 


works  a  discrimination  aiiainst  citizens  and  in  favor  of  aliens — 
a  result  which  we  think  the  Le<iisl;i1iire  plainly  did  not  intend. 
Cooley,  Const.  Lim.   (Oth  cd.)  p.  213. 
Exceptioua  sustained. 
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State  v.  SiiETMtoi. 

75  Vt.  277—63  L.  R.  A.  179—88  Am.  St.  Rep.  825—54  Atl.  Rep.  1081. 

Deciu.J  May,  16,  1903. 

CoNSTiTi'TioxAL  Law — Pkddlkus  :  Unjust  discrimination  in  favor  ex- 
soUUcis  wlio  reside  in  Vcr^nont  and  tvho  have  been  honorably 
discliarged  from  service  as  Union  soldiers  in,  the  Vii-il  War. 

It  is  in  violation  of  tlie  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States,  to  provide,  by  statute,  a  penalty  for  ped- 
dling without  a  license,  and  to  exempt  from  the  prosecution, 
residents  of  the  State,  "who  served  as  soldiers  in  the  war  for 
the  suppression  of  the  Ueljelllou  iu  the  Southern  States,  and 
were  honorably   discharged." 

Siiprciuo  Court  of  Veniioiit. 

E.vc'options  friiia  Calctlonin,  Couiify  Court;  Wiilsou,  Judge. 

Tufoniuitiou  iiiiiiinst  Alhcrt  Sliedrui  for  ]H'(l(llinii,'  \vitlu»ut  a 
licfiisc.  JK'iinirrur  overruled  pro  foniui,  and  iuforiiuvtiou  ud- 
jiuliicd  sullicieiit.  The  respondent  brings  exceptions.  Ive- 
versed. 

Argued  before  Tyj.kk,  Munsox,  Staut,  AVatsux,  Staffoui), 
and  JIasici.to^^,  J  J. 

M.  G.  ^f(>rs^■',  State's  Attorney,  for  the  State. 
G.  G.  Fnjc,  for  the  respondent. 

Wat.sox,  J.  The  respondent  is  informed  against  for  be- 
ciiiiiiug  a  i)ed<ller  without  a  lici'use  in  force,  under  llie  provisions 
(if  \.  S.  c.  1!)H,  as  amended  by  No.  1)4,  Acts  of  11)00,  and  the 
('as(!  is  here  ui)on  (k'uinrrer  to  the  information.  It  is  contended 
iliat  the  hiw  u])on  which  this  infornuition  is  based  is  in  conllict 
with  the  F(mrtcenth  Amendment  to  the  Constitution  of  the 
L'jiited  States. 

That  the  license  fee  recpiired  to  be  paid  under  the  provisions 
of  this  cha])ter  for  tlie  jn-ivilege  of  selling  goods  as  a  peddler 
is  a  tax  upon  the  goods  themselves  was  determined  by  this 
court  in  Stale  v.  IIoijl,  71  Vt.  5!),  42  Atl.  973.  In  that  case  the 
law  was  hekl  to  discriuiinato  unjustly  against  goods  manufac- 
tured in  this  State,  and  for  that  reason  unconstitutional.  Later 
Vol.  XV— 9 
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Ilio  law  was  so  amoiicleJ  as  to  avoid  such  discrimination.     Acts 
of  I!)()0,  No.  J)4. 

V.  S.  A7']-2  ])i'ovi(lc3  that  a  person  -who  bpcoincs  a  peddler 
without  a  lieeiise  in  force,  as  provi(le<l  in  that  cha]>tcr  (IDS) 
shall  be  fined  not  more  than  three  hundred  dollars  and  not  les.s 
than  fifty  dollars. 

lly  V.  S.  -IT')-'}  persons  resident  of  this  State  who  served 
as  soldiers  in  the  war  for  the  suppression  of  the  liebellicm  in 
the  Soutjiern  Slates,  and  were  honoral)ly  discharf^'ed,  arc  cxxMiipt 
from  the  ])aynu'nt  of  a  license  tax  under  the  provisions  of  that 
chapter.  It  is  uriicd  that  herein  the  law  unjustly  discriminates 
in  favor  of  such  soldiers  and  aiiainst  other  ])ersons,  by  reason 
of  which  it  is  in  violation  of  the  Fourteenth  Amendment, 
whereby  no  State  can  "deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws." 

Can  such  an  exeni])tion  be  made  by  the  Legislature  without 
afl'ectin.i;'  the  validity  of  the  general  provisions  oi  that  cha[)ter^ 
is  the  (|Uestiou. 

In  Jh'll's  (Jap  n.  n.  Co.  V.  Pcini.,  101  IL  8.  2:^>2,  10  Sup. 
Ct.  5.'U5,  33  L.  Ed.  892,  sjjeaking  through  Mr.  Justice  IJradley, 
the  court  said:  ''The  ])rovision  of  the  Fourtteuth  Amendment 
that  no  State  shall  deny  to  any  jjcrson  within  i's  jurisdiction 
the  e(iual  i)rotection  (if  the  laws,  was  not  intended  to  prevent 
a  State  fronj  adjusting  its  system  of  taxation,  in  all  ])r(jper  and 
reasonable  ways.  It  nuiy,  if  it  chooses,  exempt  certain  classes 
of  pro])erty  from  any  taxation  at  all,  such  as  churches,  libra- 
ries and  the  property  of  charitable!  institutions.  It  may  impose 
different  si)eci{ic  taxes  ui)on  difierent  trades  and  professions, 
and  may  vary  the  rates  of  excise  upon  various  ])roducts;  it 
may  tax  real  estate  and  personal  property  in  a  ditfercnt  man- 
ner; it  may  tax  visible  projierty  only,  and  not  tax  securities  for 
l)ayment  of  money;  it  may  allow  deductions  for  indebtedness 
or  not  allow  them.  All  such  regulations,  and  those  of  like 
character,  so  long  as  they  proceed  within  reasonable  limits  and 
general  usage,  are  within  the  discretion  of  the  State  Legislature 
or  the  people  of  the  State  in  framing  their  Constitution.  But 
clear  and  hostile  discrimination  against  particular  ])ersons  and 
classes,  especially  such  as  are  of  an  unusual  character,  un- 
known to  the  ])racticc  of  our  governments,  might  be  obnoxious 
to  the  constitutional  i)r(»hibition.  It  would,  however,  be  impos- 
sible and  unwise  to  attempt  to  lay  down  any  general  rule  or 
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(]efiiiiti'»n  on  the  sultjoct  that  would  indiidc  all  oases.  They 
iniK^it  he  (k'ci'led  as  they  arise.  We  think  we  are  safe  in  sayin}^ 
that  the  Fourteenth  Amendment  was  not  intended  to  compel 
a  Slate  to  adopt  any  iron  rule  of  equal  taxation."  And  in 
Jiaibicr  v.  Cunnolhf,  113  U.  S.  27,  5  Sup.  Ct.  357,  2S  L.  Ed. 
!»2.'i,  the  court,  sjiealsing  through  lilr.  Justice  Field,  said  this 
Aiiicndiiient,  "in  declarinji;  that  no  Stale  'shall  deprive  any 
])ers(iii  of  life,  liherty  or  ])roj)erty  without  due  ])roce8s  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws,'  undouhtedly  intended  not  only  that  there 
should  1)0  no  arhitrary  deprivation  of  life  or  liberly,  or  arbi- 
trary spoliation  of  ])roperty,  but  that  ecpud  ])rotection  and 
security  shoidd  be  fjiven  tf)  all  under  like  circumstances  in  the 
enjoyment  of  their  ])ersonal  and  civil  rif;hts;  that  all  persons 
should  be  e(iually  entitled  to  ])ursue  their  happiness  and  acqtiire 
and  enjoy  ]UM|»erty;  that  they  should  have  like  access  to  the 
courts  of  the  country  for  the  ])rotection  of  their  persons  and 
])ro])crty,  the  ])revention  and  redress  of  wronos,  and  the  enforc(^- 
iiieiit  of  contracts;  that  no  im])ediment  should  be  interposed  to 
the  ])ursuits  of  any  one  except  as  a])plied  to  the  same  ])ursuits 
by  others  under  like  circuuistances;  that  no  greater  burdens 
should  be  laid  upon  one  than  are  laid  ni)on  others  in  the  same 
calliiij];  and  condition;  and  that  in  the  administratiim  of  crimi- 
nal justice,  no  ditrorent  or  hii!,her  punislnuent  should  bo  im- 
posed upon  one  than  such  as  is  ])rescril)ed  to  all  for  like  of- 
fenses." And  in  ifar/oun  v.  Illinois  Trust  t(;  Sariiigs  HaiiJr, 
170  ir.  S.  2S3,  IS  Sup.  Ct.  r)!)-t,  12  L.  Ed.  1037,  it  is  said  that 
the  rule  only  ])rescril)es  that  the  "law  have  the  attribute  of 
(M]uality  of  operation;  and  ecpiality  of  oporaticm  does  n(»t  mean 
indiscriminate  operation  on  persons  merely,  as  such,  but  on 
j)ersons  according  to  theii'  relati(m."  Such  is  the  rule  laid  down 
by  this  court  in  l^lale  v.  Ifoi/I,  above  cited.  It  was  there  held 
that  the  mere  fact  of  classification  is  not  enough  to  exempt  the 
ojicration  of  the  statute  from  the  equality  clause  of  the  Con- 
stitution, but  that  it  must  also  ap]>ear  that  the  classification 
made  is  one  based  upon  some  reasonable  ground,  some  difference 
which  bears  a  just  and  pro|)er  relation  to  the  attempted  classili- 
cation,  and  not  a  mere  arbitrary  selection. 

J5y  the  law  in  qucstit>u  the  Legislature  ha?  made  a  classifica- 
tion by  placing  i)ersons  resident  of  the  State,  who  served  as 
soldiers  in  the  Civil  War,  and  wore  honorably  discharged,  in 
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one  class,  iiiul  all  other  citizens  together  in  another  class.  All 
])orsons  oiigapod  in  the  business  of  peddling,  whether  they 
belong  to  the  one  class  or  the  other,  must  have  a  license  in  force, 
or  be  subject  to  a  penalty;  but  a  license  tax  is  required  to  bo 
paid  by  persons  in  the  hitter  class,  while  a  license  may  bo 
had  by  all  in  the  former  class  Avithout  the  payment  of  such 
tax.  The  classification,  therefore,  is  one  of  taxation.  From 
one  class  a  tax  on  their  goods  authorized  so  to  be  sold  is  exacted 
for  the  privilege  of  doing  business  as  a  peildler,  while  the  otlu  r 
class  may  carry  on  the  same  business  in  the  same  manner,  sell 
the  same  kind  and  qujvlity  of  goods  in  the  same  territory,  with- 
out payment  of  si;<'h  tax. 

Does  this  classification  have  the  equality  of  indiscriuiiuati- 
operation  on  all  ])crsons  licensed  thus  to  do  business  accordiiii:' 
to  their  relations?  ITjxm  the  answer  to  this  question  bciiin' 
in  the  afiirmative  or  in  the  negative  depcnids  the  validity  or  tlic 
invalidity  of  the  law  in  questi<m  under  the  equality  clause  of 
the  Fourteenth  Amcnduient. 

T^pon  what  basis  does  the  attempted  classification  rest  ? 
There  is  no  basis  upon  which  it  can  rest  except  that  persons  in 
the  one  class  served  as  soldiers  in  the  Civil  War,  and  were 
honorably  discharged,  and  those  of  the  other  class  did  not  serve, 
or  were  not  honorably  discharged.  This  classification  is  de- 
pendent solely  on  a  condition  of  things  long  since  past,  and  not 
on  a  present  situation  or  condition,  nor  on  a  substantial  distinc- 
tion having  reference  to  the  subject-matter  of  the  law  enac^ed. 
The  veterans  were  originally  from  no  particular  class,  and  when 
discharged  from  the  army  they  returned  to  no  ])articular  class 
— they  again  became  a  part  of  the  general  mass  of  mankiml, 
with  the  same  constitutional  rights,  ])rivileges,  immunities,  bur- 
dens, and  res])onsil)ilities  as  other  citizens  similarly  circum- 
stanced in  law,  in  the  same  jurisdiction. 

Assuming  that  thus  to  have  served  as  a  soldier  and  to  have 
received  an  honorable  discharge  may  well  merit  reasonable  con- 
siderations at  the  hands  of  the  State  in  recognition  of  ])atriol- 
ism  and  valor  in  defense  of  a  common  country,  yet  such  con- 
siderations cannot  exceed  those  const itntlonai  limits  estsiblisheil 
for  the  welfare  and  protection  of  the  whole;  for  equal  protec- 
tion of  the  laws  requires  ''that  all  persons  subjected  to  such 
legislation  shall  be  treated  alike  under  like  circumstances  and 
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coiidilions,  both  in  tlio  ])rIvilop;os  eonforreJ  and  liaLilitics  im- 
posed."   Magoun  v.  Hank,  above  cited. 

It  cannot  be  said  that  service  as  a  soblior  in  the  Civil  War 
and  the  receipt  of  an  honorable  dischariie  l)ear  any  relation  to 
llie  business  of  a  peddler  as  defined  by  the  law  nnder  considera- 
tion. There  is  no  diU'erence  between  the  present  conditions 
and  circumstances  of  such  veterans  and  those  of  other  citizens 
regarding  the  relations  to  the  law  or  the  attenijtted  classifica- 
tion. In  fact,  according  to  their  relations,  tliey  are  of  the  same 
class,  and  any  atteii'pted  classification  between  tliem  is  but  a 
mere  arbitrary  selectioa,  and  based  upon  no  reasonable  grounds. 

In  »S7«/c  V.  Iloyf,  referring  to  the  ecpiality  clause,  it  is  said 
that  it  is  enough  if  there  is  no  discrimination  in  favor  of  one 
ngninst  anolher  of  the  same  class;  but  that  when  such  discrim- 
ination exists,  it  ini])airs  that  equal  right  which  all  can  claim 
in  the  enforcement  of  the  laws.  And  the  cases  of  Slalc  v. 
llarrinfjion,  08  Vt.  02:5,  3.5  All.  .51.'.,  3t  L.  \l.  A.  ](>();  and 
Stale  V.  Cadlrjan,  T3  Vt.  24.5,  .50  Atl.  1079,  .57  L.  It.  A.  W>(\, 
87  Am.  St.  ]tep.  711,  are  much  in  point.  In  flu;  former  the 
resiKmdent  was  charged  with  selling  and  exjiosing  for  sale 
goods,  wares,  and  merchandise  as  an  "itinerant  vendor,"  without 
a  license  therefor.  It  was  contended  upon  demurrer  to  the 
information  that  the  law  u])on  which  the  ])rosecution  was  based 
discriminated  between  itinerant  vendors  and  resident  vendors, 
and  between  classes  of  itinerant  vendors,  and  therefore  it  was 
in  conflict  with  both  the  State  and  Fe<leral  Constitutions.  It 
was  held  that  the  Stat(>  might  recpiire  a  license  fee  from  persons 
in  one  occu])ation,  and  not  from  those  in  another,  ])rovided  no 
discrimination  was  mad(>  lictween  tlmso  of  th(>  same  class.  In 
the  latter  case,  the  respondiiit  was  charged  with  acting  as  agent 
of  a  partnership  organized  under  the  laws  of  the  State  of  New 
York  in  selling  certain  niunicii)al  bonds  here  without  the  ])art- 
ncrship  having  j.roeured  a  license  from  the  Inspector  of  Fl- 
nace,  etc.,  as  required  by  the  laws  of  this  State.  It  was  hcdd 
that  to  discriminate  between  residents  of  our  own  State  by 
denying  to  (Ww  class  the  privilege  o!"  tra.isiicting  business  with- 
out complying  with  conditions  and  exactions  not  re(piired  of 
others,  when  tlu^  ground  of  classilieation  is  wholly  fanciful  and 
arliltrary,  is  a  denial  (.f  tlu;  eipial  ])rolecti(in  of  the  laws. 

The  censtitutional  right  <»t' a  Stiit(^  Legislature  to  discriminate 
in  favor  of  persons  who  servcxl   in  the  army  or  navy  of  the 
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rnitccl  Stiitos  in  the  Civil  War  has  boon  before  the  court  of  bist 
resort  in  sovenil  of  ;''e  sister  States.  In  Xew  York  the  Con- 
stitution ])rovi(les  that  .  '>))(»intnients  ami  promotions  in  the 
civil  service  "shall  be  made  aeeonlinjj,'  to  merit  and  fitness,  to 
b(^  aseertiiinot]  so  far  as  ])ractieable  by  examinations  which,  so 
far  as  i)raetieable,  shall  be  comjietitive."  In  the  matter  of 
Kci/mcr,  14S  X.  Y.  21!),  42  X.  E.  (U!7,  .'55  L.  K.  A.  447,  it  was 
held  that  a  ]>rovision  of  the  civil  service  law  in  effect  that  as 
to  honorably  discharficd  soldiers  and  sailors  of  the  Civil  War 
comiiefitive  examinations  should  not  be  deemed  practicablo 
or  necessary  in  cases  where  the  compensation  or  other  em<»lii- 
mont  of  the  otKce  does  not  exceed  fonr  dolbirs  per  day  was  in 
conflict  with  the  Constitution.  And  a  somewliat  simihir  law  in 
^Massachusetts,  pnrjjortinu;  absolut^'y  to  i;ive  veterans  ])articn- 
lar  and  exclusive  ])rivi!(\i;(s  difTerent  from  tlu^ic  of  the  com- 
munity in  obtainini^  jnddic  ollice,  was  held  to  be  not  within 
the  constitutional  jiower  of  the  Le.i>ishiturc.  liiotvn  v.  liiisscll, 
Itiii  iMass.  14,  43  X.  E.  100.".,  32  L,  K.  A.  253,  55  Am.  St. 
Kep.  357. 

In  Iowa  the  Constitution  ]irovides  that. "all  laws  of  a  general 
nature  shall  have  i  iiniform  operation;  the  General  .\sseud)ly 
shall  not  firant  to  any  citizen  or  cla^s  of  citizf.is  ]n'ivilef^'(>s  or 
immunities  which,  n])on  the  same  terms,  shall  orpially  beloni;' 
to  all  citizens."  A  statute  re(piiriii,n'  peddlers  to  ]>rocurc  a 
license  and  to  pay  a  license  tax  contained  the  ])ro\  ision  that  the 
section  requiring  tlu;  ])ayment  of  the  tax  should  not  be  held 
to  a]>|)ly  "to  persons  who  have  served  in  the  I'nion  army  or 
navy."  In  Slate  v.  Garhrosli,  111  Iowa,  41)(!,  82  N".  W.  '950, 
50  L.  li.  A.  570,  82  Am.  St.  Rep.  524,  it  was  contended  that 
because  of  this  immunity  from  the  tax  to  peddlers  who  so 
served  in  the  army  or  navy  the  law  was  void.  In  an  extended 
opinion,  reviewing  numy  authorities,  the  court,  saying  that  the 
attempted  classification  is  based  on  no  a])])arent  necessity  or 
difference  in  con<lition  or  circumstances  that  have  any  relation 
to  the  eini)loynient  in  which  the  veteran  of  the  Civil  War  is 
authorized  to  engage  without  paying  license,  and  that  it  savors 
more  of  jdiilanthropy  than  of  reasonable  discrimination  based 
upon  real  or  aii])ai-ent  fitness  for  the  work  tc  be  done,  held  the 
law  unconstitutional. 

Wo  think  it  clear  that  the  discrimination  made  in  the  law 
in  question  in  favor  of  persons  who  served  in  the  War  of  the 
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Rcl)olH(m  and  were  hoiioral)ly  disdiargod  is  wifliont  reasonable 
ground,  and  arMtrary,  having  no  ])OHsil)lo  connection  with  the 
duties  of  the  citizens  as  taxpayers,  and  their  exeni])tion  from 
the  payni(>nt  of  the  tax  therein  recjuirod  of  others  exisrcising  the 
siuue  calling  is  imro  favoritism,  and  a  denial  of  the  eqnal  pro- 
tection of  the  laws.  It  follows  that  section  A7'-^r2  of  the  Ver- 
iimut  Statutes  is  unconstitutional,  aiul  without  force,  and  that 
section  -iT-'J''}  of  th(!  Venuont  Statutes,  so  far  as  it  relates  to  the 
|t;iyiiieut  (»f  license  reipiired  by  said  chapter  IDS,  is  unconstitu- 
tidual,  and  without  force. 

I'ro  forma  judgment  rrrcrscd,  demurrer  sustained,  informa- 
Hiiii  (i(ljud;;ed  insujjieleiif  and  qiidshcd,  ilic  rcniiandent  dis- 
(■liiir(/ed  and  let  go  irUlumt  dag. 

Son:  (By  J.  F.  G.)— A  vicious  f<>atuie  of  the  Art,  not  noticed  in  the 
opinion,  is  that  the  cxoinplion  was  liniilfd  to  iionorably  discharged 
tidlditrs  of  the  (';r//  War.  cxilmling  all  other  honoraljly  discharged 
r.oldicrs.  An  aged  vefernn  of  tlie  Mexican  War,  or  a  disabled  and 
lioiioraldy  dist-hargod  soldier  of  the  Siumish  War,  would  not  come 
wiihiu   the   terms   of    tlie,   sui)iiosed,    humane    provision. 
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CoNSTnuTiovAT.  Law:  I'cvciiitc  titdnip  Act  of  June  U],  ISHR,  licld  hy 
a  majority  of  the  Court,  five  Justices,  to  contain  an  unconstitu- 
tional prorision  as  to  stamps  on  hills  of  ladino  for  exports: 
four  Justices  dissent — Duty  of  the  Court  to  uphold  the  Consti- 
tution— liuh's  for  construing  statutes  in  the  light  of  the  Con- 
stitution— Effect  and  limit  of  oflicial  construction  and  long-con- 
tinued usage — Many  authorities  reviewed  hutli  iii  the  opinion  of 
the  majority,  and,  in  the  dissenting  opinion. 


L  TliP  ".iudicial  duty  of  upholding  the  provisions  of  the  Constitu- 
tion as  against  any  legislation  conflicting  therewith  has  be- 
come now  an  accepted  fa(  t  in  tlie  judicial   life  of  this  Nation." 

2.  "The  constitutionality  of  an  Act  of  Congress  is  a  matter  always 
requiring    the    most    careful    consideration.      The    presumptions 
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nre  In  favor  of  constitutionality,  and  before  a  court  Is  ,1uat)- 
fiecl  in  holding  that  the  legislative  power  has  been  exercised 
beyond  the  limits  granted,  or  in  conflict  with  rcslrictlons  ini- 
poscd  by  the  fundamental  law,  the  excess  or  conflict  should  bo 
clc.i''.  And  yet,  when  clear,  if  written  Constitutions  are  to  bo 
regarded  of  any  value,  the  duty  of  the  court  is  i)lain  to  uphold 
the  Constitution,  although  In  doing  so  the  legislative  enactment 
fails." 

3.  While  in  some  cases  doubts  as  to  the  validity  or  construction  of 

a  statute  may  be  solved  by  the  practical  construction  placed 
upon  it  by  Congress  or  by  the  dei)artniont  charged  with  their 
execution  or  by  long-established  usage  and  construction  by  such 
department  or  officer,  yet  even  long-continued  construction  or 
usage  will  not  control  where  there  is  no  doubt  as  to  the  proper 
construction  of  such  statute. 

4.  "A  stamp   tax  on   a   foreign  bill   of  lading   is   In   substance   and 

effect  a  tax  on  the  articles  included  in  that  bill  of  lading,  and 
therefore  a  tax  or  duty  on  exports,  and  In  conflict  with  the  consti- 
tutional prohibition"  against  tax  on  exports. 

5.  The  fact  that  the  Stamp  Act  of  June  13,  1S98,  placed  a  different 

rate  on  foreign  bills  of  lading  from  other  bills  of  lading,  in- 
dicated an  effort  to  lay  an  unconstitutional  burden  on  exports. 
The  amount  of  the  tax  is  immaterial — it  is  a  question  of  power. 

Snpvcine  Court  of  tlio  Fuitod  States. 

Error  to  llic  District  Court  of  llio  ruitctl  Slates  for  tlio  Dis- 
trict of  Miunosota. 

The  plaintiff  in  error  was  convicted  and  fined  under  the  Act 
of  June  13,  1S',>8,  for  failure  to  attach  a  revenue  stamp  to  an 
export  bill  of  lading.     Reversed. 

Statement  hy  Mn.  Justice  Dukwku: 

On  I\[arch  7,  inOO,  ])laintiff  in  error  was  convicted  in  llio 
District  Court  of  the  United  States  f<.r  the  District  of  .^linuc- 
sota  on  the  charge  of  issuing',  as  agent  of  the  Northern  I'acilic 
Railway  Company,  an  export  hill  of  lading  upon  certain  wheat 
exported  from  ^finnesftta  to  Liverpool,  England,  without  aflix- 
ing  thereto  an  internal  revenue  stamp,  as  required  hy  the  Act 
of  June  13,  1808,  c.  448,  30  Stat,  448.  rp,,ii  that  cojiviction 
he  was  sentenced  to  pay  a  fine  of  $25.  ]Iis  contention  on  the 
trial  was  that  that  Act,  so  far  as  it  imjioses  a  stam]i  tax  on  for- 
eign hills  of  lading,  is  in  conflict  Avith  Article  1,  §  0,  of  the  Ci>ii- 
stitution  of  the  United  States,  which  reads:  "Xo  tax  or  dulv 
shall  he  laid  on  articles  e\])(irted  from  any  State."  Tliis  con- 
tention was  not  sustained  by  the  trial  court,  and  this  writ  of 
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orror  was  sued  out  to  review  the  judgment  solely  upon  the  foro- 
iidiiin'  ('(iiistitutii'iuil  question. 

Section  0  of  llie  Act  roads: 

"See.  0.  That  on  and  after  tlio  first  day  of  July,  eiftliteon 
liiiiiilred  and  ninety-eii;lit,  there  shall  bo  levied,  collected,  ami 
|i;ii(l,  for  and  in  respect  of  the  several  bonds,  debentures,  or  oer- 
liliciiles  of  stock  and  of  indebtedness,  and  other  documents, 
iiistrnmenls,  matters,  an<l  things  mentioned  and  described  in 
sclicdule  A  of  this  Act,  or  fm-  or  in  resjxH't  of  the  vellinii,  ])arch- 
iiu  lit,  or  ])iiiH'r  upon  which  such  instruments,  matters,  or  things, 
or  any  of  them,  shall  be  written  or  printed,  liy  any  ])C;rson  or 
persons  or  party  who  .■-hall  make,  sign,  or  issue  the  same,  or  for 
whose  use  or  benefit  the  same  shall  be  made,  signed,  or  issued, 
tlie  several  taxes  or  sums  of  money  set  down  in  figures  against 
tlie  same  respectively^  or  otherwise  specified  or  set  forth  iu  the 
said  schedule." 

Tu  schedule  "A"  is  this  clause: 

"Hills  of  lading  or  receipt  («)ther  than  charter  party)  for 
iiiiy  goods,  merchandise,  or  effects,  to  be  exported  from  a  port 
or  jiiiK'o  in  the  United  States  to  any  foreign  port  or  place,  ten 
cents.'' 

Also  the  followitig: 

"It  shall  be  the  duty  of  e^  ery  railroad  or  steamboat  company, 
carrier,  exi)res9  company,  or  corporation,  or  person  whose 
occu])ati(m  is  to  act  as  such,  to  issue  to  the  shipper  or  consignor, 
<ir  his  agent,  or  person  from  Avhoin  any  goods  arc  acce]>ted  for 
lrans]iortation,  a  bill  of  lading,  manifest,  or  other  evidence  of 
rcceijit  and  forwarding  for  each  shijunont  received  for  carriage 
and  1ransj)ortation,  whether  in  bulk  or  in  boxes,  bales,  packages, 
liundles,  or  not  so  inclosed  or  included  ;  and  there  shall  be  duly 
iiltacbed  and  canceled,  as  is  in  this  Act  provided,  to  each  of 
said  bills  of  lading,  manifests,  or  other  memorandum,  and  to 
each  duplicate  thereof,  a  stamp  of  the  value  of  one  cent." 

And  this  proviso  at  the  end  of  the  schedule: 

"Provided,  That  the  stamp  duties  imposed  by  the  foregoing 
schedule  on  manifests,  bills  of  lading,  and  ])assage  tickets  shall 
lint  ap]>ly  to  steamboats  or  other  vessels  ])lying  between  ports  of 
the  I'nited  States  and  ports  in  Jiritisli  North  America." 

llr.  (K  ir.  llinin,  for  plaintiff  in  error. 

Mr.  Solicitor  General  Ulchards,  for  defendant  in  erroi*. 
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]\ri's.srs.  (Jeorgc  A.  King  and  M'illlnm  li.  King,  for  other  in- 
tcrcslcd  parties. 

Mn.  Ji'sTicH  l)i{KWKti  (lolivored  the  n]>inion  of  the  court: 

The  cniistitntioiiulily  of  iiii  Act  of  Coniircss  is  a  matter  always 
requiriiiju;  tho  most  carcriil  coiisidcriilinii.  The  ])re.snmi>tioiH 
are  in  favor  of  const iliitioiialilv,  and  before  a  court  is  justilicd 
in  hoidiiifi'  fliat  tlic  Iciiislativc  power  has  been  (jxerciscd  Itevond 
the  limits  granted,  or  in  conllict  with  restrictions  imposed  hy 
the  fiiii(huiiental  law,  the  excess  or  eonfiict  should  he  clear. 
And  yet,  when  clear,  if  written  Constitutions  are  to  lu^  rcfzarded 
as  of  value,  the  duty  of  tlie  court  is  jdain  to  uphold  the  Con- 
stitution, althouiih  in  so  doiufi'  the  lejiislative  enactment  falls. 
The  rcasonini?  in  sujiport  of  this  was,  in  the  early  history  of 
this  court,  forcibly  declared  by  Chief  Justice  ^Farshall,  in 
Marhuri/  v.  Nadhon,  1  Cranch  l.')7,  177  ("J  L.  ed.  (iO,  7-'!) 
and  nothinfi  can  be  said  to  aild  to  rne  strength  of  his  reasoning. 
His  language  is  worthy  of  quotation: 

**The  Constitution  is  either  a  sniierior  paranumnt  law,  nn- 
changvable  by  ordinary  means,  or  it  is  on  w  level  with  ordinary 
legislative  acts,  and,  li!<(^  other  acts,  is  alterable  wlien  the  Legis- 
lature shall  ])li'ase  to  alter  it. 

"If  the  former  j)art  of  the  alternative  he  true,  then  a  legisla- 
tive act  contrary  to  llu;  Constitution  is  not  law;  if  the  latter  part 
be  true,  then  written  Cnnstitutions  an-  absurd  atlcm|)ts,  on  the 
part  of  the  people,  to  limit  a  i)ower  in  its  own  nature  illimit- 
able. 

"Certainly  all  those  who  have  framed  written  Constitutions 
contemplate  tliem  as  forming  the  fnndanu'Utal  and  paramount 
law  of  the  Nation,  and  consequently  the  tbeory  of  every  such 
government  nuist  be  that  an  act  of  the  Legisluture  repugnant 
to  the  (/oustilution  is  void. 

"This  theory  is  essentially  attached  to  a  written  Constituti(m, 
and  is  conseciuently  to  ]k\  eonsid  -red,  by  this  Court,  as  one  of 
the  fundamental  ])rinciples  of  our  society. 

"It  is  emphatically  the  i)rovinco  and  duty  of  the  judicial 
department  to  say  what  the  law  is.  Those  who  apply  the  rule  to 
particular  cases  must  of  necessity  ex])ouud  and  interjiret  that 
rule.  If  two  laws  conflict  with  each  other,  the  courts  must 
decide  on  the  ojieration  of  each. 

"So,  if  a  law  be  in  oj)positioii  to  the  Constitution,  if  both 
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the  liiw  nnd  the  roii.stilutidii  apply  to  n  pnrticulnr  cnso,  so  tliat 

\\,('  CiMii't  iiniHt  oitlifi'  (Krido  that  ciisi!  c't»iil"»»niialtly  to  thi!  hiw, 

(lisi(|;'anlin^  tlio  Cousliliitiuii,  or  confoniiahly  to  the  (Jonstitu- 

liiiii,  (lisrc^anliiig  th«'  law,  thf  Court  inurtt  (h'tcnniiK!  which  of 

ilicst'  niiiilictiiifi  rules  governs  the  case.     Tins  is  of  the  vory 

essence!  of  jutlicial  »luty. 

"!!',  then,  tho  courts  a.'o  to  rej;ar»l  tho  Constitution,  and  tho 

Conslitulion  is  sujtei'ior  to  any  onliiniry  act  of  the  liCj-isiature, 

the  Constitution,  and  not  such  ordinary  act,  must  govern  tho 

case  to  wliich  thcv  'oolh  a[»|>ly. 

*         *         *  *         *         *         »         *         *         * 

"The  particular  ])hrascoh>j;y  of  the  Constitution  of  tho  United 
States  coniiruis  and  strengthens  tho  ])rinciple,  supjxisod  to  ho 
essential  to  all  written  Constitutions,  that  a  law  n-pugnant  to 
the  Constitution  is  void,  and  that  courts  us  well  as  other  depart- 
nieiits  are  hound  hy  that  instrument." 

This  judicial  duty  of  ui)holdiug  the  jirovisiona  of  tho  Consti- 
tution as  against  any  legislation  c(tnilicting  therewith  has  be- 
Clinic  now  an  accepted  fact  in  the  judicial  life  of  this  Nation. 
'Iliat  in  the  enforcement  of  this  rule  the  decisions,  National 
and  Slat((,  are  not  all  in  harmony  is  not  strange.  Conflicts 
lictweeii  Constitutions  and  statutes  have  hecn  easily  found  by 
some  courts.  It  has  been  said,  and  not  iiia|>propriately,  that 
in  certain  States  the  courts  have  been  strenu(»us  as  to  the  letter 
of  the  State  C()nstitntion,  and  have  enforced  con  pliance  with  it 
under  circnmstances  in  which  a  full  recognition  of  the  spirit 
of  tho  Constitution  and  tho  geuerul  i)ower  of  legislation  would 
have  justified  a  different  conclusion.  We  do  not  cire  to  enter 
into  any  discussion  of  these  varied  decisions.  We  i)roceed  upon 
llie  rule,  often  expressed  in  this  Court,  that  an  Act  of  Con- 
gress is  to  be  accepte<l  as  const itutioiud  unless  on  examination  it 
clearly  ap])ear3  to  be  in  conflict  with  provisicms  of  the  Federal 
Co'istitution. 

In  the  light  of  this  rule  the  inijuiry  naturally  is,  Upon  what 
principles  and  in  what  spirit  should  the  i)rovisions  of  tho 
I'Y'deral  Constitution  be  construecl  ^  There  are  in  that  instru- 
ment grants  of  power,  ])rohil)ifions,  and  a  general  reservation 
of  migranted  powers.  That  in  the  grant  of  powers  there  was 
no  pur])ose  to  bind  governmental  action  by  the  restrictive  force 
of  a  code  of  criminal  ])rocedur(i  has  been  again  and  again  as- 
serted.   The  words  expressing  tho  various  grunts  in  the  Consti- 
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tut  ion  arc  Avords  of  general  import,  and  they  are  to  be  construed 
as  such,  and  as  granting  to  the  full  extent  the  powers  named. 
Further,  hy  the  last  clause  of  §  8,  Art.  1,  Congress  is  authorized 
"to  make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  execulion  the  foregoing  powers,  and  all  other  powers 
vested  by  their  Constitution  in  the  Government  of  the  United 
Htat  \s,  or  in  any  dejiartmeut  or  office  thereof."  This,  const ru('(l 
on  the  saii'c  loiiiciples,  vests  in  Congress  a  wide  range  of  discre- 
tion as  to  the  means  by  wdiich  the  powers  granted  are  to  be 
carried  into  execution.  This  matter  was  at  an  early  day  pre- 
sented to  this  Court,  and  it  was  affirmed  that  there  could  be  no 
narrow  and  technical  limitation  or  construction;  that  the  in- 
strument should  be  taken  as  a  Constitution.  In  the  course  of 
the  o])inion  the  Chief  Justice  said: 

''The  sulijcct  is  the  execution  of  those  great  powers  on  whicli 
the  welfare  of  a  Xation  essentially  depends.  It  must  have  been 
the  intention  of  those  who  gave  these  powers  to  insure,  as  far  as 
human  ])ru(lcnce  could  insure,  their  beneficial  ex.'cution.  This 
could  not  be  douo  by  confining  the  choice  of  means  to  such  nar- 
row limits  as  not  to  leave  it  in  the  power  of  Congress  to  a(lo])t 
any  which  nii'^ht  be  ap])ropriate  and  which  were  conducive  lo 
the  end.  This  ])rovision  is  made  in  a  Constitution  intendcil 
to  endure  for  ngcs  to  come,  and,  conscfjucntly,  to  be  adapted 
to  the  various  crises  of  human  affairs.  To  have  ])rescril)ed  the 
means  by  which  Government  should,  in  all  future  time,  execulc 
its  powers,  would  have  been  to  change  entirely  the  character  of 
the  instrument,  and  give  it  tlie  proi)er[ies  of  a  legal  code.  It 
would  have  bcf-u  an  unwise  attem])t  to  jirovide,  by  inimufabl(> 
rules,  for  exi'^cncies  Avhicdi,  if  foreseen  at  all,  must  have  been 
seen  <liiidy,  .uid  which  can  be  best  provided  for  as  they  occur. 
To  have  'icclai'ed  that  the  best  means  shall  not  be  used,  but 
t}ios(>  alone  without  whicli  the  jiowcr  given  v/ould  bo  nugatory, 
would  have  been  to  deprive  the  Legislature  of  the  capacity  to 
a"ail  itself  of  c>;])erience,  to  exercise  its  reason,  and  to  accom- 
modate its  legislation  to  circumstances."  McCnllcch  v.  Mavij- 
laiif],  4  Wheat.  ;]in,  41. ")  (4  L.  ed.  ntO,  COn). 

And  thereaf'l(>r,  in  lanyuago  which  has  become  axiomatic  in 
ccmstitutioiud  ctnist ruction   (]).  -li'l,  L.  ed.  (lO,"))  — 

'"We  admit,  as  all  iini^l  admit,  that  the  ])n\vei's  of  the  Govern- 


m(>nt  are  liiniled,  and  that  its  limits  jire  not  to  be  tra 


usee 


nded. 


]>ut  wi'  think  the  s< mid  construction  of  the  Constitution  nnist 
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allfiw  to  tlio  TN''ational  Legislature  that  discretion  with  respect 
to  the  mears  hy  which  the  powers  it  confers  aro  to  he  carried 
into  execi'iion,  which  will  enahlc  that  hody  to  perform  the  high 
duties  assigned  to  it,  in  the  manner  most  heneficial  to  the 
jH'oplo.  Let  the  end  be  legitimate,  let  it  he  wi'.hiu  the  scojic  of 
ihe  Constitution,  and  all  means  which  are  appropriate,  which 
arc  plainly'ada])ted  to  that  end,  Avhich  aro  not  prohibilcd,  but 
consist  with  the  letter  and  spirit  of  the  Constitution,  arc,  consti- 
tutional." 

It  is  true  that  in  that  and  other  kindred  cases  the  question 
was  as  to  the  scope  and  extent  of  the  powers  granted,  and  the 
language  quoted  must  be  taken  as  a])i)roi)riate  to  that  question 
and  as  stating  the  rule  by  which  the  grants  of  the  Constitution 
should  be  construed. 

We  arc  not  here  confronted  with  a  question  of  the  extent  of 
the  powers  of  Congress,  but  one  of  the  limitations  imposed  by 
the  Constitution  on  its  action,  and  it  seems  to  us  clear  that  the 
same  rule  and  s])irit  of  construction  must  also  bo  recognized. 
If  p(iw(;rs  granted  are  to  be  taken  as  broadly  granted,  nnd  as 
carrying  with  tliem  autlirrity  to  jtass  those  acts  which  may  be 
reasonably  necessary  to  carry  them  into  full  cxecuti<_m ;  in  other 
wonb,  if  the  Constitution  in  its  grant  of  powei's  is  to  be  so  con- 
strued that  Congress  shall  be  able  to  carry  into  fall  effect  the 
])o\vers  granted,  it  is  equally  imperative  that  where  lu'ohibitioi' 
or  limitation  is  ])laced  upon  the  power  of  Congress  that  prohibi- 
tion or  limitation  should  be  enforced  in  its  spirit  and  to  its 
cTitirety.  It  would  be  a  strange  rule  of  construct i<in  that  lan- 
guage granting  ])owers  is  to  be  li])erally  construed,  and  that 
hmgnnge  of  restriction  is  to  be  narrowly  and  technically  con- 
strued. Esjiecially  is  this  true  when  in  respect  to  grants  of 
powers  there  is,  as  heretofore  noticed,  the  help  found  in  the  last 
clause  of  the  8th  section,  and  no  siudi  helping  clause  in  respect 
to  pr(ihiI)itions  and  limitatiims,  The  true  spirit  of  constitu- 
tional interpretation  in  b()th  directions  is  to  giAo  full,  liberal 
construction  to  the  language,  aiming  ever  to  show  fidelity  to 
the  spirit  and  purpose. 

With  this  rule  in  mind  we  pass  to  a  consideration  of  the 
precise  question  presented.  The  constitutional  provision  is, 
''no  tax  01  duty  shall  be  laiil  on  any  articles  ex])ort(Ml  from  any 
8ialc."  The  statute  challenged  imposes  cm  "bills  of  lading 
for  any  goods,  merchandise,  or  eirei'ts,  to  be  exported  from  any 
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port  or  place  in  tlic!  Fnitod  S-tatos  to  ariv  foreign  port  or  place, 
ten  cents."  Tlie  content  imi  on  '  })arl  of  the  Government  i>i 
that  no  tax  or  duty  is  ])]ace(l  ii|)on  the  articles  exported;  that, 
so  far  as  the  qiicstion  is  in  respect  to  what  may  be  exported 
and  how  it  sliould  he  ex])orte(l,  the  statute,  following  the  ('onsii- 
tution,  impose;-:  no  restriction;  that  the  full  scope  of  the  legishi- 
tion  is  to  impose  u  stamj)  duty  on  a  document  not- necessarily 
though  ordinarily,  used  in  connection  with  the  exportation  i,[' 
goods;  that  it  is  a  mere  stamp  imposition  on  an  instrument,  and, 
siuiihir  to  mauy  such  taxes  which  are  imjiosed  hy  Congress  hy 
virtue  of  its  general  power  of  taxation,  not  n))on  this  alone, 
but  npon  a  great  variety  of  instruments  used  in  the  ordinai-y 
transactions  of  business.  On  the  other  hand,  it  is  insisted  liuil 
though  Congress  by  virtue  of  its  general  taxing  power  may  im- 
j)osc  stamp  duties  on  the  great  bulk  of  instruments  used  in  ('om- 
merce,  yet  it  cannot  in  the  exercise  of  such  power  interfi;re  wiih 
that  freedom  of  governmental  burden  in  the  matter  of  exi)oris 
Avhich  it  was  the  intention  of  the  (J(»nstitution  to  protect  ami 
l)reserve.  It  must  be  noticed  that  by  this  Act  of  ISilS,  while 
a  variety  of  stamp  taxes  are  imposed,  a  discrimiiuition  is  uuide 
between  the  tax  imposed  u])on  an  ordinary  internal  bill  of 
lading  and  that  upon  one  having  res]H'ct  solely  to  matters  of 
export.  An  ordinary  bill  of  hiding  is  charged  1  cent;  an  export 
bill  of  lading  10  cents.  So  it  is  insiste<l  that  there  was  not  sim- 
jdy  an  eifort  to  jdace  a  stamp  duty  on  all  documents  of  a  simibir 
nature,  but,  by  virtue  of  the  difference,  an  attempt  to  bunh  n 
exports  with  a  discriminating  and  excessive  tax. 

'J'he  re(|uirement  of  the  Constitution  is  that  exports  should 
be  free  from  any  governmental  burden.  The  language  is,  "no 
tax  or  duty."  Whether  such  ])rovision  is  or  is  not  wise  is  a 
question  of  jiolicy  with  which  the  courts  have  nothing  to  do. 
We  know  historically  \luit  it  was  one  of  the  compromis(^s  which 
entered  into  and  made  possible  the  a<]o])tion  of  the  Constitution. 
It  is  a  restriction  on  the  power  of  Congress;  and  as,  in  accord- 
ance with  the  rules  heretofore  noticed,  the  grants  of  powers 
should  be  so  construetl  as  to  give  full  efficacy  to  those  powers 
and  enable  Cipugress  to  use  such  means  as  it  deems  necessarv 


to  carry  them  into  e 


ffe(!t. 


so  in  like  manner  a  restriction  should 


he  enforced  in  accordance  with  its  letter  and  spirit,  and  no 
legislation  can  be  tolerated  which,  although  it  may  not  conflict 
with  the  letter,  destroys  the  spirit  and  purpose  of  the  restriction 
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impftscd.  If,  If  iristaiicc,  Congress  may  ])laec  a  staiiij)  duly 
of  10  ('fills  on  bills  of  lading  on  goods  to  bo  exported,  it  is 
lu'ciiiiso  it  has  power  to  do  so;  and  if  it  has  ])!)\ver  to  iinposo 
this  aiin»iint  of  stamp  duty  it  has  like  ])()\ver  to  impose  any  sum 
ill  the  way  of  stami)  duty  which  it  sees  fit.  And  it  needs  but  a 
iiidiiiciit's  refleetion  to  show  that  thci'cby  it  can  as  eU'eetually 
place  a  burden  upon  exjiorts  a^  Mimiuli  it  ])laeed  a  tax  directly 
iipiin  th(i  articles  exportcil  '  ,,  [ov  the  piir])(ises  of  revenue, 
receive  just  as  much  as  ii  ugii  ii  placed  a  duty  directly  upon 
tlic  articles,  and  it  can  just  as  fully  restrict  the  free  exportation 
which  was  one  of  the  purposes  of  the  ( "..nstiiution. 

The  jxtwer  to  tax  is  the  power  to  K  roy.  And  that  ])owcr 
can  be  exercised,  not  only  by  a  tax  directly  on  articles  exported, 
but  also  and  equally  by  a  stamj)  duly  on  bills  of  lading  evidenc- 
ing ihe  export.  To  the  suggestion  that  a  stamp  duty  is  necessa- 
rily small  in  amount,  we  re[)ly  iIki;  lie  fact  is  to  the  c(Uitrary. 
The  Act  by  which  the  stamp  tax  jm  (]ueslion  was  imposed  iin- 
])(ises  a  like  tax  on  many  other  instninients,  and  in  some  in- 
stances graduating  the  amount  therei'f  by  tli(>  value  oi  the 
))r()perty  conveveil  or  alTected  by  the  instrument  taxed.  Thus, 
"each  sale,  agri'einent  of  sale,  or  agreiMiient  to  si-ll  any  jirodncts 
or  inerchandise  at  any  exchange,  or  board  of  trade,  or  other 
similar  placed'  is  subject  to  a  stani]>  tax  in  the  sum  of  1  cent  for 
each  .$100  of  value  of  the  projierty  sold  or  agreed  to  be  sold. 
15i!ls  of  exchange  are  likewise  taxed  by  a  gradual  scale.  Deeds 
or  other  instruments  for  the  conveyance  of  land  are  charged 
with  a  stain])  tax  of  50  cents  for  each  .$r)00  of  value  of  property 
conveyed.  And  so  of  others.  It  is  a  well  known  fact  that  under 
this  graduated  system  many  instruments  arc  subject  to  stamp 
duties  of  large  amount.  Xo  question  lias  ever  been  raised  as 
to  this  ])ower  of  graduating,  and  if  valid  in  the  cases  of  bills 
(if  exchange,  agreements  of  sale,  or  conveyances  of  ])ro))erty,  it 
is  e(pially  valid  as  to  bills  of  lading.  The  fact  that  Congress 
has  not  graduated  the  stamp  tax  on  bills  of  lading  does  not 
afTcct  the  question  of  power.  J>y  a  graduated  system,  although 
the  tax  is  called  a  tax  on  ''the  vellum,  parchment, 
or  ])aper"  upon  which  transactions  are  written,  or 
by  which  they  are  evidenced,  a  burden  may  be  cast  upon 
cxjiorts  snflicient  to  check  or  retard  them,  and  which  will  di- 
rectly cniifliet  with  the  constitutional  ]>rovision  that  no  tax  or 
duty  shall  be  laid  thereon.    The  question  of  power  is  not  to  bo 
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detcnniiio<l  by  the  amount  of  the  burden  attempted  to  be  cast. 
The  constitutional  language  is,  "no  tax  or  duty."  A  10-ccnt 
tax  or  duty  is  in  conilict  Avith  that  provision  as  certainly  as  a 
100-d(t]lar  tax  or  duty.  Constitutional  mandates  are  impera- 
tive. The  question  is  never  one  of  amoinit,  but  one  of  power. 
The  ai)pli('able  maxim  is,  "Obsia  pnn'.ipils,"  not,  Do  minimis 
non  curat  lex." 

Counsel  for  the  Government,  in  his  interjn'etation  of  the 
scope  and  meaning  of  this  constitutional  liuiitation,  says: 

"To  give  Congress  the  power  to  lay  a  tax  or  duty  'on  arti- 
cles exported  from  any  State'  meant  to  authorize  inequality  as 
among  the  States  in  the  matter  of  taxation.  If  the  Xorth  hap- 
pened in  control  in  Congress,  it  might  tax  the  stai)les  of  the 
South;  if  the  South  were  in  powei',  it  might  ])]ace  a  duty  on 
the  exports  of  the  !N"orth.  As  a  part,  therefore,  of  the  great 
compromise  between  the  ]!^orth  and  the  Soutli,  this  clause  was 
inserted  in  the  Constitution.  The  prohibition  was  applied, 
not  to  the  taxing  of  the  act  of  ex])ortatl()n  or  the  document 
evidencing  the  reeei])t  of  goods  for  export,  for  these  exist  with 
substantial  uniformity  thnmgiiout  the  country,  but  to  the  lay- 
ing of  a  tax  or  duty  on  the  aiilclcs  cxporlcd,  for  these  could 
not  be  taxed  without  discriminating  against  some  State  and  in 
favor  of  others." 

This  argument  does  not  commend  itself  to  our  judgment. 
Its  im])licatiou  is  that  the  sole  purjioso  of  this  constitutional 
restriction  was  to  prevent  discriuiination  between  the  States  by 
imposiug  an  export  tax  on  certain  articles  which  might  be  a  pro- 
duct of  only  a  few  of  the  States,  and  wdiich  should  be  enforced 
only  so  far  as  necessary  to  ]irevent  such  discriminati(m.  If 
mere  discrimination  between  the  Slates  Avas  all  that  was  contciu- 
])lated,  it  would  seem  to  follow  that  an  ad  valorctn  tax  n]ion  all 
ex])orts  would  not  be  obnoxious  to  this  constitutional  ]>rohibi- 
tion.  I)Ut  surely  under  this  limitation  Congress  "an  im])ose 
an  export  tax  neither  on  one  article  of  ex])ort,  nor  on  all  articles 
of  ex])ort.  In  other  Avords,  the  purpose  of  tlu;  restriction  is 
that  exportation — all  exportation — shall  be  fre(>  from  national 
burden.  This  intent,  although  obvious  from  the  language  of 
the  clause  itself,  is  reinforced  by  the  fact  that  in  the  constitu- 
tional convention  IMr.  (/lymer  moved  to  insert  after  the  Avord 
"duty"  (he  AVords  "for  the  ])urpose  of  revenue,"  ])Mt  the  motion 
was  voted  down.     So  it  is  clear  that  the  framers  of  the  Con- 
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stitution  intcmlwl,  not  mci-i'ly  that  e.\i)()rt3  should  not  bo  niadu 
a  source  of  revenue  to  the  National  Governinent,  but  that  the 
National  Government  should  put  nothing  in  the  way  of  burden 
upon  such  exports.  If  all  exjjorts  must  be  free  from  national 
tax  or  duty,  such  freedom  requires,  not  sim])ly  an  omission 
of  a  tux  ui)on  the  articles  exported,  but  also  a  freedom  from  any 
tax  which  directly  burdens  the  ex[)ortation ;  and,  as  we  have 
shown,  a  stamp  tax  on  a  bill  of  lading,  which  evidences  the 
I'xport,  is  just  as  cleai'ly  a  burden  on  the  exportation  as  a  direct 
tax  on  the  article  mentioned  in  the  bill  of  ladiiig  as  the  subject 
uf  the  export. 

In  Nicol  V.  Ames,  173  U.  S.  500  (43  L.  ed.  TSG,  10  Sup. 
Ct.  Iicp.  523),  Ave  had  occasion  to  consider  this  very  Act  in  ref- 
erence to  another  stamp  duty  required  by  the  same  schedule 
"A,"  to-wit,  the  clause: 

"Upon  each  sale,  agreement  of  sale,  or  agreement  to  sell  any 
products  or  merchandise  at  any  exchange,  or  board  of  trade,  or 
other  similar  i)lace,  either  for  present  or  future  delivery,  for 
each  one  hundred  dolhirs  in  value  of  said  sale  or  agreement  of 
sale  or  agreement  to  sell,  one  cent,  and  for  each  additional  one 
hundred  dollars,  or  fractional  part  therecjf  in  excess  of  one 
hundred  dollars,  one  cent." 

Vv'e  sustained  that  tax  as  a  tax  upon  the  jirivilego  or  facilities 
obtained  by  dealings  on  exchange,  saying  (p.  521,  L.  ed.  703, 
(Sup.  Ct.  Hep.  527) : 

"A  tax  upon  the  ])rivilege  of  selling  property  at  the  exchange, 
and  of  thus  using  the  facilities  there  olfei'ed  in  accomplishing 
the  sale,  dilTers  railically  from  a  tax  u])on  every  sale  made  in 
anv  })lacc.  The  latter  tax  is  really  and  i^ractically  upon  prop- 
erty." 

If  it  be  true  that  a  stamp  tax  required  upon  every  instru- 
ment evidencing  a  sale  is  really  and  practically  a  tax  upon 
the  property  sold,  it  is  equally  clear  that  a  stamp  duty  upon 
foreign  bills  of  lading  is  a  tax  upon  the  articles  exported. 

These  considerations  lind  anqile  sui)port  in  prior  adjudica- 
tions of  this  Court.  Thus,  in  Almy  v.  California,  24  How. 
JOO,  174,  (10  L.  ed.  044,  040),  it  appeared  that  the  State  of 
California  had  imposed  a  stamp  tax  on  bills  of  lading  for  gold 
or  silver  ship[)ed  to  any  place  outside  of  the  State;  and  the 
contention  was  that  such  stamp  tax  was  not  a  tax  on  the  goods 

themselves,  but  the  Court  Sjaid: 
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"Hut  a  tax  01'  duty  on  a  bill  of  lading,  altliough  diiTcriii;-' 
in  form  from  a  duly  on  tlio  articlo  shipped,  is  in  snbstanco 
tlio  sauio  thing;  for  a  bill  of  lading,  or  some  written  instru- 
ment of  the  .sauie  im]»ort,  is  necessarily  always  associated  with 
every  shipment  of  articles  of  comjiu-rcc  from  the  jwrts  of  one 
country  to  those  of  another.  The  necessities  of  comuierce 
require  it.  And  it  is  hardly  less  necessary  to  the  existence  of 
such  comiuerce  than  casks  to  cover  tobacco,  or  bagging  to  CDVer 
cotton,  when  such  articles  are  exported  to  a  foreign  country; 
for  no  one  would  ])ut  his  ])roi)erty  in  the  hands  of  a  ship 
nuister  Avithout  taking  written  evidence  of  its  receii)t  on  board 
the  vessel,  and  the  purposes  for  which  it  was  ]daced  in  his 
hands.  The  merchant  could  not  send  an  agent  with  every 
vessel,  to  inform  the  consignee  of  the  cargo  what  articles  he 
had  shipped,  and  prove  the  contract  of  the  master  if  he  faili"! 
to  deliver  them  in  safety.  A  bill  of  lading,  therefore,  or  some 
eipiivalent  instrument  of  writing,  is  invariably  associated  Avilh 
every  cargo  of  merchandise  ex])orted  to  a  foreign  country, 
and  conse(piently  a  duty  n])on  that  is,  in  substance  and  eifecl, 
a  duty  (»n  the  article  exjiorled." 

It  is  true  that  thereafter,  in  Woodruff  v.  Parhanf,  8  Wall. 
123  (19  L.  ed.  3S2)  it  was  held  that  the  words  "imports"  and 
"ex])orts,"  as  used  in  the  Constitution,  were  used  to  detiiu^ 
the  shi])ment  of  articles  between  this  and  a  foreign  country, 
and  not  that  between  the  States,  and  while,  therefore,  that  case 
is  no  hmger  an  authority  as  to  what  is  or  what  is  not  an  ex- 
port, the  proposition  that  a  stamp  duty  on  a  bill  of  lading  is 
in  effect  a  duty  on  the  article  transjjorted  remains  unatfecleil. 
In  other  Avords,  that  decision  aliirms  the  great  princi[)lo  that 
what  cannot  be  done  directly  Ixjcause  of  constitutional  restric- 
tion cannot  be  accom]))ished  indirectly  by  legislation  which  ac- 
complishes the  same  result.  IJnt  that  principle  is  not  depend- 
ent alone  u|)on  the  case  cited.  It  was  recognized  long  anterior 
thereto,  in  Brown  v.  Marijland,  12  Wheat.  IIO  ((5  L.  cd.  GTn). 
In  that  case  it  appeared  that  the  State  of  ^laryland,  in  ordv-r 
to  raise  a  revenue  for  State  pnri)oses,  reipiired  all  importers 
of  certain  foreign  articles  to  take  out  a  license  before  they  were 
authorized  to  sell  the  goods  so  impin-ted ;  and  it  was  held  thai 
such  license  tax,  although  in  form  a  tax  upim  the  person  im- 
porting, for  the  privilege  of  selling  the  goods  imi)ortcd,  was 
in  fact  a  tax  on  imports,  and  that  the  mode  of  imposing  it  by 
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^i\  ill!?  it  the  form  of  a  tax  on  .the  occupation  of  inijun'tei* 
im-rcly  varied  the  form  willioiit  changing  the  substance.  The 
argil iiiciit  in  the  opinion  in  that  case,  announced  by  Chief 
.liisticc  ;i\rarshail,  remains  unanswered.  As  the  States  cannot 
directly  interfere  with  the  freedom  of  imports  they  cannot  by 
any  form  of  taxation,  although  not  directly  on  the  importaticm, 
restrict  >such  free<lom,  Cougress  alone  having  the  power  to  pre- 
scrilie  duties  therefor.  In  like  nninner,  the  freedom  of  cx- 
j)(»rtution  being  guaranteed  by  the  Constitution  it  cannot  bo 
(listiirbcd  by  any  form  of  legislatiim  which  burdens  that  ex- 
portation. The  form  in  which  the  burden  is  imposed  cannot 
vary  the  sid)stance.  In  the  course  of  his  argument  Chief  Jus- 
tice j\Iarshall  used  this  illustration: 

"All  must  perceive  that  a  tax  on  the  sale  of  an  article  im- 
ported only  for  sale  is  a  tax  on  the  article  itself.  It  is  true 
the  State  may  tax  occupations  generally,  but  this  tax  must 
be  i)aid  by  those  who  employ  the  individual,  or  is  a  tax  on  his 
business.  The  lawyer,  the  physician,  or  the  mechanic  must 
oil  her  charge  more  on  the  article  in  which  he  deals,  or  the 
thing  itself  is  taxed  through  his  person.  This  the  State  has 
a  right  to  do,  because  no  cc^nstitutional  prohibition  extends  to 
it.  So  a  tax  on  the  occupation  of  an  importer  is,  in  like 
iiiiiiiiier,  a  tax  on  im])ortati(m.  It  must  add  to  the  price  of  the 
arlicle,  and  be  paid  by  the  consumer  or  by  th'  importer  him- 
self, in  like  manner  as  a  direct  duty  on  the  article  itself  would 
be  made.  This  the  State  has  not  the  right  to  do,  bec^ause  it 
is  ])r()hibited  by  the  Constitutiim,"     (P.  444,  L.  ed.  G87.) 

The  first  clause  of  §  8  of  Article  1  of  the  Constitution  gives 
to  Congress  "power  to  lay  and  collect  taxes,  duties,  imposts, 
and  excises."  Were  this  the  only  constitutional  provision  in 
respect  to  the  nuitter  of  taxation,  there  would  be  no  doubt  that, 
tried  by  the  settljd  rules  of  constitutional  interpretation,  Con- 
fircss  would  have  full  jwwer  and  full  discretion  as  to  both 
ul)jc('ls  and  modes  of  taxation.  lUit  there  are  also  exi>ressed 
in  the  same  insti'uiucnt  three  limitations.  As  said  by  (^hief 
Justice  Chase,  in  the  License  Tax  Canes,  5  Wall.  4iii*,  471  (IS 
L.  cd.  497,  500) : 

'  It  ia  true  (hat  the  power  of  Congress  to  tax  is  a  very  ex- 
tensive j)ower.  It  is  given  in  the  Constitution,  with  only  ono 
exci'ption  and  only  two  qualitieations.  Congress  cannot  tax 
exports,  and  it  must  impose  direct  taxes  by  the  rule  of  appor- 
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ti'ontnont,  and  indiroct  taxes  by  the  riilo  of  uniformity.  Tliii-s 
limited,  and  tlms  only,  it  reaelies  every  subject,  and  may  Iju 
cxereised  at  discretion." 

This  proposition  is  restated  by  counsid  for  Government  iit 
the  (iommeneement  of  his  argument,  and  is  undoubleilly  cdr- 
reei.  We  have  hitherto  had  oeeasion  to  cdusider  the  two  (juali- 
fications — the  one,  that  direct  taxes  must  be  imposed  by  tlu; 
rule  of  apportionment,  and  the  otlau-,  tiuit  indirect  taxes  shiill 
be  uniform  throughout  the  I'nited  Stales.  In  the  Income  Tax 
Cases,  VoUoch  v.  Farmers'  Loan  tG  T.  Co..  157  1 1.  S.  429  (;!i» 
L.  ed.  750,  15  Sup.  Ct.  Kep.  07:3),  158  V.  S.  001  (;5!)  L.  e.I. 
1108,  15  Su]).  Ct.  Hep.  912),  the  constitutional  provision  as 
to  the  apjiortionment  of  direct  taxes  was  elaboratidy  considered, 
and  it  was  held  that  a  tax  on  the  income  made  up  of  the  rents 
of  real  estate,  and  one  on  the  income  from  ju-rsonal  ])roper!y, 
were  substantiaKy  direct  taxes  on  the  real  estate  and  the  ])er- 
sonalty.  In  the  first  of  these  cases,  on  ])ai''e  5.S1,  L.  ed.  Sl!», 
Sup.  Ct.  liep.  OS!),  discussing  the  ])rinciples  of  constitutional 
construction,  the  Chi.^f  Justice  said: 

"If  it  be  true  that  by  varying  the  form  the  substance  may 
be  changed,  it  is  not  easy  to  s(!e  that  anything  would  remain 
of  the  limitati(ms  of  the  Constitution,  or  of  th(>  rule  of  taxa- 
tion and  rei)resentation,  so  carefully  recognized  and  guarded 
in  favor  of  the  citizens  of  each  State.  ]]ut  constitutional  ])r(>- 
visions  cannot  be  thus  evaded.  It  is  the  substance,  and  not  tli(! 
form,  which  controls,  as  has  indeed  been  established  by  re- 
peated decisiims  of  this  Court.  Thus,  in  Bromn  v.  Man/lruiil, 
12  Wheat.  419,  44+  (G  L.  ed.  078,  087),  it  was  held  that  the 
tax  on  the  occupation  of  an  importer  was  the  same  as  a  tax 
on  imports  and  thei'efore  void.  And  Chief  -histice  ^rarshall 
said:  'It  is  imjxissible  to  C(mceal  from  ourselves  that  this 
is  varying  the  f(»rm  without  varying  the  substance.  It  is  treat- 
ing a  ])rohil)ition  which  is  general  as  if  it  were  conlin(id  to  u 
])artieular  mode  of  doing  the  forbidden  thing.  Ai!  must  ])er- 
ceive  that  a  tax  on  the  sale;  of  an  article  imported  only  for  sale 
is  a  tax  on  the  arti('le  itself.' 

"In  Wcslon  V.  Charlcslon,  2  Pet.  449  (7  L.  ed.  481)  it  was 
held  that  a  tax  on  the  income  of  United  States  securities  was 
a  tax  on  the  securities  themselves,  and  equally  inadmissible". 
The  ordinance  of  the  city  of  (Jliarlestou  involved  in  that  case; 
was   exceedingly   obscure;    but   the   opinions   of   Mr.   Justice 
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Tlioni])son  and  Mr.  Justice  Johnson,  Avbo  dissentcil,  mako  it 
clciir  that  the  levy  was  u])(tn  tlio  interest  of  the  bonds,  and 
lutt  upon  the  bonds,  and  they  held  that  it  was  an  income  tax, 
1111(1  as  such  suslainubic;  but  the  uiajoiity  of  the  court.  Chief 
Jnslieo  ]\rarshall  delivering  the  opinion,  overruled  that  con- 
tention. 

"So  in  Dohhins  v.  Erie  County  Comrs.,  10  Pet.  4.']r)  (10 
L.  cd.  1022),  it  was  decided  that  the  income  from  an  otiicial 
jiiisition  could  not  be  taxed  if  the  otlice  itself  was  exempt. 

H\\  Ahny  v.  CaUfurnia,  24  How.  101)  (10  L.  ed.  044),  it 
was  hold  that  a  duty  on  a  bill  of  ladini^  was  the  same  thing 
us  a  duty  on  the  article  which  it  represented;  in  Norlhcni  Jiail- 
ritad  Go.  v.  Jackson,  7  Wall.  202  (19  L.  ed.  SS),  that  a  tax 
Ilium  the  interest  payable  on  bonds  was  a  tax,  not  upon  cho 
(!(l)l(ir,  but  u])on  the  security;  and  in  Cook  v.  I'cnnsijh'aina, 
'J7  r.  S.  500  (24  L.  ed.  lOlo),  that  a  tax  u])on  the  amount  of 
Kiilcs  of  goods  made  by  an  auetioner  was  a  tax  upon  the  goods 
sold. 

"Fn  riiUadclphia  &  8.  Mail  S.  8.  Co.  v.  Pennsylvania,  122 
r.  S.  ;52(;,  and  Lcloiip  V.  Port  of  Mobile.  127  U.  S.  040,  it 
was  held  that  a  tax  on  income  received  from  interstate  com- 
merce was  a  fax  iqion  the  commerce  itself,  and  therefore  un- 
authorized. And  so,  although  it  is  thoroughly  settled  that 
where  by  way  of  duties  laid  on  the  transportation  of  the  sub- 
jects of  interstate  commerce,  and  on  the  receipts  derived  there- 
fnmi,  or  on  the  occui)ation  or  business  of  carrying  it  on,  a  tax 
is  levied  by  a  State  on  interstate  commerce,  such  taxation 
aiiioiiuts  to  a  regulation  of  such  commerce,  and  cannot  be  sus- 
tiiiiicd,  yet  the  proi)erty  in  a  State  belonging  to  a  corjioration, 
whether  foreign  or  domestic,  engaged  in  foreign  or  domestic 
coiiiuierce,  may  be  taxed,  and  when  the  tax  is  substantially  a 
mere  tax  on  property,  and  iu>t  one  imjiosed  on  the  privilege 
of  doing  interstate  commerce,  the  exaction  may  be  sustained. 
'The  snhstance,  and  not  the  shadow,  determines  the  validity 
of  the  exercise  of  tli(!  ])o\ver.'  Poslcl  TcUy.  Cable  Co.  v. 
Adams,  155  IT.  S.  OSS,  098." 

In  KnowUon  v.  Moore,  178  TJ.  S.  41  (44  L.  ed.  909,  20 
Sup.  Ct.  Kep.  747),  we  considered  the  qualiiication  in  the  mat- 
ter of  uniformity.  The  question  ])resented  was  the  validity 
of  the  inheritance  tax  imposed  by  the  Act  of  .June  l.'J,  1898. 
30  Slat.  448.    After  showing  that  the  tax  was  uot  a  direct  tax 
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within  the  constitutional  mcuning  of  the  term,  wo  examined  tho 
(tbjcetion  that  it  was  not  nniforiu  throuf^hout  the  United  States, 
and,  after  full  consideration,  held  that  the  nnifonnity  re(iuired 
was  a  geograjdiieal,  and  not  an  intrinsic,  nnifonnity,  and  was 
synonymous  with  the  exju'ession  "to  operate  generally  through- 
out the  United  States."  While  np<m  some  of  the  questions 
in  that  case  there  was  a  difference  of  oi>inion,  yet  concerning 
tho  construction  of  the  uniformity  clause  the  justices  who  took 
part  in  the  decision  were  agreed.  After  discussing  the  con- 
struction of  tho  uniformity  clause,  Mr.  Justice  White,  speak- 
ing for  the  court,  proceeded  to  show  that  tho  tax  in  question 
did  not  violate  such  uniformity.  There  was  no  suggestion 
that  tho  qualification  a  d  bo  disregarded  or  limi'cd  in  any 
legislation;  tho  opinion  proceeded  upon  tho  assumption  that 
tho  maiformity  provision  was  an  absolute  restriction  on  the 
power  of  Congress,  and  the  argument  was  to  demonstrate  that 
tho  tax  in  question  in  no  manner  conflicted  with  cither  the 
letter  or  spirit  of  such  restriction.  If  it  had  been  in  the  mind 
of  tho  court  that  such  restriction  as  to  unifornity  could  be 
evaded  by  a  mere  change  in  the  form  of  legislation,  the  o])in- 
ion  could  have  been  less  elaborate  and  the  ditllcultios  of  tho 
case  largely  avoided. 

Wo  have  referred  to  those  cases  for  tho  purpose  of  showing 
that  tho  rule  of  construction  of  grants  of  powers  has  been  also 
applied  when  the  question  was  as  to  restricticms  and  limita- 
tions. Other  cases  may  also  well  be  referred  to  in  this  connec- 
tion. 

In  Rohhins  v.  Shelby  County  Taxing  DisL,  120  IT.  S.  489 
(30  L.  ed.  G94,  1  Inters.  Com.  Kep.  4.")^  7  Sup.  Ct.  Rep.  592^ 
tho  questi(m  presented  was  whether  an  Act  of  the  State  of 
Tennessee,  requiring  "all  drummers  and  all  persons  not  having 
a  regular  licensed  house  of  business  in  the  taxing  district  (of 
Cluiiby  County)  oflfering  for  sale,  or  selling,  goods,  wares,  or 
merchandise  therein  by  sani])le,"  to  pay  a  certain  tax  to  the 
county  trustee,  conld  be  enforced  as  to  those  drummers  who 
were  engaged  sinijdy  in  soliciting  bnaiu'^  s  in  tho  State  of 
Tennessee  in  behalf  of  citizens  of  other  States.  It  was  held 
that  it  could  not,  that  such  act  of  solicitation,  being  a  matter 
of  interstate  commerce,  was  therefore  beyond  the  power  of 
tho  State  to  regulate.  In  tho  opinion,  ]\lr.  Justice  Bradley, 
speaking  for  the  court,  said; 
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"In  view  of  these  fiindiuiieiilal  i)riiieii»l('3  which  aro  to 
govern  (»iir  (h-cisiuii,  we  iiiiiy  approaeli  tlie  (iiiestiuii  siihiiiitte<l 
t(»  IIS  in  iho  itresent  case,  and  in(iuir(!  wheHud*  it  is  eoinpetent 
i'itr  a  Stato  co  hivy  a  tax  or  impose  any  othei'  restriction  upon 
the  citizens  or  inhahilants  of  other  States  for  selling  or  seeking 
to  sell  their  goods  in  sncli  Stat(!  heforo  they  aro  introduced 
therein.  Do  not  snch  restrictions  atTect  the  very  foundati(jii 
of  interstate  trader?  IIow  is  a  manufacturer  or  a  merchant  of 
(iiie  State  to  sell  his  goods  in  another  Stato  without,  in  aonio 
way,  obtaining  orders  therefor?  llust  he  ho  compelled  to  send 
them  at  a  venture,  witlout  knowing  whether  there  is  any  (1<!- 
ninnd  for  them  ^  This  may.  nndouhtedly,  he  safely  done  with 
regard  to  some  products  for  which  there  is  always  a  market  and 
a  demand,  or  where  the  course  of  trade  has  estahlished  a  g(>neral 
and  unlimit(Ml  demand.  A  raiser  i>c  farm  produce  in  New 
Jersey  or  Connecticut,  or  a  manufacturer  of  leather  or  woodeu- 
Avare,  may,  perhaps,  safely  take  his  goods  to  the  city  of  Xew 
York  and  be  sure  of  finding  a  stable  and  reliable  nuirket  for 
them,  liut  there  are  hundrcnls,  ])erhaps  thousands,  of  articles 
which  no  person  would  thiidv  of  exporting  to  another  Stato 
without  first  iirocuring  an  order  for  them.  It  is  true,  a  mer- 
chant or  manufacturer  in  one  Slate  may  erect  or  hire  a  ware- 
house or  store  in  another  State,  in  which  to  ])lace  his  goods, 
and  await  the  chaii'-es  of  being  able  to  sell  them.  Uut  this 
would  recpiirc  a  warehoMse  or  store  in  every  State  with  which 
he  might  desire  to  trade.  Surely,  he  cannot  be  compelled  to 
take  this  inconvenient  and  expensive  eoui'se.  In  certain 
branelies  of  business  it  may  be  ado])ted  with  advantage.  Many 
uumufacturers  do  open  houses  or  ])laces  of  business  in  other 
States  than  those  in  which  they  reside,  and  send  their  goods 
there,  to  be  kept  on  sale.  ]>ut  this  is  a  matter  of  convenience, 
and  not  of  compulsitor.,  and  would  neither  suit  the  convenience 
iir.r  be  within  the  ability  of  many  others  engaged  in  the  same 
kind  of  business,  and  would  be  entirely  nnsuited  to  many 
branches  of  business.  In  these  cases,  then,  what  shall  tlio 
merchant  or  nuinufacturer  do  wdio  wishes  to  sell  his  goods  in 
othf.r  States.  Must  he  sit  still  in  his  factory  or  war(diouse, 
and  wait  for  the  peojde  of  those  States  to  come  to  him  ?  This 
would  be  a  silly  and  ruinous  proceeding. 

"The  only  other  way,  and  the  one,  ]ierhaps,  which  most 
extensively  prevails,  is  to  obtain  orders  from  persons  residing 


^M 


Pi 


ft;.  I 


^m 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


1.0 


I 


1.1 


U 
III 
tt 


140 


25 
2.2 

2.0 


11.25 


I 


y.  116 


6" 


-» 


^ 


w. 


Hi0togra[M: 

ScMioes 

(JarporatiQn 


23  WAIT  MAM  STRUT 

WiiSTiR,N.Y.  14SM 

(7U)  •72-4503 


4^ 


152 


AMERICAN  CRIMINAL  REPORTS. 


or  doing  business  in  those  other  States.  But  how  is  the  mor- 
chant  or  manufacturer  to  secure  such  orders?  If  he  may  be 
taxed  by  such  States  for  doing  so,  who  shall  limit  the  tax^ 
It  may  amount  to  prohibition.  To  say  that  such  a  tax  is  ni>t 
a  burden  upon  interstate  commerce,  is  to  speak,  at  least  unail- 
visedly  and  without  due  attention  to  the  truth  of  things," 
r.  4i»4,  L.  ed.  ODCI,  Inters.  Com.  Rep.  47,  Sup.  Ct.  Re]).  r)!)4. 

The  scope  of  this  argument  is  that,  inasmuch  as  interstate^ 
commerce  can  only  be  regulated  by  Congress,  and  is  free  from 
State  interference,  State  legislation,  although  not  directly  pro- 
hibiting interstate  commerce,  if  in  substance  and  effect  di- 
rectly casting  a  burden  thereon,  cannot  be  sustained.  Or,  in 
other  words,  constitutional  provisions,  whether  operating  bv 
way  of  grant  or  limitation,  are  to  be  enforced  according  to 
their  letter  and  spirit,  and  cannot  be  evaded  by  any  legislation 
which,  though  not  in  terms  trespassing  on  the  letter,  yet  in 
substance!  and  effect  destroy  the  grant  or  limitation. 

In  Munongahela  Nav.  Co.  v.  UnUcd  Stales,  148  TJ.  S.  31-2 
(37  L.  ed.  4G3,  13  Sup.  Ct.  Rep.  G22),  it  appeared  that  Con- 
gross  had  ]iassed  an  Act  authorizing  the  condemnation  of  n 
lock  and  dam  known  as  the  upper  lock  and  dam  on  tlu; 
]\ronongahcla  River,  belonging  to  the  navigation  company, 
with  a  proviso  "that  in  estimating  the  sum  to  be  paid  by  the 
United  States  the  franchise  of  said  corporation  to  collect  tolls 
shall  not  be  considered  or  estimated;"  the  idea  being  that  sim- 
ply the  value  of  the  tangible  property  was  all  that  need  bt 
])aid  for;  and  it  was  held  that  such  ])roviso  could  not  be  sus- 
tained ;  that  while  the  right  of  condeuination  was  clear,  it  was 
limited  by  the  clause  in  the  Fifth  Amendment,  "nor  shall  pri- 
vate property  be  taken  for  public  use  without  just  com])ensa- 
tion,"  and  that  that  langur.ge  required  payment  of  the  entire 
value  of  the  property  of  which  the  owner  was  deprived;  tin; 
court  saying: 

"Congress  has  supreme  control  over  the  regulation  of  com- 
merce, but  if,  in  exercising  that  sujireme  cftutrol,  it  deems  it 
necessary  to  take  private  property,  then  it  must  proceed  sid>- 
ject  to  the  limitations  imposed  by  this  Fifth  Amendment,  and 
can  take  only  on  payment  of  just  compensation.  The  power 
to  regulate  commerce  is  not  given  in  any  broader  terms  than 
that  to  establish  postofRccs  and  post  roads;  but  if  Congress 
wishes  to  take  private  property  upon  which  to  build  a  post- 
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office,  it  must  either  agree  upon  a  price  with  the  owner,  or 
in  condcinnation  pay  just  conipo'isation  therefor.  And  if  that 
])roi>erty  be  impi'oved  under  authority  of  a  charter  granted  by 
the  State,  with  a  franchise  to  take  tolls  for  the  use  of  the 
iiiiprovcnient,  in  order  to  determine  the  just  compensation  such 
franchise  must  be  taken  into  account.  Because  Cuugress  has 
power  to  take  the  property,  it  does  not  follow  that  it  may  de- 
stroy the  franchise  without  compensation.  Whatever  be  the 
true  value  of  that  which  it  takes  from  the  individual  owner 
must  be  paid  to  him,  before  it  can  be  said  that  just  componsa- 
tion  for  the  projjcrty  has  been  made.  And  that  which  is  true 
in  respect  to  a  condemnation  of  property  for  a  postotHce  is 
equally  true  when  condemnation  is  sought  for  the  purpose  of 
inii)roving  a  natural  highway.  Suppose,  in  the  iuiproveuient 
of  a  navigable  stream  it  was  deemed  essential  to  construct  a 
canal  with  locks,  in  oi'der  to  pass  around  rapids  or  falls.  Of 
the  power  of  Congress  to  condemn  whatever  land  may  bo  neces- 
sary for  such  canal,  there  can  be  no  question ;  and  of  the  eipial 
necessity  of  paying  full  compensation  for  all  private  projjorty 
taken,  there  can  be  as  little  doubt.  If  a  man's  house  must  be 
taken,  that  must  be  paid  for;  and  if  the  property  is  held  and 
improved  under  a  franchise  from  the  State,  with  jwwer  to  take 
tolls,  that  franchise  must  be  paid  for,  because  it  is  a  substantial 
element  in  the  value  of  the  })i'operty  taken.  So,  coming  to  the 
case  before  us,  while  the  power  of  Congress  to  take  this  pro])- 
erty  is  unquestionable,  yet  the  power  to  take  is  subject  to  the 
constitutional  limitation  of  just  compensation."  1*.  yjJO,  L.  ed. 
471,  13  Sup.  Ct.  Rep.  0,'JO. 

In  short,  the  court  held  in  that  case  that  Congress  could  not 
by  any  declaration  in  its  statute  avoid,  qualify,  or  limit  the 
s]){!cial  restriction  placed  upon  its  ])ower,  but  that  it  must  be 
enforced  according  to  its  letter  and  si)irit  and  to  the  full  ex- 
tent. 

In  Boyd  v.  Uiiilcd  States,  11 G  TJ.  S.  CIG  (29  L.  cd.  74G, 
<;  Sup.  Ct.  Ite]).  .524),  the  'Mi  section  of  the  Act  of  June  22, 
1874  (18  Stat.  18G),  which  authorized  a  court  of  the  United 
States  in  revenue  cases,  on  motion  of  the  District  Attorney, 
to  require  the  defendant  or  the  claimant  to  produce  in  court 
his  private  books,  invoices,  and  ])apers,  or  else  that  the  allega- 
tions of  the  attorney  as  to  their  contents  should  be  taken  as 
confessed,  was  held  unconstitutional  and  void  as  ai)plied  to  an 
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action  for  penalties  or  to  establish  a  foi'fcitnre  of  the  party's 
goods,  because  repugnant  to  the  Fourth  and  Fifth  Amendments 
to  the  Constitution.  The  case  is  significant,  for  the  statute  was 
not  so  much  in  conflict  with  tlie  letter  as  with  the  spirit  of  the 
restrictive  clauses  of  those  Anicndiiients,  and  in  respect  to  this 
the  Court  saiil : 

''Though  the  proceeding  in  question  is  divested  of  many 
of  the  aggregatiug  incidents  of  actual  search  and  seizure,  yet, 
as  before  saicl,  it  contains  their  substance  and  essence,  and  ef- 
fects theii  substantial  purpose.  It  may  be  that  it  is  the  obnox- 
ious thing  in  its  mildest  and  least  repulsive  form ;  but  illegit- 
imate and  unconstitutional  ])ractices  get  their  hrst  footing  in 
that  way,  namely,  by  silent  ap])roaches  and  slight  deviations 
from  legal  nutdes  of  jirocedure.  This  can  only  be  obviated  by 
adhering  to  the  rule  that  constitutional  pi'ovisions  for  the 
security  of  person  and  property  should  be  liberally  construed. 
A  close  and  literal  construction  deprives  them  of  half  their  ef- 
ficacy, and  leads  to  gradual  depreciation  of  the  right,  as  if  it 
consisted  more  in  sound  than  in  substance.  It  is  the  duty 
of  courts  to  be  watchful  for  the  constitutional  rights  of  the 
citizen,  and  against  any  stealthy  encroachments  thereon.  Their 
motto  should  be  obsla  frinciinis."  P.  035  (29  L.  ed.  753,  o 
Sup.  Ct.  Eep.  535). 

On  the  other  hand,  Pace  v.  Burgess,  92  U.  S.  372  (23  \j. 
ed.  057),  is  cited  as  an  authority  against  these  conclusions; 
but  an  examination  of  the  case  shows  that  this  is  a  mistake. 
The  Act  of  1SG8  (15  Stat.)  imposed  certain  taxes  on  the 
manufacture  of  tobacco  for  consumption  or  use,  required  as 
evidence  of  the  payment  of  such  taxes  the  affixing  of  revenue 
stamps  to  the  ])ackages,  and  forbade  the  removal  of  any  to- 
bacco from  the  factory  without  i)ayiuent  of  the  taxes  and 
affixing  of  the  stauips.  It  further  provided  that  tobacco  might 
be  manufa  tured  for  export  and  exported  without  payuient  of 
any  tax.  Sections  73  and  74,  page  157,  are  the  sections  mak- 
ing provision  for  such  export,  and  authorized  the  removal  of 
the  tobacco  from  the  manufactury  to  certain  designated  ware- 
houses at  ports  of  entry  upon  the  giving  of  suitable  bonds. 
The  latter  ])art  of  §  74  reads :   ■ 

"All  tobacco  and  snuff  intende<l  for  export,  before  being  re- 
uioved  froui  the  manufactory,  shall  have  affixed  to  each  j)aek- 
age  an  engraved  stamp  indicative  of  such  intention,  to  be  pro- 
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vidcfl  and  furnished  to  the  several  collectors,  as  in  the  case 
of  other  stamps,  and  to  he  charged  to  them  and  accounted  for 
in  the  same  manner;  and  for  the  ex]ionse  attending  the  ]M'ovid- 
ing  and  affixing  such  staiiijis,  twenty-five  cents  for  each  ])ackago 
so  stamped  shall  he  i)aid  to  the  Collector  on  making  the  entry 
for  such  transportation." 

This  Act  was  amended  in  1S72  (17  Stat.  200),  the  amend- 
ments to  §  73  and  §  7-]-  heing  found  on  page  254;  hut  they 
have  no  significance  in  respect  to  the  present  questifm.  Now, 
it  was  the  cost  of  those  removal  stamps  which  was  comj/lained 
of  as  in  conflict  with  the  constitutional  provision  against  a  tax 
or  duty  upon  exports,  hut  the  contenti(m  was  overruled,  the 
Court  saying  (pp.  374,  375,  37G,  L.  ed.  058,  050)  : 

"The  plaintiff  contends  that  the  charge  for  the  stamps  re- 
quired to  he  placed  on  packages  of  manufactured  tohacco  in- 
tended for  exportation  was  and  is  a  duty  on  cxjiorts,  within 
the  meaning  of  that  clause  in  the  Constitution  of  the  United 
States  which  declares  that  'no  tax  or  duty  shall  he  laid  on 
articles  exported  from  any  State.'  But  it  is  manifest  that 
such  was  not  its  character  or  ohject.  The  stamp  was  intended 
for  no  other  purpose  than  to  se])arate  and  identify  the  tohacco 
which  the  manufacturer  desired  to  export,  and  therel)y,  in- 
stead of  taxing  it,  to  relieve  it  from  the  taxation  to  which 
other  tohacco  was  suhjected.  It  was  a  means  devised  to  pre- 
vent fraud  and  secure  the  faithful  carrying  out  of  the  de- 
clared intent  with  regard  to  the  tohacco  so  marked  *  *  * 
We  know  how  next  to  impossihlc  it  is  to  prevent  fraudulent 
practices  wherever  the  internal  revenue  is  concerned ;  and  the 
pretext  of  intending  to  export  such  an  article  as  manufactured 
tobacco  would  open  the  widest  door  to  such  ]irnctices,  if  the 
greatest  strictness  and  precaution  were  not  observed.  The 
proper  fees  accruing  in  the  due  administration  of  the  laws  and 
regulations  necessary  to  he  observed  to  protect  the  Government 
from  imposition  and  fraud  likely  to  he  committed  under  pre- 
tense of  exportation  are  in  no  sense  a  duty  on  exportation. 
They  are  simply  the  compensation  given  for  services  properly 
rendered.  The  nde  by  which  they  are  estimated  may  be  an 
arbitrary  one,  but  an  arbitrary  rule  may  be  more  convenient 
and  less  onerous  than  any  other  which  can  be  adoi)ted.  The 
point  to  guard  against  is  the  imposition  of  a  duty  under  the 
pretext  of  fixing  a  fee.    In  the  case  under  consideration,  hav- 
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ing  (luG  regard  to  that  latitude  of  discretion  wliieh  the  Leg";Bla- 
turo  is  entitled  to  exercise  in  the  selection  of  the  means  for 
attaining  a  constitutional  object,  we  cannot  say  that  the  charge 
imposed  is  excessive,  or  that  it  amounts  to  an  infringement 
of  the  constitutional  provision  referred  to.  We  cannot  say 
that  it  is  a  tax  or  duty  instead  of  what  it  pur])ort3  to  be,  a 
fee  or  charge  for  the  em])](A  .iient  of  that  instrumentality  which 
the  circumstances  of  the  case  render  necessary  for  the  protec- 
tion of  the  Government. 

**One  cause  of  difficulty  in  the  case  arises  from  the  use  of 
stamps  as  one  of  the  means  of  segregating  and  identifying  the 
])ro])erty  intended  to  be  exported.  It  is  the  form  in  which 
many  taxes  and  duties  are  imposed  and  licpiidated;  stamps 
being  seldom  used  except  for  the  pur])osc  of  levying  a  duty  or 
tax.  Ihit  we  must  regard  things  rather  than  names.  A  stamp 
may  be  used,  and,  in  the  case  before  us  we  think  it  is  used,  for 
quite  a  different  purpose  from  that  of  imposing  a  tax  or  duty; 
indeed,  it  is  used  for  the  very  contrary  purjiose — that  of  so- 
curing  exemption  from  a  tax  or  duty.  The  stamps  required 
by  recent  laws  to  be  affixed  to  all  agreements,  documents,  and 
])a])ers,  and  to  different  articles  of  manufacture,  were  really 
and  in  trnth  taxes  and  duties,  or  evidences  of  the  payment  of 
taxes  and  duties,  and  were  intended  as  such.  The  stamp  re- 
quired to  be  ])laced  on  gold-dust  exported  from  California 
by  a  law  of  that  State  was  clearly  an  export  .  ,  as  this 
court  decided  in  the  case  of  AJiiii/  v.  California,  21  How.  IG!) 
(JG  L.  ed.  044).  In  all  such  cases  no  one  could  entertain  a 
rcasf>nable  doubt  on  the  subject." 

Obviously,  this  r()inion,  taken  as  a  whole,  makes  against, 
rather  than  in  favor  of,  the  contention  of  counsel  for  the 
Govenuiicnt.  Its  argument  is  to  the  effect  that  the  stamp 
required  was  in  no  ])roper  sense  a  tax  for  revenue;  that  there 
was  no  burden  of  any  kind  on  the  ex])ort ;  that  it  was  some- 
thing to  facilitate,  rather  than  to  hinder,  ex])orts;  that  it  was 
only  a  means  of  identification  and  to  enaltle  parties  to  remove 
their  toI)ac('o  from  the  manufactory  to  the  warehouse,  and  that 
the  sum  demanded  was  sim])ly  a  matter  of  comi)ensation  for 
services  rendered.  The  statute  itself  declared  that  the  twenty- 
five  cents  was  to  be  paid  "for  the  expense  attending  the  ])ro- 
yiding  and  affixing"  of  the  stamps.  This  clearly  excludes  the 
idea  that  any  tax  or  duty  was  intended  to  be  imposed,  and  the 
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opinion  notes  the  fact  that  the  difficulty  arises  because  ordi- 
narily stamps  are  used  for  the  i>uri)oso  of  duty  or  tax,  says 
that  wo  must  always  regard  thinjis  rather  than  names,  and 
that  this  stamp  was  not  used  for  the  purpose  of  tax  or  duty, 
but  only  for  identification  and  to  prevent  frauds  on  tlio 
Government.  If  it  had  been  su])p(>sed  that  a  stamp  tax  c(mld 
properly  be  charged,  the  line  of  argument  woidd  have  been 
entirely  different.  In  the  case  before  us  the  stamp  is  distinctly 
for  the  purpose  of  revenue,  and  not  by  way  of  com])ensatiou 
for  services  rendered,  so  that  the  question  is  Avhclher  revenue 
can  be  collected  from  exports  by  changing  the  form  of  the  tax 
from  a  tax  on  the  article  exported  to  a  tax  on  the  bill  of"  lading 
which  evidences  the  export. 

Again,  it  is  said  that  if  this  ?{amp  duty  on  foreign  bills  of 
lading  cannot  be  sustained  it  will  follow  that  tonnage  taxes  and 
stamp  duties  on  n.  inifests  must  also  fall.  The  validity  of  such 
taxes  is  not  before  us  for  determination,  and  th(;ref<»re  we 
must  decline  to  express  any  opinion  thereon,  and  yet  it  imiy 
be  not  impi'oper  to  say  that,  even  if  the  suggested  result  shoidd 
follow,  it  furnishes  no  reason  for  not  recognizing  that  which, 
in  our  judgment,  is  the  true  construction  of  the  "(mstitutional 
limitation.  Mingling  in  one  statute  two  or  three  unconstitu- 
tional taxes  cannot  be  held  operative  to  validate  either  one, 
and  if  the  reasoning  we  have  stated  and  followed  in  reaching 
the  conclusion  in  this  ease  shall  also  lead  to  the  result  that 
such  taxes  arc  invalid,  it  of  itself  does  not  weaken  the  force  of 
the  reasoning  or  justify  us  in  departing  from  its  conclusions. 
])nt  we  may  be  permitted  to  suggest,  without  deciding,  that 
there  may  be  a  ^alid  diiTercncc  as  indicated  by  the  decisions 
of  this  court  in  respect  to  interstate  connnerce.  It  has  been 
distinctly  held  that  no  State  could  by  a  license  or  otherwise 
impose  a  burden  on  the  business  of  interstate  commerce. 
Pld-ard  v.  Pullman  Houlhvn  Car  Co.,  117  IJ.  S.  ,'54  (2!)  L.  cd. 
785,  G  Sup.  Ct.  Keji.  035),  and  cases  cited  in  the  opinion. 
And  yet  that  decision  was  followed  by  decisions  that  it  i  .ight 
tax  the  vehicles  and  property  emjiloyed  in  interstate  com- 
merce so  long  and  so -far  as  they  were  a  part  of  the  ])roperty 
te.-    Pullmans  Palace  Car  Co.  v.  Pc 
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t<)f(»rc  said,  we  do  not  (Iccido  the  question,  but  only  make  these 
sugf^estions  to  indicate  that  the  matter  has  been  considered. 

Another  matter  pressed  upon  our  attention,  which  deserves 
and  has  received  careful  consideration,  is  the  practical  con- 
struction of  this  const  it  111  ional  provision  by  legislative  action. 
On  .July  0,  171)7,  an  v\ct  was  passed  entitled,  "An  Act  Laying 
Duties  on  Stami)e(l  Vellum,  Parchment,  ami  Paper"  (1  Stat. 
527),  which  contained  this  clause: 

"Any  note  or  bill  of  lading,  for  any  goods  or  merchandise 
to  be  ex])orted,  if  from  one  district  to  another  district  of  the 
United  States,  not  being  in  the  same  State,  ten  cents;  if  to 
bo  exported  to  any  foreign  port  or  place,  twenty-five  cents," 
etc.,  p.  528. 

This  was  changed  by  the  Act  of  February  28,  1799  (1  Stat. 
G22),  but  only  as  to  the  amount.  On  Ai)ril  0,  1802  (2  Stat. 
148),  a  rejiealing  Act  was  passed.  Again,  on  July  1,  18(>2 
(12  Stat.  4.'{2),  a  siuiilar  stamp  duty  was  imposed  (m  foreign 
bills  of  lading,  which  was  continued  by  the  Act  of  June  30, 
18G4  (13  Stat.  218,  291),  finally  repealed  by  the  Act  of 
June  G,  1872  (17  Stat.  230,  25G),"and  then  followed  the  Act 
in  question.  In  Knoirlton  v.  Moore,  supra,  in  which  the  in- 
heritance tax  was  considered,  the  significance  of  this  practical 
construction  by  legislative  action  was  referred  to,  and  on  pages 
5G,  57  (L.  ed.  97(1,  Sup.  Ct.  Uep.  753,  75-t),  we  said: 

"The  Act  of  1797,  which  ordained  legacy  taxes,  was  adopted 
at  a  time  when  the  founders  of  our  Governiuent  and  framers 
of  our  Constitution  were  actively  partici])ating  in  jmblic  af- 
fairs, thus  giving  a  ])ractical  construction  to  the  C(mstitution 
which  they  had  helped  to  establish.  Even  the  then  mend)er3 
of  the  Congress  who  had  not  been  delegates  to  the  convention 
which  framed  the  Constitution  must  have  had  a  keen  apjirecia- 
tion  of  the  influences  which  had  sha])ed  the  Constitution  and 
the  restrictions  which  it  emlmdied,  since  all  questions  which 
related  to  the  Constitution  and  its  adoption  must  have  been, 
at  that  early  date,  vividly  impressed  on  their  minds.  It  would, 
imder  these  conditions,  be  indeed  surprising  if  a  tax  should 
have  been  levied  without  question  u])on  objects  deemed  to  be 
beyond  the  gras])  of  Congress  because  exclusively  within  State 
authority.  It  is,  moreover,  worthy  of  remark  that  similar 
taxes  have  at  other  jieriods  and  for  a  considerable  time  been 
enforced;  and  although  their  ctmstitutionality  was  assailed  on 
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other  gi'ouiuls  hold  xmsound  by  this  Court,  the  question  of  the 
want  of  authority  of  Congress  to  levy  a  tax  on  inheritances 
and  legacies  was  never  iirgc^l  against  the  Acts  in  ciuestion." 

And  again,  when  the  construction  of  the  uniforniity  clause 
was  being  considered  (i).  92,  L.  cd.  990,  Sup.  Ct.  Hop.  7(»7) : 

"J3ut  one  of  the  most  satisfactory  answers  to  the  argument 
that  the  uniformity  reipiired  by  the  Constitution  is  the  same 
as  the  equal  and  unforiu  clause  M'hicli  has  since  been  end)odi';d 
in  so  nuiny  of  the  State  Constitutions,  results  from  a  review 
of  the  practice  under  the  Constitution  from  the  beginning. 
From  the  very  first  Congress  down  to  the  present  date,  in  lay- 
ing duties,  imposts,  and  excises,  the  rule  of  inherent  uniformity, 
or,  in  other  words,  intrinsically  equal  and  uniform  taxes,  has 
been  disregarded,  and  the  principle  of  geograjdiical  uniforniity 
consistently  enforced." 

That  was  not  the  first  case  in  which  this  matter  has  been 
considered  by  this  (^ourt.  On  the  contrary,  it  has  been  often 
])resented.  See  in  the  margin  a  i)artial  list  of  cases  in  which 
the  subject  has  been  discussed. "^^     An  examination  of  the  opin- 

*8tuart  V.  Laird,  1  Cranch,  2D9,  2  L.  ed.  11 H;  Martin  v.  Hunter,  1 
Wheat.  304,  351,  4  L.  ed.  97,  109;  Cohen  v.  Virninia,  6  Wheat.  264, 
418.  5  L.  ed.  257,  294;  Edwards  v.  Darhy,  12  Wheat.  200,  210,  6  L.  ed. 
G03,  604;  United  States  v.  State  Bank  of  ]\'orth  Carolina,  6  Pet.  29, 
39,  8  L.  ed.  308,  311;  United  States  v.  Macdaniel.  7  Pet.  1,  15,  8  L.  ed. 
587,  592;  Priyg  r.  Pennsylvania,  16  Pet.  539,  10  L.  ed.  1060;  Union 
Ins.  Co.  V.  Iloge,  21  How.  35,  66,  16  L.  ed.  61,  68;  United  States  v. 
Alexander,  12  Wall.  177,  181,  sub  nom.  United  States  v.  Mayes,  20 
L.  ed.  381,  3S2;  Peabody  v.  Stark,  16  Wall.  240,  243,  sub  nom.  Peabody 
V.  Dravffhn,  21  L.  ed.  3*1,  313;  Dollar  Sav.  Bank  v.  United  States, 
19  Wall.  227,  237,  22  L.  ed.  SO,  81;  Swythe  v.  Fiske,  23  Wall.  374, 
382,  23  L.  ed.  47,  49;  United  States  v.  Moore,  95  U.  S.  760,  763,  24 
L.  ed.  588,  589;  Sicift  Co.  v.  United  States,  105  U.  S.  691, 
695,  26  L.  ed.  1108,  1109;   Hahn  v.  United  States,  107  U.  S.  402,  406, 

27  L.  ed.  527,  528,  2  Sup.  Ct.  Kei).  494;  United  States  v.  Graham,  110 
U.  S.  219,  221,  28  L.  ed.  126,  3  Sup.  Ct.  Rep.  582;  Lithographie  Co.  v. 
Sarony,  111  U.  S.  53,  57,  28  L.  ed.  349,  351,  4  Sup.  Ct.  Rep.  279; 
Brown  v.  United  States,  113  U.  S.  568,  571,  28  L.  ed.  1079,  1080, 
8  Sup.  Ct.  Rep.  648;   Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727,  733, 

28  L.  ed.  1137,  1138,  5  Sup.  Ct.  Rep.  739;  The  Laura,  114  U.  S.  411, 
416,  sub  nom.  Pollock  v.  Bridgeport  S.  B.  Co.  29  L.  ed.  147,  148,  i 
Sup.  Ct.  Rep.  881;  United  States  v.  Philbrivk,  120  U.  S.  52,  59,  30 
L.  ed.  559,  561,  7  Sup.  Ct.  Rej).  413;  United  States  v.  Hill,  120  U.  S. 
169,  182,  30  L.  ed.  627,  632,  7  Sup.  Ct.  Rep.  510;  Utiited  States  v. 
Johnston,  124  U.  S.  236,  2r)3,  31  L.  ed.  389,  396,  8  Sup.  Ct.  Rep.  446; 
Robertson  v.  Downing,  127  U.  S.  607.  613,  32  L.  ed.  269,  271,  8  Sup. 
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i(»ns  in  llinso  cases  will  disclose  that  they  may  ho  grouped  in 
three  classes:  First,  those  in  which  the  Court,  after  seeking 
to  deiiitiustralo  the  validity  or  the  true  construction  of  a  stat- 
ute, has  added  that,  if  there  were  douht  in  reference  thereto, 
the  practical  construction  placed  by  Congress  or  tho  depart- 
ment charged  with  the  execution  of  tho  statute  was  sulficient  to 
remove  tho  douht;  second,  those  in  which  tho  Court  has  cither 
stated  or  assumed  that  the  question  was  doubtful,  and  has 
rested  its  determinatiim  upt;n  the  fact  of  a  long-continued  cin- 
struction  by  tho  ofiicials  charged  with  tho  executiou  of  tho 
statute;  and,  third,  those  in  which  tho  Court,  noticing  the  fact 
of  a  long-continued  construction,  has  distinctly  affirmed  that 
such  construction  cannot  control  when  there  is  no  doubt  as  to 
the  true  meaning  of  the  statute. 

Tho  first  class  is  illustrated  by  Cohen  v.  Virginia,  G  Wheat. 
204  (5  L.  ed.  257).  There  the  question  presented  was  tho 
jurisdiction  of  this  Court  over  proceedings  by  indictment  in  a 
State  c(mrt  for  a  violation  of  a  State  statute.  In  an  claboratt! 
argument  Chief  Justice  Mai'shall  sustained  the  jurisdiction, 
and  then  added  (p.  41S,  L.  cd.  294)  : 

"Great  weight  has  always  been  attached,  and  very  rigjjtly 
attached,  to  contemporaneous  exposition.  No  question,  it  is 
believed,  has  arisen  to  which  this  princi])le  applies  more  un- 
equivocally than  to  that  now  under  consideration." 

And  in  su]>port  of  that,  referred  to  the  writings  in  the 
Federalist,  which  were  presented  before  tho  adoption  of  the 
Constitution,  and  were  generally  recognized  as  powerful  argu- 
ments in  its  favor;  also  to  tho  Judiciary  Act  of  1789  (1  Stat. 
7''>),  the  decisions  of  this  Court,  and  tho  assent  of  the  courts  of 
several  States  thereto,  saying  (p.  421  L.  ed.  295)  : 


Ct.  Rep.  1328  Merritt  v.  Cameron,  137  U.  S.  542,  552,  34  L.  ed.  772. 
776,  11  Siu).  Ct.  Rep.  174,  ScJiell  v.  Fauche,  138  U.  S.  502,  570,  34 
L.  ed.  1040,  1042,  11  Sup.  Ct.  Rep.  376  United  States  v.  Alabama  R. 
Co.  142  U.  S.  615,  G21,  35  L.  ed.  1134,  1130,  12  Sup.  Ct.  Rep.  300; 
McPherson  v.  Blacker,  140  U.  S.  1,  30  L.  ed.  809,  13  Sup.  Ct.  Rep.  3; 
United  States  v.  Tanner.  147  U.  S.  061,  663,  37  L.  ed.  321,  322,  13 
Sup.  Ct.  Rep.  436;  United  States  v.  Union  P.  R.  Co.  148  U.  S.  562, 
572,  37  L.  ed.  560,  563,  13  Sup.  Ct.  Rep.  724;  United  States  v.  Alger, 
152  U.  S.  384,  397,  38  L.  ed.  488,  14  Sup.  Ct.  Rep.  635;  Webster  v. 
Luther,  163  U.  S.  331,  342,  41  L.  ed.  179,  182,  16  Sup.  Ct.  Rep.  963; 
Wisconsin  C.  R.  Co.  v.  United  States,  164  U.  S.  190,  205,  41  L.  ed. 
399,  404,  17  Sup.  Ct.  Rep.  45;  Heicitt  v.  Schultz,  180  U.  S.  139-156, 
45  L.  ed.  — ,  21  Sup.  Ct.  Rep.   309. 
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"This  concurrence  of  statcarncn,  of  legislators,  and  of  judges 
in  tbo  same  cunstniclitni  of  the  Ci»UHliluiiuu  may  jurftly  inspire 
sunio  confidence  in  that  construction." 

Again,  in  United  Slates  v.  Stale  Hank  of  North  Carolina,  0 
Pet.  29,  39  (8  L.  cd.  G08,  JJIJ),  Mr.  Justice  Story,  in  like 
manner,  said: 

"It  is  not  uniiiii)ortant  to  stale  that  the  construction  which 
wo  have  given  to  the  terms  ot  the  Act  is  that  which  is  under- 
stood to  have  been  practically  acted  upon  by  the  Government, 
as  well  as  by  individuals,  ever  since  its  enactment.  !ilany  es- 
tates, as  well  of  deceased  persnus,  as  of  persons  insolvent  who 
have  nuide  general  assignments,  have  been  settled  upon  the 
footing  of  its  correctness.  A  i)ractice  so  long  and  so  general 
would,  of  itself,  fnrn'sh  strong  grounds  for  a  liberal  construc- 
tion, and  could  not  now  be  disturbed  without  introducing  a 
train  of  serious  niischiet's.  We  think  the  [)raclice  was  founded 
in  the  true  cx[)osition  of  the  terms  and  intent  of  the  Act,  !nit  if 
it  were  suscei)tible  of  some  doubt,  so  long  an  ac(|uiescence  in 
it  would  justify  us  in  yielding  to  it  as  a  sale  and  reasonable 
exiH'sltion." 

Jn  the  second  class  nuvy  bo  ])laced  Stuart  v.  Laird,  1  Cranch, 
l".)'.)  (2  L.  ed.  115) ;  JJurrow-Uilcs  Litho(jrai)liic  Co.  v.  Sarony, 
111  IJ.  S.  53  (2S  Ji.  ed.  349,  4  Sup.  Ct.  Hep.  279),  in  which 
last  case  Mr.  Justice  ^Miller,  speaking  for  the  court,  used  this 
language  (p.  57,  L.  ed.  y^il.  Sup  Ct.  liep.  381) : 

"The  construction  jdaced  ujxtn  the  Constitution  by  the  first 
Act  of  17'JU,  and  the  Act  of  1802,  by  the  men  who  were  con- 
tcuiporary  with  its  formation,  many  of  whom  were  meiid)ei^ 
o£  the  convention  which  framed  it,  is  of  itself  entitled  to  very 
great  weight,  and  when  it  is  reMicnd)ered  tl.i*;  the  rights  thus 
established  nave  not  been  disputed  during  u  ,)eriod  of  nearly 
a  cintury,  it  is  almost  conclusive." 

See  also  The  Laura,  114  U.  S.  411  (suh.  noin.  Polloclc  v. 
Brid(jci)ort  S.  JJ.  Co.,  29  L.  cd.  147,  5  Su]).  Ct.  Rep.  881); 
IJnilcd  Stales  v.  rhilbrick,  120  II.  S.  52,  59  (30  L.  ed.  559, 
5()1,  7  Sup.  Ct.  liep.  413);  United  Stales  v.  Hill  120  U.  S. 
1U9,  182  (30  L.  ed.  G27,  032,  7  Sup.  Ct.  Hep.  510) ;  Bobert- 
soa  V.  Doivtiing.  127  U.  S.  007,  013  (32  L.  ed.  209,  271,  8 
Sup.  Ct.  Rep.  1328);  and  Seliell  v.  Fauche,  138  U.  S.  502, 
572  (34  L.  ed.  1040,  1043,  11  Sup.  Ct.  Rep.  370,  380),  in 

which  it  was  said: 
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"In  all  onscs  of  a:iil)i;;tiity,  (ho  coiitonijiorunoous  construc- 
tion, not  only  of  tho  courts,  but  of  tlio  departments,  and  even 
of  tho  ofticials  whose  duty  it  is  to  carry  the  law  into  effect,  is 
universally  held  to  be  controlling." 

Tlie  third  class  is  the  largest.  While  tho  language  used  by 
the  Hcvca-al  justices  announcing  the  opinions  in  iheso  cases  is 
n^t  tho  same,  tho  thought  is  alike.  Ihus,  in  Swift  cC*  C.  tC  ]l. 
Co.  V.  United  Stales,  105  IT.  S.  GUI,  0'J5  (20  L.  cd.  1108, 
HOD),  Mr.  Justice  ^Matthews  said: 

Tho  rule  which  gives  determining  weight  to  contemporan- 
eous construction  put  upon  a  statute  by  those  charged  with  its 
execution  ap])lies  only  in  cases  of  ambiguity  and  doubt." 

In  United  Stales  v.  Graham,  110  IJ.  S.  210,  221  (28  L.  cd. 
120,  3  Sup.  Ct.  Rep.  582,  583),  Chief  Justice  Waito  thus 
stated  tho  law: 

"Such  being  tho  case,  it  matters  not  what  the  practice  of  tho 
departments  may  have  been  or  how  long  continued,  for  it  can 
only  be  resorted  to  in  aid  of  interpretation,  and  'it  is  not  allow- 
able to  inter])ret  what  has  no  need  of  interpretation.'  If  there 
were  ambiguity  or  doubt,  then  such  a  practice,  begun  so  early 
and  continued  so  long,  would  be  in  tho  highest  degree  persuas- 
ive, if  not  absolutely  controlling  in  its  effect.  IJut  with  language 
clear  and  precise,  and  with  its  meaning  evident,  there  is  no 
rooui  for  construction,  and  consequently  no  need  of  anything 
to  give  it  aid.     Tho  cases  to  this  effect  are  numerous." 

In  United  Slates  v.  Tanner.  147  U.  S.  001,  003  (37  L.  cd. 
32J,  322,  13  Sup.  Ct.  Rep.  430,  437),  it  was  said  by  Mr. 
Justice  Ijrown: 

"If  it  were  a  questiim  of  doubt,  the  c(mstruction  given  to  this 
clause  prior  to  October,  1SS5,  might  bo  decisive;  but,  as  it  is 
clear  to  us  that  this  construction  was  crnjneous,  wo  think  it 
is  not  too  late  to  overrule  it.  United  States  v.  Graham,  110  U. 
S.  219  (28  L.  ed.  120,  3  Sup.  Ct.  Rep.  5S2)  ;  Swift  &  C.  S 
li.  Co.  V.  United  Stales,  105  U.  S.  091  (20  L.  ed.  1108). 
It  is  only  in  cases  of  doubt  that  the  construction  given  to  an 
Act  by  tho  department  charged  with  the  duty  of  enfoi-cing  it 
becomes  material." 

In  United  States  v.  Alger,  152  U.  S.  384,  397  (38  L.  ed. 
488,  14  Sup.  Ct.  Rep.  035),  Mr.  Justice  Gray  used  this  lan- 
guage: 

"If  the  meaning  of  that  Act  were  doubtful,  its  practical 
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construction  by  the  Xuvy  Dcpnrtinont  would  bo  cnlillcd  to 
prcat  weight.  JJut  as  the  nicniiiiif;  of  the  statuli^  as  applic*!  to 
these  cases,  ai)pears  to  this  Court  to  l)o  jxirfectly  eh-ar,  no  prac- 
tice inconsistent  with  that  meaning;  can  have  any  ctFcct." 

In  Webster  v.  Luther.  103  U.  S.  3:M,  U'2,  "(41  L.  .-.l.  17!), 
1S2,  10  Sup.  Ct.  Hep.  903,  907),  Mr.  Justice  llailan  Htate.l 
the  rule  in  these  words: 

*'Tho  pra(?tical  construction  given  to  an  Ari  of  Coufrrcs^ 
fairly  susce])tiblc  of  diflFerent  constructions,  by  one  of  the  e.v*;c- 
ntive  departments  of  the  Government,  is  always  cnliued  to 
ill'  liighest  respect,  and  in  doubtful  cases  should  bo  followed  by 
the  courts,  especially  when  iinjwrtant  interests  have  grown  up 
luider  the  pra(!tico  adopted.  Bate  lirfrlfjcrnthirj  Co.  v.  Hnlx- 
hevqvr,  157  U.  S.  1,  S-t  (30  L.  ed.  001,  010,  1.^  Sup.  Ct.  Hep. 
50S);  United  States  v.  Ilcahy,  100  U.  S.  130,  IH  (40  L. 
ed.  300,  371,  10  Sup.  Ct.  Kep.  247).  But  this  Court  has  often 
said  that  it  will  not  permit  tho  practice  of  an  executive  de- 
partment to  d(*feat  the  obvious  purpose  of  a. statute." 

From  this  resume  of  our  decisions  it  clearly  appears  that 
])ra('lical  construction  is  relied  upon  only  in  cases  of  (l(»ubl. 
We  have  referred  to  it  when  the  construction  secMued  to  bo 
demonstrable,  but  then  only  in  rea])onso  to  doubts  suggested 
by  counsel.  Where  there  was  obviously  a  matter  of  doid>t,  we 
have  yielded  assent  to  the  construction  placed  hy  those  having 
actual  charge  of  the  execution  of  the  statute,  but  wlu^re  llienj 
was  no  doubt  wo  have  steadfastly  declined  to  rccogni/o  any 
force  in  practical  construction.  Thus,  before  any  appeal  can 
be  made  to  practical  construction,  it  must  appear  that  the  true 
meaning  is  doubtful. 

We  have  no  disposition  to  belittle  the  significance  of  this  mat- 
tea*.  It  is  always  entitled  to  careful  consideration,  and  in 
doubtful  cases  will,  as  we  have  shown,  often  turn  tho  scale; 
but  when  the  meaning  and  sco])e  of  a  const  itutioiud  provision 
are  clear  it  cannot  bo  overthrown  by  legislative  action,  although 
several  times  repeated  and  never  before  challenged.  It  will  be 
]>crceived  that  these  stamp  duties  have  been  in  force  during 
only  three  periods:  First,  from  1797  to  1802;  second,  from 
1SG2  to  1872;  and,  third,  commencing  with  the  recent  statute 
of  1898.  It  must  be  borne  in  mind  also  in  res])ect  to  this 
matter,  that  during  the  first  period  exports  were  limited  and 
the  amount  of  the  stamp  duty  was  small,  and  that  during  the 
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second  period  we  were  passing  thronfth  the  stress  of  a  great 
civil  war,  or  endeavoring  to  carry  its  enormous  tlebt;  so  that 
it  is  not  strange  that  the  legishative  action  in  this  respect  passed 
unchallenged.  Indeed,  it  is  only  of  late  years,  when  the  bur- 
dens of  taxation  are  increasing  hy  reas(jn  of  the  great  expenses 
of  Government,  that  the  objects  and  modes  of  taxation  have 
become  a  matter  of  special  scrutiny.  r>ut  the  delay  in  pre- 
senting these  questions  is  no  excuse  for  not  giving  them  full 
consideration  and  determining  them  in  accordance  with  the 
true  meaning  of  the  Constitution. 

Withoiit  enlarging  further  on  these  matters,  wo  are  of  opin- 
ion that  a  stamp  tax  on  a  foreign  bill  of  lading  is  in  substance 
and  effect  ecpiivalent  to  a  tax  on  the  articles  included  in  that 
bill  of  lading,  and  therefore  a  tax  or  duty  on  exports,  and  in 
conflict  with  the  constitutional  prohibition.  The  judgment  of 
the  District  Court  will  be  reversed,  and  the  case  remanded,  with 
instructions  to  grant  a  new  trial. 

Me.  Justice  IIart.an  (with  whom  concurred  ^Ir.  Justici: 
Gj!Ay,  Mk.  Justice  White  and  ]\Ik.  Justice  McKkxxa)  dis- 
senting : 

By  the  Act  of  June  13th,  1898,  chap.  448,  im]iosing  certain 
stamp  duties,  it  was  declared  that  tiiere  should  be  levied,  col- 
lected, and  paid  the  sum  of  ten  cents  "for  and  in  respect  of 
the  vellum,  parchment,  or  paper  upcm  Avliich  *  '"  ""  shall  be 
written  or  printed  by  any  jierson  or  ju'i-sons  or  party  who  shall 
make,  sign,  or  issue  the  same,  or  for  whose  use  or  benefit  the 
same  shall  be  made,  signed,  or  issued,  *  *  *  bills  of  lad- 
ing or  receipt  (other  than  charter  ])arty)  for  any  goods,  mer- 
chandise, or  elTccts  to  be  exported  frf>m  a  port  or  ])lace  in  the 
United  States  to  any  foreign  ])ort  or  ])lace.  *  *  *  Provided, 
That  the  stamp  duties  ini^jfiscd  by  the  foregoing  Schedule  on 
manifests,  bills  of  lading,  and  passage  ticluits  shall  not  apply 
to  steambopts  or  other  vessels  ]>lyiiig  between  ])orts  of  the 
T'nited  States  and  ports  in  British  Xorth  America."  30  Stat. 
448,  451,  458,  459,  402,  §  0  and  §  24,  Sche.liile  A. 

It  is  contended  that  this  stamp  duty  is  forbidden  by  the 
clause  of  the  Constitution  declaring  that  "no  tax  or  duty  shall 
be  laid  on  any  articles  exported  from  any  State"  (Art.  1,  §  9) ; 
and  that  the  stamp  duty  hero  in  question  was,  within  the  mean- 
ing of  that  instrument,  a  tax  or  duty  on  the  wheat  received  by 


FAIRBANK  V.  UNITED  STATES. 


1G5 


the  Xorthcrn  Pacific  Raihvav  Comj^iiiy  to  bo  carried  from 
"^liimosota  to  Liverpool,  aud  for  which  the  company  issued  its 
bill  of  lading. 

Wo  are  of  opinion  that  this  contention  cannot  be  sustained 
without  departing  from  a  rule  of  constilutitmal  construction  by 
which  this  court  has  been  guided  since  the  foundatiim  of  the 
Governiuent.  Let  us  see  to  what  extent  Congress  has  exercised 
the  power  now  held  not  to  belong  to  it  under  the  Constitu- 
tion. 

As  early  as  July  0th,  1797,  Congress  ])assed  an  act  entitled 
"An  Act  Laying  Duties  on  Stainiied  Vellum,  Parchment,  and 
Paper."  By  the  1st  section  of  that  Act  it  was  provided  that 
from  and  after  the  Hist  day  of  ])eeember  thereafter  there 
should  be  "levied,  collected,  and  paid  throughout  the  United 
tStates  the  several  stamp  duties  following,  to-wit:  For  every 
skin  or  piece  of  vellum,  or  parchment,  or  sheet  or  piece  of 
])a])er  upon  which  shall  be  written  or  printed  any  or  either 
of  the  instruments  or  writings  following,  to-wit :  *  *  *  Any 
note  or  bill  of  lading  for  any  goods  or  merchandise  *  *  * 
to  be  exported  to  any  foreign  ])ort  or  place,  twenty-l'i>'e  cents." 
1  Stat.  .527,  528,  chap.  11,  i$  1.  The  same  Act  provided: 
"That  if  any  person  or  jiersons  shall  writo  or  print,  or  cause  to 
be  written  or  printed,  upon  any  unstamped  vellum,  parch- 
ment, or  paper  (with  intent  fradidently  to  evade  the  duties 
imposed  by  this  Act),  any  of  the  matters  and  things  for  wdiich 
the  said  vellum,  parclinii'ut,  or  pa]ier  is  hereby  charged  to  pay 
any  duty,  or  shall  write  or  print,  or  cause  to  be  written  or 
printed,  any  matter  or  thing  u[)on  any  vellum,  i)archment,  or 
paper  that  shall  be  marked  or  stamjjed  for  any  lower  duty 
than  the  duty  by  this  Act  payable,  such  person  so  offending 
shall  for  every  such  olfense  forfeit  the  sum  of  one  hundred  dol- 
lars."    1  Stat.  527-52S,  chap.  11  §  13. 

P>y  an  Act  approved  December  15,  1797,  chap.  1,  it  was 
provided  that  the  duties  jirescribed  by  the  Act  of  July  0,  1797, 
should  be  levied,  collected,  and  ])aid  from  and  after  June  80, 
1798,  and  not  before.     1  Stat.  5;5(;. 

The  above  Act  of  July  0,  1797,  was  amende<l  in  certain 
particulars  by  an  Act  approved  March  19,  1798,  chap.  20, 
by  which  certain  provisidus  were  made  for  furnishing  the 
vellum,  ])archment,  or  ])iiper  reipiircd  by  the  former  Act  to  be 
stamped  and  marked.     1  Stat.  515. 
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Tt  lint  having  occurrod  to  any  of  the  groat  statesmen  and 
jurists  who  were  connected  wilh  the  early  history  of  the  Gov- 
eniiiicnt  that  enactments  such  as  that  of  July  6,  1797,  violated 
the  ('(institution,  Congress  ])assed  another  Act  on  the  28th  day 
of  February,  l7l)l),  chap.  17,  imposing  a  duty  of  10  cents  "on 
every  skin  or  piece  of  vellum  or  ])archment  on  which  shall  he 
written  or  printed  any  or  either  of  the  instruments  following, 
to-wit:  *  *  *  Any  not  or  bill  of  lading,  or  writing  (»r 
receipt  in  the  nature  there(»f,  for  any  goods  or  merchandise 
*  *  *  to  be  exported  to  any  foreign  port  or  place."  1  Stat. 
022. 

(congress,  still  supposing  that  it  was  acting  within  the  limits 
of  its  powers  nnder  the  Constitution,  again,  by  the  Act  of  April 
2.'},  1800,  cha]\  Hi,  amended  and  extended  that  of  Jxdy  6, 
1797.  ]'y  the  latter  Act  a  general  stamp  office  was  established, 
and  provision  was  nuide,  among  other  things,  for  the  imnish- 
ment,  by  fine  and  imprisonment,  of  those  who,  with  the  intent 
to  defraud  the  Unitecl  States  of  any  of  the  duties  laid  b}'  the 
original  Act  of  1797,  counterfeited  or  cinised  to  be  forged  or 
counterfeited,  any  vellum,  parchment,  or  pajier  provided  for 
by  Congress  nnder  that  Act.  2  Stat.  L.  40,  42.  The  Act  of 
Ai)ril  2.'!,  ISOO,  was  amended  by  an  Act  ])assed  jNFarch  .'Jd,  1801, 
chaj).  1!>,  by  which  it  was  ]>rovided  that  deeds,  instruments  or 
writings  issued  without  being  stampted  could  be  thereafter 
stam])ed  and  become  valid  and  available  as  if  they  had  been 
originally  stam])ted,  as  required  by  law.     2  Stat.  109. 

]>y  an  Act  ai)proved  Ajn'il  G,  1802,  chap.  19,  internal  duties 
on  "staiii])ed  vellum,  ])archment,  and  ])ai)er"  W(>re  discontinued 
— for  the  reason,  doubtless,  that  the  further  iuiposition  of 
such  duties  was  unnecessary.     2  Stat.  L.  148. 

As  late  as  IMarch  ',],  182^1,  Congress  passed  a  general  stat- 
nte  in  execution  of  the  Act  of  Ai)ril  2H,  1800,  establishing  a 
general  stam])  office.     3  Stat.  L.  779. 

By  an  Act,  approved  Jidy  1,  18(!2,  chap.  119,  Congress  pro- 
vided that  there  should  be  levied,  collccte<l  and  paid  a  stamp 
duty  of  10  cents  ''for  or  in  resjiect  of  the  vellum,  parchment, 
or  paper"  npon  Avhich  was  written  or  ]irinted  any  ''bill  of  lading 
or  recei])t  (other  than  charter  ])arty)  for  any  goods,  merchan- 
dise, or  eflVcts  to  be  exported  froiu  a  ])ort  or  place  in  the  Fnited. 
States  to  any  f()reign  port  or  place."  12  Stat.  4.']2,  475,  479, 
480,  §  94,  §  110.    By  the  Act  of  Jnne  30,  18G4,  chap.  173,  the 
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st.irnp  (In1i'c3  pvovido',!  bj  the  Act  of  July  1,  1SG2,  wore  con- 
timicd  in  force  until  August  1,  1SG4,  and  it  WJis  provided  that 
from  and  after  the  lalter  date  there  should  be  levied,  collected 
and  paid  a  stamp  duty  of  10  cents  ''for  and  in  respect  of  the 
vclliuii,  parehineut,  or  paper  upon  "vvhieh  shall  be  written  or 
jtriulcd"  any  ''bill  of  lading  or  receipt  (other  than  charter 
])arty)  for  any  goods,  merchandise,  or  eflfeets  to  bo  exported 
from  a  port  or  place  in  the  United  States  to  any  foreign  port 
or  ])lace."  13  Stat.  L.  223,  2!)1,  292,  29S,  §  151,  §  170,  Sched- 
ule ]}.  But  by  an  Act  apju-ovcd  June  0,  1872,  chap.  315,  all 
the  taxes  inij)osed  under  and  by  virfne  of  Schedule  B  of  §  170 
of  the  Act  of  June  30,  1SG4,  and  the  several  acts  amendatory 
thereof,  were  abrogated  from  and  after  October  1,  1872,  ex- 
oojitiug  only  the  tax  of  2  cents  on  bank  checks,  drafts,  or  orders. 
17  Sfat.  230,  25(!. 

We  have  referred  somewhat  in  detail  to  the  above  enactments 
for  the  purpose  of  bringing  out  clearly  the  fact  that  stamp 
duties  were  imp(»s('<I  spc'cilically  for  and  in  respect  of  the  vel- 
Inni,  parchment,  or  ])ai)cr  ujxiu  which  was  written  or  printed 
a  bill  of  lading  for  goods  or  merchandise  to  be  exjiorted  to  for- 
eign countries,  and  had  no  reference  to  the  kind,  quality,  or 
valne  of  the  property  citvered  by  such  bill  of  lading.  Congress 
ex  iinhislria  declared  in  each  Act  that  the  tax  was  for  and  in 
respect  of  the  vellum,  parchment,  or  paper  upon  which  the 
bills  of  lading  were  written  or  ]M'inted.  This  fact  plainly  dis- 
tinguishes the  present  case  from  Ahny  r.  California,  21  How. 
109  (10  L.  cd.  041),  which  involves  the  validity,  under  the  Con- 
stitution of  the  T'^nited  States,  of  a  statute  of  Calif  rnia  passed 
A]>ril  20,  185S,  imposing  a  stamp  tax  on  bills  of  lading  for  the 
transportation  from  that  State,  to  any  port  or  place  without  the 
State,  of  any  quantity  of  gold  or  silver  coin,  in  whole  or  in 
part,  gold  dust,  or  gold  or  silver  in  bars  or  other  form.  This 
court,  after  observing  that  a  tax  laid  on  the  gold  or  silver  ex- 
jiorted from  California  was  forbidden  by  the  clause  declaring 
that  "no  State  shall,  without  the  c<tnscnt  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  ex])orts,  exco])t  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws,"  said: 
"In  the  case  now  before  the  court,  the  intention  to  tax  the 
exports  of  gold  and  silver,  in  the  form  of  a  tax  on  the  bill 
of  lading,  is  too  ]>laiu  to  be  mistaken.  The  <luty  is  imposed 
oidy  upon  bills  of  lading  of  gold  and  silver,  and  not  upon 
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articloa  of  any  other  rloscviption.  And  we  think  it  is  iniposssihie 
to  assijiii  a  reason  for  iniposin,^:  the  duly  upon  the  one  and  not 
npon  the  other,  unless  it  was  intended  to  lay  a  tax  on  the  gold 
and  silver  exported,  while  all  other  articles  Avcre  exempted  from 
the  charce.  If  it  was  intended  merely  as  a  stamp  duty  on 
a  particular  description  of  paper,  the  hill  of  lading  of  any 
other  cargo  is  in  the  same  form,  and  executed  in  the  same  man- 
ner and  for  the  same  purposes,  as  one  for  gold  and  silver,  and, 
so  far  as  the  instrument  of  writing  was  enncerned,  there  could 
hardly  he  a  reason  for  taxing  one  and  not  the  other.  In  the 
judgment  of  this  court  the  State  tax  in  question  is  a  duty  upon 
the  export  of  gold  and  silver,  and  consc(piently  repugnant  to 
the  clause  in  the  Constitution  hereinbefore  referred  to."  This 
inter)>retation  was  demanded  by  the  Avords  of  the  statute  of 
California,  which  provided:  "The  following  duty  or  stamp 
tax  is  hereby  imposed  on  every  sheet  or  ])iece  of  paper,  parch- 
ment, or  other  material  npon  which  may  b(!  written,  ]irinte(l,  en- 
graved, or  lithogra])hed,  or  other  means  of  designation,  of  eidicr 
of  the  following-deseribod  inslriiments,  to-wit :  Any  bill  of  lading 
contract,  agreement,  or  obligation  for  the  transportation  or  con- 
veyance from  any  point  or  place  in  Ibis  Slate  to  any  point  or 
place  without  the  limits  of  this  Stat(\  of  any  sum,  amount,  or 
quantity  of  gold  or  silver  coin  in  bars  or  other  form,  by  or 
between  any  person  or  ]")ersons,  firm  or  firms,  corporation  or 
corporations,  or  other  associations,  either  as  principal  or  agent, 
or  attorney  or  consignee,  or  consignor,  to-wit:  For  one  lunulrcd 
dollars,  tliirty  ccnis;  and  all  sums  over  one  Jinndrcd  dollars. 
a  stamp  tax  or  dxdy  of  onc-fiflh  of  one  per  cent  upon  the  amount 
or  value  thereof,  the  payment  whereof  to  be  included  in  the 
bill  of  lading,  contract,  or  agreement,  or  obligation  for  the 
transportation  or  conveyance  thereof,  as  in  ibis  section  pro- 
vided, having  attached  thereto  or  stamped  thereon  a  stamp  oi- 
stamps  expressing  in  value  the  amount  of  such  tax  duty,"  etc. 
Sta.  Cal.  1858,  p.  SOS;  id.  1857,  p.  JJOl. 

The  diflference  between  the  California  statute  and  the  Act 
of  Congress  is  manifest.  I'y  the  former  the  amount  of  tax 
npon  bills  of  lading  depended  ujion  the  value  of  the  gold 
or  silver  s]iecified  in  them,  and  exported,  while  the  latter  im- 
posed a  tax  of  only  10  cents  on  the  vellum,  parchment,  or 
p.aper  npon  which  was  written  or  printed  a  bill  of  lading  for 
property  to  be  exported,  without  regard  to  its  quantity  or  value. 
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If  Congress  had  graduated  the  stamp  duty  accordinja;  to  tho 
qiiaulity  or  value  of  the  articles  ex])ortcd,  there  might  have 
liccn  ground  for  holding  that  the  purpose  and  the  necessary 
i-csult  was  to  tax  the  property,  and  not  the  vellum,  parchment, 
(ir  |)iiper  on  which  the  hill  of  lading  was  written  or  printed. 

This  rule  of  interpretation  was  recognized  in  Pace  v.  Biir- 
r/r.s.s',  !)2  U.  S.  372,  -375  (23  L.  cd.  G57,  059).  That  case  arose 
inid(>r  the  Act  of  July  20,  1808,  chap.  170,  imposing  duties  on 
distilled  spirits  and  tohaeco,  and  for  other  purposes,  and  which 
provided  that  "all  tobacco  and  snuff  inten<led  for  export,  before 
being  removed  from  the  manufactory,  shall  have  affixed  to  each 
])ackage  an  engraved  stamp  indicative  of  such  intention,  to  be 
])rovided  and  furnished  to  the  several  collectors,  as  in  the  case 
of  other  stamps,  and  to  be  charged  to  them  and  accounted  for  in 
the  same  manner;  and  for  the  expense  attending  the  providing 
and  affixing  such  stamps,  twenty-five  cents  for  each  package  so 
stamped  shall  be  paid  to  the  collector  on  making  the  entry  for 
such  transportation."  15  Stat.  125,  15S,  §  74.  The  contention 
was  that  the  statute  imposed  a  tax  or  duty  in  violation  of  tho 
constitutional  prohibition  of  taxes  or  duties  "on  any  articles 
ex])orted  from  any  State."  Art.  1,  §  9.  This  court  overruled 
that  contention  upon  the  ground  that  it  was  ajiparent  from  tho 
statute  that  "the  stamp  was  intended  for  no  other  purpose  than 
to  se])arate  and  identify  the  tobacco  which  tho  manufacturer 
desired  to  export,  and  thereby,  instead  of  taxing  it,  to  relieve  it 
from  the  taxation  to  which  other  tobacco  was  subjected.  It  was 
a  means  devised  to  prevent  fraud  and  secure  the  faithful  cai'- 
rying  out  of  the  declared  intent  Avith  regard  to  the 
tobacco  so  marked.  The  payment  of  25  cents  or  of 
10  cents  for  the  stauip  used  was  no  more  a  tax  on  tho 
ex]iort  than  was  the  fee  for  clearing  the  vessel  in  which  it  was 
transjiorted,  or  for  making  out  and  certifying  the  manifest  of 
the  cargo."  The  court  added — and  this  is  important  in  its  bear- 
ing on  the  case  before  us:  "It  (the  stamp)  bore  no  proporHon 
irhalcrcr  io  the  quanlilij  or  value  of  the  pachigc  on  which  it 
iras  (ijjixcd.  These  were  unlimited,  except  by  the  discretion  of 
tlu!  exporter  or  the  convenience  of  handling.  The  large  amount 
paid  for  such  stamps  by  the  plaintiff  only  shows  that  he  was 
carrying  on  an  immense  business."  As  in  Pace  v.  Burgess,  so 
in  the  present  case,  the  stamp  duty  imposed  was  without  any 
reference  to  the  quantity  or  value  of  the  property. 
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Li  our  jiidgmonl-,  llie  small  stuiii])  duly  imposed  by  the  Act 
of  1S!)S  s)K'('i<i('iilly  upon  the  velliiiii,  jiarclmicnt,  or  paper  upon 
which  was  wriltcii  or  ])rintt'(l  a  hill  of  huliuij;  for  property,  of 
whatever  value,  intended  for  ex[)ort,  cannot  bo  regarded  as  a 
duty  on  tljo  projiorty  itself. 

It  is  said  that  the  power  to  tax  is  the  power  to  destroy,  and  tlmr, 
if  Conf;ress  can  iui])ose  a  sfanii)  tax  of  10  cents  upon  the  vellum, 
parchnunit,  or  pa])er  on  which  is  written  a  bill  of  ladine;  for 
articles  to  be  exported  from  a  State,  it  could  as  well  imjmse  a 
duty  of  $5,000,  and  then^by  indirectly  tax  the  articles  intendecl 
for  exjHirt.  That  crmchision  would  by  no  means  follow.  A 
stamp  duly  has  now,  and  has  had  for  centuries,  a  well-defined 
meaniuii;.  It  has  always  been  distiufiuished  from  an  ordinary 
tax  measure  by  the  value  or  kind  of  tlie  pro])erty  taxed.  ]f 
Confj;ress,  in  respect  of  a  bill  of  ladinj^  for  articles  to  be  ex- 
ported, had  imposed  a  tax  of  !f!r),000  for  and  in  respect  of  the 
vellum,  ])archment,  or  jiaper  u])on  Avhich  such  bill  was  written, 
the  courts,  look iiin' beyond  form  and  cousiderinc  substance,  mijiht 
well  have  held  that  such  an  Act  was  contrary  to  the  settled 
theory  of  staini)-tax  laws,  and  that  the  pnrposi;  and  necessary 
o])eration  of  such  lejuislation  Avas,  in  violation  of  the  Constitu- 
tion, to  tax  the  arti('les  specilied  in  such  bill,  and  not  to  im- 
pose simply  a  stani])  duty.  Here,  the  small  duty  im])osed, 
without  reference  to  the  kind,  quantify,  or  value  of  the  articles 
exported,  renders  it  certain  that  when  Congress  imposed  such 
duty  s])ecifically  on  the  vellum,  parchment,  or  paper' upon  which 
the  bill  of  ladinjij  was  written  or  printed,  it  meant  what  it  so 
plainly  said;  and  no  ground  exists  to  impute  a  purpose  by 
indirection  to  tax  the  articles  ex])orfed. 

There  is  another  view  of  this  case  which  ])resenfs  considera- 
tions of  a  serious  character.  In  the  opinion  just  rendered  it 
is  conceded  that  a  sfani])  tax  on  vellum,  ])archment,  or  paper 
on  which  is  printed  or  written  a  bill  of  lading  of  goods  to  be 
shipped  out  of"  the  T'nitecl  States  could  be  sustained  if  regard 
bo  had  to  the  ])racfice  of  the  Government  since  its  organization. 
But  that  practice,  covering  more  than  a  century,  must,  it  seems, 
go  for  naught. 

In  Stuart  v.  Laird  (1803)  1  Cranch,  209,  300  (2  L.  ed. 
115,  118),  the  question  arose  whether  the  justices  of  this  court 
had  the  right,  although  authorized  by  an  Act  of  Congress, 
to     sit     as     circuit     judges,     not     having     been     appointed 
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as  siifli  nor  ImviiiiG;  any  distinct  commissions  for  that 
])uri)oso.  This  court,  sp('ul<in,ii;  by  Mr.  Justice  Pattr'rsou, 
siiifl :  "To  this  objection,  ^vhich  is  of  recent  date,  it  is 
siifli'Mont  to  observe,  that  praclicc  ami  acquiescence  under  it  for 
a  ])eri()(l  of  several  years,  commencinf<'  with  the  organization  of 
the  judicial  system,  affords  an  irresistible  answer,  and  has 
indeed  fixed  the  construction.  It  is  a  conteni])orary  int(!rj)r('ta- 
tion  of  the  most  forcible  nature.  This  practical  ox])osition  is 
tito  strong  and  obstinate  to  be  shaken  or  cfrntrolbid.  Of  course, 
the  question  is  at  irsl.  and  ought  not  now  to  be  disturbed." 

In  Frir/g  v.  Pennsi/lrania,  10  Tet.  Ml,  (50S,  021  (10  L.  cd. 
1001,  1080,  1091),  this  court,  speaking  by  Mr.  Justice  Story, 
after  referring  to  the  section  of  the  Act  of  February  12,  179;>, 
requiring  a  certificate  to  be  given,  under  certain  circumstances, 
to  the  owner  of  a  fugitive  slave  apprehended  luider  that  Act, 
said:  "So  far  as  the  judges  of  the  courts  of  the  United  States 
have  been  called  n]ion  to  enforce  it  and  to  grant  th;  certificate 
reqnii'cd  by  it,  it  is  believed  that  it  has  been  uniformly  recog- 
nized as  a  binding  and  valid  law,  and  as  im]>osing  a  constitu- 
tional duty.  Under  such  circumstances,  if  the  (question  Avere 
one  of  doubtful  construction,  such  long  acquiescence  in  it,  such 
contemporaneous  exjiositicms  of  it,  and  such  extensive  and  uni- 
form recognition  of  its  validity,  w<»uld,  in  our  judgment,  entitle 
llie  question  to  be  considered  at  rest;  unless,  indeed,  the  intcr- 
l)retation  of  the  Constitution  is  to  be  dcdivercd  over  to  internii- 
nable  doubt  throughout  the  whole  progress  of  legislation  and 
of  national  opei*ations.  Congress,  the  executive,  and  the  judici- 
ary have,  upon  various  occasions,  acted  upon  this  as  sotnid  and 
reasonable  doctrine," — citing,  among  other  cases,  that  of  Stuart 
V.  Laird,  1  Cranch,  209  (2  L.  cd.  115), 

In  The  Laura,  114  U.  S.  411,  410  (suh  nom.  Potloclc  v. 
Bridgeport  8.  B.  Co.  29  L.  ed.  147,  148,  5  Sup.  Ct.  Hep.  881, 
Ss;5),  in  which  the  question  arose  as  to  the  validity  of  an  Act 
of  Congress  approved  March  ."^d,  1797  (1  Stat.  500,  chap.  13), 
authorizing  the  Secretary  of  the  Treasury  to  remit  a  forfeiture 
of  property  after  final  sentence  of  condemnation,  this  court 
said:  "Touching  the  object i(m  now  raised  as  to  the  C(»nstitu- 
tionality  of  the  legislation  in  question,  it  is  sufficient  to  say, 
as  was  said  in  an  early  case,  that  the  practice  and  acquiescence 
under  it,  'commencing  with  the  organizaticm  of  the  judicial 
system,  affords  an  irresistible  answer,  and  has  indeed  fixed 
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tlio  construction.  It  is  a  contemporary  interpretation  of  the 
most  forcible  nature.  This  in-actical  exposition  is  too  strong 
and  obstinate  to  be  shaken  or  controlled.  Of  course,  the  ques- 
tion is  at  rest,  and  ought  not  now  to  be  disturbed.'  Sluart  v. 
Laird,  1  Cranch,  308  (2  L.  cd.  118).  The  same  principle  was 
announced  in  the  recent  case  of  Burrow-Glhs  Litho- 
graphic Co.  V.  Sarony,  111  U.  S.  53  (57,  28  L. 
ed.  349,  351,  4  Sup.  Ct.  Ttop.  279,  281),  where  a 
question  arose  as  to  the  constitutiimality  of  certain  statutory 
provisions  reproducod  from  some  of  the  earliest  statu'^os  en- 
acted by  Congivss.  The  court  said :  'The  construction  placed 
upon  the  Constitution  by  the  first  Act  of  1700  and  the  Act  of 
1802,  by  the  men  who  were  contemporary  with  its  formation, 
many  of  whom  were  members  of  the  Convention  which  framed 
it,  is,  of  itself,  entitled  to  very  great  weight;  and  when  it  is 
remembered  that  the  rights  thus  established  have  not  been 
disputed  during  a  period  of  nearly  a  century,  it  is  (almost) 
conchisirc'  "  This  quotation  in  The  Laura  from  the  opinion 
in  Sarninj's  Case  was  defective  in  that  it  omitted,  by  mistake  in 
printing,  the  word  "almost"  before  "conclusive."  But  the  error 
does  not  afTcet  the  substance  of  the  decision  rendered,  as  the 
Court,  in  the  ease  of  27/ c  Laura,  approved  and  reaffirmed  what 
was  said  in  Shiart  v.  Tjuird. 

In  SchcU,  dr.,  v.  Fauche,  13S  IT.  S.  502  (34  L.  cd.  1040,  11 
Sup.  Ct,  liep.  37G),  this  Coiirt,  speaking  by  'Mr.  Justice  Ijro\vn, 
cited  with  a]iproval  what  is  above  quoted  from  Stuart  v.  Laird, 
adding:  "In  all  cases  of  ambiguity,  the  cnntciiiporancous  con- 
struction, not  only  of  the  courts,  but  of  the  departments,  and 
even  of  the  officers  whoso  dutv  it  Is  to  carrv  the  law  into  effect, 
is  universally  held  to  bo  conlroUi)ig." 

In  McPhcmm  v.  Blarlrr,  140  U.S.  (27,  30  L.  ed.  800,  874, 
13  Sup.  Ct.  Hop.  3,  7),  this  Court,  speaking  by  the  present 
Chief  Justice,  said:  "The  framers  of  the  Constitution  em- 
ployed words  in  their  natural  sense;  and  where  they  are  plain 
and  clear,  resort  to  collateral  aids  to  interprctaticm  is  unneces- 
sary and  cannot  be  indulged  in  to  narrow  or  cidarge  the  text; 
but  where  there  is  ambiguity  or  doubt,  or  where  two  vicAvs  may 
well  be  entertained,  contemporaneous  and  subsequent  practical 
construction,  are  entitled  to  the  greatest  weight.  Certainly, 
plaint  iifs  in  error  cannot  reasrinably  assert  that  the  clause  of  the 
Constitution  under  consideration  so  plainly  sustains  their  posi- 
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tion  as  to  entitle  them  to  object  that  contemporaneous  history 
and  practical  construction  are  not  to  be  allowed  their  legiti- 
mate force;  and,  conceding  that  their  argument  inspires  a 
doubt  sufficient  to  justify  resort  to  the  aids  of  interpretation 
thus  afforded,  wo  are  of  opinion  that  such  doubt  is  thereby 
rosolvc<l  against  them,  the  coniempomncoiis  praciical  exposHlon 
of  ihe  ConslitiUion  being  too  slrong  and  obstinate  to  be  shaken 
or  controlled.    Stuart  v.  Laird,  1  Cranch,  21)!),  .'JO!)." 

Cases  almost  without  number  could  bo  referred  to  in  which 
ihe  same  principles  of  constitutional  construction  are  announced 
as  in  the  cases  above  cited.  In  the  latest  case — Knowlton  v. 
Moore.  178  U.  S.  41,  5G  (14  L.  ed.  9G9,  975,  20  Sup.  Ct.  Rep. 
747,  753) — this  Court  had  occasion,  in  its  review  of  taxing- 
legislation  by  Congress,  to  refer  to  the  Act  of  July  Gth,  1797, 
the  very  Act  in  which  Congress  first  imposed  a  stamp  duty  on 
vellum,  parchment,  or  paper  upon  which  was  written  a  bill 
of  lading  for  articles  to  be  exported.  Touching  the  objection 
that  Congress  could  not  constitutionally  impose,  as  by  that  Act 
was  imposed,  a  tax  on  inheritances  or  legacies,  this  Court, 
speaking  by  Mr.  Justice  White,  said:  "It  is  to  be  remarked 
tliat  this  proposition  denies  to  Congress  the  right  to  tax  a  sub- 
ject-matter which  was  conceded  to  be  within  the  scope  of  its 
power  very  early  in  the  history  of  the  Government.  The  Act 
of  17I)7,  which  ordained  legacy  taxes,  was  adopted  at  a  time  when 
the  founders  of  our  Government  and  framers  of  our  Constitu- 
tion were  actively  participating  in  public  affairs,  thus  giving 
a  ]n'actical  c<mstruction  to  the  C()ns*titution  which  they  had 
helped  to  establish.  Even  the  then  members  of  the  Congress 
who  had  not  been  delegates  to  the  Convention  which  framed  the 
Constitution  must  have  had  a  keen  appreciation  of  the  intiuenccs 
which  had  shaped  the  Constitution  and  the  restrictions  which  it 
embodied,  since  all  questions  which  related  to  the  Constitution 
and  its  adoption  must  have  been,  at  that  early  date,  vividly 
impressed  upon  their  minds.  It  would,  under  these  conditions, 
be  indeed  surprising  if  a  tax  should  have  been  levied  without 
question  upon  objects  deemed  to  be  beyond  the  grasp  of  Con- 
gress because  exclusively  within  State  authority." 

^Afany  cases  have  been  cited  which  hold  that  the  uniform  con- 
temporaneous construction  by  executive  officers  charged  with 
the  enforcement  of  a  doubtful  or  ambiguous  law  is  entitled  to 
great  weight,  and  should  not  be  overturned  unless  it  be  plainly 
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or  obviously  erroneous.  If  such  respect  bo  accorded  to  tlio 
action  of  nioro  executive  officers,  how  much  greater  re.sjx'ct  l.s 
duo  to  the  legislative  dei)artnicnt  when  it  has,  at  different 
periods  in  the  history  of  the  country,  exercised  a  p<twor  as  l);- 
longiug  to  it  under  the  Constitution,  and  no  one  in  the  emirsc 
of  a  century  questioned  the  existence  of  the  ]iower  so  exercise;  1. 
])esides,  wo  have  here  a  question  of  the  constituti(»nal  pnw,;* 
of  Congress  under  the  Constitution,  and  not  a  question  reliiliii/'; 
merely  to  the  i)ractice  of  executive  officers  acting  under  a  liiw 
susceptible  of  different  interpretations.  No  one  of  the  Acts  of 
Congress  imposing  a  stump  duty  on  tho  vellum,  p.iichnK  iit,  or 
paper  on  which  a  bill  of  lading  of  articles  to  be  expi  rted  was 
written  can  be  classed  among  laws  that  are  doubtful  or  ambii;- 
uous  in  their  meaning.  No  ])erson,  however  skillful  in  the  use; 
of  words,  who  attem])ted  to  frame  a  statute  imposing  a  stamp 
duty,  pure  and  simple,  on  such  vellum,  pai'chment,  or  pa[)er, 
could  possibly  employ  language  expressing  that  thought  more 
distinctly  than  Congress  has  done  in  tho  several  acts  relating  t<» 
stamp  duties  of  that  eharaeter.  The  words  of  tlutse  acts  ai\' 
clear  and  are  capable  of  but  one  construction;  and  the  Court, 
determines  the  case  ujion  the  ground  alone  of  want  of  power 
in  Congress  to  impose  the  stamp  duty  in  questicm. 

Without  further  discussion  or  citation  of  authorities,  wo 
submit  that  the  denial,  at  this  late  day,  of  the  power  of  (Joii- 
gress  to  impose  what  is  strictly  a  stamp  duty  on  the  vellum, 
parchment,  or  paper  upon  which  is  written  or  printed  a  bill  of 
lading  for  goods  to  be  exported  to  a  foreign  port  or  ])hu'i', 
involves  not  only  a  departure  from  canons  of  constitutional 
construction  by  which  it  has  been  controlled  for  more  than  a 
century,  but,  in  the  words  of  Prifjrj  v.  Pennsylvania,  delivers 
the  interpretation  of  the  Constitution  "over  to  interminable 
doubt  throughout  tho  Avhole  ]U'ogress  of  legislation  and  of 
naticmal  operations."  Practically  no  weight  has  been  given  in 
the  ojiinion  just  filed  to  the  fact  that  the  power  now  denied  to 
Congress  has  been  exercised  since  tho  organization  of  the 
Government,  without  any  suggestion  or  oven  intimation  by  a 
single  jurist  or  statesman  during  all  that  period  that  the  Con- 
stitution forbade  its  exercise.  It  is  said  that  the  question  of 
power  never  was  presented  for  judicial  determination  prior  to 
the  present  case,  and  therefore  this  Court  is  at  liberty  to  deter- 
mine the  matter  as  if  now  for  the  first  time  presented.    But  the 
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niiswcr  to  that  sufjffostifin  is  tlmf,  in  vicvv  of  (ho  frcciucut  h'f-ls- 
liitinii  hy  Congress  and  its  cnforcciiicnt  i  r  iiciirly  a  ('(Miliiry, 
ihi)  (|iicstion  must  luivc  arisen  if  it  laid  Ik.  u  supposed  l)_v  any- 
one that  such  legislation  infringed  the  const ilntional  rights  of 
(lie  citizen.  Within  the  rnlo  announced  in  Sliiaii  i\  Lainl,  and 
in  other  cases,  the  question  should  ho  considertMl  at  rest. 

In  view  of  tho  importance  of  the  case,  we  have  deemed  it 
ii|ipropriate  to  state  the  reasons  of  our  dissent  from  tho  opinion 
and  judgment  just  rendered. 


BuEL  V.  State. 

104  Wis.   132—80   N.   W.   Rep.   78. 

Decided  September  26,  1899. 
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Piiactkk:  Proof  of  corims  delicti  hy  circumstantinl  evidence — 
Prejudicial  error  in  admission  of  evidence — Cross-examination 
— Instructions  properly  refused — Va(/ue  and  double-meaning  in- 
structions reversible  error — Order  to  strike  out  testimony  should 
be  specific. 

1.  The  corpus  delicti,  and  every  element  of  It,  In  a  criminal  case 

may  be  established  by  ciniinistantial  evidence  as  well  as  by 
positive  or  direct  evidence,  if  such  circuniatantlal  evidence  pro- 
duces in  the  minds  of  the  jury  conviction,  to  a  moral  certainty, 
of  the  existence  of  all  the  requisite  facts  and  excludes  every 
other  reasonable  hyi)othesis. 

2.  Tl.e  reception  of  irrelevant  evidence  against  objection,  prejudicial, 

if  at  all,  by  reason  of  an  unwarranted  use  of  it  by  counsel  in 
addressing  tho  jury  or  significance  given  to  It  by  the  instructions 
of  the  court,  is  not  reversible  erior. 

3.  The  right  of  cross-examination   extends  to  a   reasonable   Inquiry 

into  the  previous  life  and  character  of  the  witness,  so  far  as 
the  same  bears  on  the  credibility  of  his  evidence,  and  the  ex- 
tent to  which  such  examination  may  be  carried  rests  in  the 
sound  discretion  of  the  court,  though  it  is  an  abuse  of  judicial 
authority  to  allow  questions  to  a  witness  as  to  irrelevant  mat- 
ters, regardless  of  whether  there  are  any  circumstances  rea- 
sonably suggesting  them  or  they  reasonably  bear  on  his  cred- 
ibility, and  for  the  purpose  of  creating,  or  which  are  mani- 
festly calculated  to  create,  prejudice  in  the  minds  of  the  jury 
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nRalnst  tho  witness,  and,  if  he  be  a  party,  influence  them  to 
find  ngainst  hlin  becauBe  of  such  prejiidice. 

4.  For  the  purpose  of  explaining  the  cIrcuniBtances  that  soon  after 

a  homicide  for  robbery  the  suppoRod  guilty  party  was  much  im- 
proved flnnncially,  he  testified  that  a  few  months  before  the 
homicide  he  and  the  deceased  conducted  a  profitable  partner- 
ship Inisincsu;  and  to  rebut  that  the  court  permitted  a  memo- 
randum book  of  the  deceased  in  evidence,  saying  that  It  tended  to 
impeach  the  evidence  of  the  accused,  which  book  did  not  show, 
definitely,  that  it  was  other  than  a  personal  memorandum  book; 
there  was  no  evidence  that  the  accused  ever  saw  or  was  la 
any  way  connected  with  it;  and  It  did  not  refer,  intelligently, 
to  any  businms  tranHactions  between  the  accused  and  the  de- 
ceased.   Held,  prejudicial  error. 

5.  Evidence  of  threats  made  by  third  persons  against  the  deceased 

was  properly  rejected,  because,  it  offered  to  show  motive  for 
his  leaving  the  country,  it  was  irrelevant  in  the  absence  of  evi- 
dence that  he  had  knowledge  of  the  thrca's;  further,  there  v,'a8 
no  controversy  as  to  the  real  motive,  and  if  offered  to  show 
that  some  other  person  than  the  accused  was  the  guilty  party, 
the  evidence  was  irrelevant  and  hearsay. 
C.  A  refusal  to  instruct  the  jury  on  the  subject  of  the  certainty 
of  the  existence  of  the  facts  requisite  to  a  conviction,  held  not 
reversible  error,  since  the  general  charge  contained  full  in- 
structinns  on  the  subject. 

7.  The  giving  of  properly   worded,  specific   explanatory   instructions 

on  the  subject  of  reasonable  doubt  at  the  requost  of  the  attorneys 
for  the  accused,  ajiproved  and  advised;  but  a  refusal  to  do  so, 
when  the  general  charge  is  full  and  phiin  on  the  sul)ject  so  as 
to  be  understood,  reasonably,  by  persons  of  ordinary  'onipro- 
hension,   held  not  reversible   error. 

8.  The  giving  of  special  instructions  on  leading  legal  questions,  as 

reipiested,  or  eniliodlnient  of  them  in  the  general  charge,  espe- 
cially in  an  important  case  where  such  si)e<ial  instructions  arc 
more  specific  tlian  the  general  charge,  advised;  but  the  refusal 
to  do  so  \vhen  such  general  charge  is  sufficiently  plain  to  be 
understood  by  persona  of  ordinary  comprehension,  held  not 
error. 

9.  Instruct  Ions  so  worded  as  to   be  difficult  to  understand,   and  so 

worded  as  to  admit,  reasonably,  of  a  construction  that  would 
mislead  the  jury  on  a  material  point,  held  reversible  error. 
10.  A  general  order  to  strike  out  all  the  hearsay  evidence  admitted 
on  a  trial,  made  at  the  close  of  the  trial,  without  specifylni? 
the  particular  evidence  referred  to,  leaving  it  to  the  jury  to  de- 
termine what  is  and  what  is  not  hearsay  evidence,  held  error. 
(Syllabus  by  the  Judge.) 
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Error  to  Circuit  Court,  Sawyer  Ct)unty;  ITou.   Julm    K. 
ParLsli,  Ju(1f?o. 

Eiigc'uo  liui'l,  convicted  of  murder,  brings  error.     Ileversiid. 

J,  B,  Alexander  and  V.  W.  James,  for  the  ])laintHT  in  errnr. 
G.  E.  liuell,  First  Assistant  Attorney  General,  for  the  Stat(!. 

!^^.M^sIrAT,T„  .T.     Tho  ovidcncc  prodiicod  on  tbo  trial  estub- 
lislicd  or  tended  to  establish  tlio  following: 

Peter  F.  iVclson — an  uiunarried  man  of  about  24  years  of 
iijU'c,  who  liad  resided  for  a  considerable  length  of  time  prior 
to  the  l7th  day  of  September,  1S!)0,  with  the  plaintiff  in  error, 
I'Jiil/ene  liuel,  a  man  of  about  i]C>  years  of  age,  near  the  Indian 
reservation  in  a  thinly-settled  district  in  Saginaw  County  about 
nine  miles  from  the  village  of  ITayward — in  August,  |H{>({, 
was  charged  by  one  Wettenhall  with  being  guilty  of  having 
siislained  criminal  relations  with  the  latter's  dangljter,  and 
being  the  cause  of  her  8n])])osed  condition  of  pregnancy.  That 
resulted  in  Wettenhall  and  Xelson  meeting  a  day  or  two  there- 
after, by  a])|)<Mntment,  at  the  village  of  llayward,  Avhere  Wet- 
teidiall  insisted  on  Xelson  marrying  tho  daughter,  which  he 
declined  to  do.  Soon  thereafter,  on  tho  same  day,  on  hearing 
that  he  was  about  to  be  ])rosecuted  respecting  the  charge!  of 
causing  tho  pregnancy  of  the  Wettenhall  girl,  Xelson  flecl  from 
the  county  and  thereafter  remained  in  hiding  till  about  Ihe 
Ktth  day  of  Septeud)er  following,  when  he  met  JliieJ,  by  ap- 
])oiiitment,  at  a  railway  staticm  a  short  distance  from  J  lay  ward, 
from  which  jioint  the  two  traveled  together  to  llayward,  arriv- 
ing there  about  daylight  on  tht>  succeeding  day.  The  purpose 
of  tbo  trip  to  llayward  was  to  enable  Xelson  to  draw  some 
$-100  which  he  had  in  the  Sawyer  County  Pank  and  then  leave 
the  county  before  his  presence  at  llayward  could  becouu!  sudi- 
ciently  known  to  lead  to  his  arrest.  Pugh,  the  cashier  of  tho 
bank,  was  called  u])on  by  Xelscm  and  Buel  at  his  house  beforo 
daylight  on  the  day  named  and  informed  of  the  ])urp(»s()  of 
Xelson  as  stated,  and  that  he  intended  to  go  to  Chicago  by 
way  of  Ashland.  Pugh  acceded  to  the  request  to  immcid  lately 
get  the  money  for  Xelson  and  to  aid  in  keeping  his  presence  in 
llayward  secret,  and  theiVU]K)n  went  to  tho  bank  and  obtained 
such  money,  liuel  and  a  policeman  going  with  him,  and  Xelson 

remaining  at  the  house.    Pugh  returned  to  his  house  with  tho 
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money  and  paid  it  to  Nelson,  whcronpon  the  latter  and  Bud 
iiniiK'diately  departed,  g<»ing  in  tlie  direction  of  Biiel's  homo. 
The  last  that  was  seen  of  Xelsftn  alive,  he  was  in  the  company 
of  Buel  a  few  miles  from  the  latter's  home  on  the  day  in  ques- 
tion. 

On  the  day  of  the  occurrence  related.  Bud  was  observed  trav- 
eling; on  the  road  from  Hay  ward  towards  his  home  alone,  carry- 
injj;  a  satchel,  and  later  in  the  day  he  left  his  home  Avith  a  pail 
and  ji'un  under  the  ])retense  that  bo  was  going  to  carry  a  lunch 
to  Xelson;  and  still  later  the  same  day  he  returned  home  in  a 
nervous  condititm  and  re])orted  ihat  Xelson  complained  that  he 
had  been  chased  by  Indians.  After  the  (lisa])pearance  of  Xel- 
son as  related,  he  did  not  write  to  any  of  his  old  neighbors  or 
acquaintances  as  he  was  accustomed  to  do  when  away  from 
home.  Bud,  during  the  time  Xelson  lived  with  him,  was  a 
very  i)oor  man  and  a  very  poor  provider  for  his  family,  but 
after  the  former's  disappearance  there  was  a  significant  change 
in  that  regard,  and  there  were  other  things,  such  as  the  pur- 
chase of  a  tract  of  land  by  Bud  for  $200  and  various  articles 
of  personal  property,  indicating  that  he  was  possessed  of  a  con- 
siderable sum  of  money.  He  tctok  possession  of  all  the  personal 
effects  of  Xelson  and  treated  them  in  every  way  as  his  own. 

In  July  of  the  next  year  after  the  occurrences  detailed  in 
the  foregoing,  the  remains  of  a  human  being  were  found  lying 
on  the  back  in  a  bunch  of  thick  bushes  a  few  miles  from  where 
Xelson  was  last  seen  Avith  Bud  and  within  about  half  a  mile 
from  an  luioccupied  homestead  claim  of  Bud,  and  somewhat 
further  from  such  a  claim  Avhich  belonged  to  Xelson.  The  loca- 
tion of  the  discovery  Avas  in  an  out-<»f-the-Avay  place  some  four 
miles  from  any  inhabited  building  except  an  old  logging  camp 
about  a  mile  and  a  half  away,  Avhieli  Avas  occupied  by  a  Avatch- 
man.  It  Avas  near  an  old  Indian  trail  and  the  i?sual  route  from 
Bud's  place  of  residence  to  his  homestead  claim.  The  frag- 
ments of  the  skull  indicated  that  either  before  or  after  death  it 
was  broken  in  l)y  some  crushing  bloAV  or  bloAvs.  The  shoes  Avere 
on  the  feet  and  the  clothing  Avas  sufficiently  preserved  to  shoAV 
the  color.  Xo  m(>ney  or  thing  of  value  Avas  found  near  the 
renuiins  except  a  pocketknife,  Avhich  Avas  identified  as  one  of 
tAVo  knives  that  had  been  sold  by  a  merchant  in  IlayAvard,  one 
of  Avhich  Avas  sold  to  Xelson.  The  trousers  and  shoes  found 
on  the  remains  Avere  similar  to  those  worn  by  Xelson. 
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Evidence  was  produced  to  explain  or  discredit  much  of  the 
evidence  of  the  circumstantial  evidentiary  facts  menticmed, 
and  to  impair  the  probative  force  of  circumstances  established 
])()inting  to  the  guilt  of  Bud.  The  jury  foimd  him  guilty  of 
murder  in  the  first  degree  and  judgment  was  entered  accord- 
ingly- 

The  motion  to  acquit  the  plaintiff  in  error  and  the  motion 
to  set  aside  the  verdict  for  Avant  of  sufficient  evidence  to  war- 
rant a  conviction  were  properly  denied.  Upon  each  vital  ques- 
tion in  the  case  there  was  credible  evidence  tending  to  establish 
the  fact  involved,  contradicted  or  explained  in  many  instances, 
it  is  truj,  by  other  evidence,  but  it  was  for  the  jury  to  weigh 
all  the  evidence  and  determine  where  the  truth  lay.  Such  deter- 
niinati(m  is  conclusive,  unless  we  can  say  it  was  not  warranted 
in  any  reasonable  view  of  the  evidence,  and  we  clearly  cannot 
say  that.  True,  the  evidence  was  all  circumstantial,  but  that 
(loos  not  count  strongly  against  the  conviction,  since  a  convic- 
tion may  as  well  rest  on  circumstatial  evidence  as 
on  direct  evidence,  if  it  has  the  necessary  i)robative 
j)()wer  to  convince  the  mind  beyond  a  reasonable  doubt 
of  the  existence  of  each  of  the  elements  requisite  to  make 
out  the  chai'ge  and  exclude  to  a  moral  certainty  every  other 
reasonable  hypothesis.  _^  the  jury  believed  that  the  knife, 
shoes  and  clothing  found  on  the  remains  were  those  which 
formei'ly  belonged  to  N^elson,  such  facts,  in  connection  with  the 
undisputed  circumstance  that  he  disappeared  a  few  miles  from 
where  the  remains  were  found  and  that  their  location  was  near 
his  homestead  where  he  was  likely  to  have  g(mo  under  the  cir- 
cumstances, in  the  absence  of  any  satisfactory  evidence  that  he 
was  ever  seen  after  the  disappearance,  or  heard  of  or  from,  by 
anybody,  or  any  evidence  to  suggest  a  ])robability  of  the  remains 
being  other  than  his,  they  might  well  and  readily  have  said, 
as  they  did,  that  no  doubt  founded  in  reason  could  exist  but 
that  Xelson  was  dead  and  all  that  remained  of  his  body  was 
that  discovered  in  the  brush,  as  related.  Having  determined 
the  initial  question  as  indicated,  that  and  the  undisputed  fact 
that  when  ^N'elson  disappeared  he  had  a  large  sum  of  money 
and  probably  a  watch  upon  his  person,  that  none  of  such  prop- 
erty was  found  upon  the  remains,  anc  that  the  skull  was  broken, 
in  such  Avay  that  if  the  injury  were  inflicted  upon  the  person 
while  living  it  necessarily  caused  death,  certainly  warranted  the 
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jury  in  saying  that  tlicvc  was  no  reasonable  theory  of  the  cause 
of  (loath  other  than  that  some  human  agency  ])ro(luced  it,  -.vul 
that  the  crime  of  deliberate  murder  was  couimitted.  Having 
reached  that  point  the  circuuistances  pointing  to  Bud  as  tlm 
guilty  person  were  numerous.  The  fact  that  ho  was  the  only 
person  known  to  have  been  in  kelson's  coni]iany  at  about  tlu; 
time  of  the  homicide,  that  he  was  the  oidy  ])ers()n  who  knew 
Nelson  had  upon  his  person  a  large  sum  of  money,  and  the 
further  fact  that  his  financial  circumstances  materially  changed 
immediately  after  N"elson's  disappearance,  and  that  ho  ap])ni- 
priated  all  of  Xelson's  personal  projierty  to  his  oAvn  use  without 
any  satisfactory  ex])lanati(m  of  such  conduct;  that  he  pretended 
to  have  seen  Kelson,  and  acted  and  talked  strangely  in  regard 
to  him,  the  day  of  the  disa])pearance;  and  numy  other  thiug^i 
which  might  be  mentioned  which  apjx'ar  in  the  evidence — if 
not  deemed  by  the  jury  to  have  been  satisfactorily  explained  so 
as  to  leave  a  reasonable  (b»ubt  in  their  minds  as  to  the  existence 
of  any  such  incriminating  circumstances,  nuiy  well  have  moved 
them  to  conclude,  as  they  did,  that  such  circumstances  were 
consistent  Avith  the  theory  that  Jliicl  committed  the  homicide, 
and  inconsistent  with  any  other  reasonable  hy])otbesis. 

Tlu!  argument  on  this  branch  of  the  cas(>  in  behalf  of  plaint- 
iff in  error  by  his  counsel  only  brings  to  our  attention  the  fact 
thnt  as  to  many  of  the  circumstances  mentione(l,  the  evidence 
was  conflicting  and  was  circumstantial.  It  is  not  claimed  but 
that  there  was  evidence  bearing  ui)on  every  essential  question 
invohrd  in  the  charge,  and  every  one  of  the  evidentiary  fads 
mentioned.  That  being  the  case  it  was  for  the  jury  to  weigh 
the  evidence  and  this  court  cann<it  test  their  determination  by 
its  own  conclusion. 

It  appears  to  be  strongly  urged  that  the  verdict  was  not  war- 
ranted by  the  evidence  to  the  cor/nis  (Jrllrli,  because,  on  tlnit 
subject  there  must  ho  ])nsitive  evidence,  or  circ\nnstantial  evi- 
dence of  such  ])robative  jtower  as  to  convince  the  mind  Ixn-ond 
the  possibility  of  error.  To  sup])ort  that  contention.  Stale  r. 
Davidson,  '50  Vt.  '}T7,  was  cited  to  onr  attention,  where  it  is 
said  that  "the  cases  all  hold  that  where  the  corpus  (JcHcli  is 
attempted  to  be  shown  by  circumstatiid  evid(>nce,  it  must  l»c 
positively  established  so  as  to  exclude  all  nncei'tainty  or  doubt, 
from  the  minds  of  the  jury;  not  that  each  ])ai'ticnlar  circum- 
stance mn.«t  be  of  that  conclusive  character,  but  all  combined 
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iimst  produce  the  snnio  degree  of  certainty  as  positive  proof." 
Tliat  must  be  construed  to  mean  that  circumstantial  evidence 
is  competent  and  sufHcient  to  establish  every  element  of  the 
corpus  delicti  if  as  cimvincing  as  positive  or  direct  evidence. 
It  recognizes  the  sufficiency  of  circumstatial  evidence,  and  as 
to  each  element  of  the  subject  under  consideration.  Certaiidy 
the  learned  judge  did  not  intend  to  convey  the  meaning  that 
the  essential  fact  he  was  discussing  must  bo  established  bc^yond 
thepossibility  of  a  doubt.  His  conclmling  language  shows  that 
the  degree  of  certainty  which  leaves  no  reasonable  doubt  on 
the  question  is  all  that  is  required  as  to  every  element  in  a 
criminal  homicide.  Positive  evidence,  even,  cannot  go  further 
than  that  in  the  ])ractical  aifairs  of  life,  and  if  greater  cenainty 
than  that  were  required  in  a  criminal  prosecution,  in  order  to 
warrant  a  convicticm,  punishment  for  crime  would  be  well- 
nigh  if  not  quite  iinpossiblo,  and  the  safety  of  human  life  be 
without  adeijuate  legal  guardianship. 

There  are  nuuiy  authorities  that  might  be  cited  to  support 
the  doctrine  that  ])ositivc  evidence  is  required  to  establish  at 
Iciist  tli(^  element  of  death  by  crimiiud  means,  and  in  many  legal 
opinions  language  is  used  which  would  indicate  a  holding  that 
jiositive  evidence  must  go  further  and  establish  the  fact  of  iden- 
tity. In  Itiiluff  v.  reoplc,  18  'N.  Y.  170,  it  was  stated  as  the 
undisputed  law,  that  no  one  should  be  convicted  of  murder  u])on 
circnnistatial  evidence  unless  the  body  of  the  jiei'son  supposed  to 
linre  been  murdered  has  been  found,  or  there  be  other  clear,  irre- 
sistible proof  that  sueh  person  is  actually  dead.  Karon  Parke,  in 
J!e(/.  V.  Tau'cll,  a  case  not  easily  found  reported  in  the  books, 
but  referred  to  in  AVill's  Circumstantial  Evidence  (lid  ed.) 
ISO,  and  containe«l  in  full  in  Trials  for  ]\Iurder  by  Poisoning 
com])iled  by  Hrown  and  Stuart  (1S83),  used  substantially  the 
same  language,  and  the  conclusion  was  reached  that  as  to  the 
death  of  the  party  supposed  to  have  been  murdered,  positive 
evideuc(>  is  necessary.  Such  ap))ears  to  be  the  fair  reading  of 
th(>  early  l^ew  Yoi'k  cases,  but  that  is  denied,  or  if  not  denied 
overruled,  in  more  recent  decisicuis,  as  will  be  hereafter  indi- 
cated. In  People  v.  Bennett,  49  X.  Y.  l.']7,  the  same  rule  was 
ap])lied,  the  opinion  distinctly  stating  that  in  the  Ihdoff  Case 
the  basis  of  the  corpus  delicti,  that  the  ])ers(m  alleged  to  hart 
meen  murdered  was  not  found  dead,  was  wanting.  That  rule, 
it  was  supposed,  was  crytallized  into  statute  law  by  section  181 
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of  the  'New  York  Penal  Code  in  the  following  language :  "No 
person  can  bo  convicted  of  murder  or  manslaughter  unless  the 
death  of  the  person  alleged  to  have  been  Icilled  and  the  fact  of 
killing  by  the  defendant  as  alleged,  are  each  established  as 
independent  facts,  the  former  by  direct  proof  and  the  latter 
beyond  a  reasouable  doubt."  Eut  in  People  v.  Bechwlth,  108 
N.  Y.  C7,  15  N".  E.  53,  it  was  held  that  positive  evidence  of 
facts  bearing  directly  by  way  of  inference  on  the  ultimate  fact 
to  be  established,  satisfied  the  call  of  the  statute  for  direct  proof. 
There  the  facts  established  by  direct  evidence  were  quite  sim- 
ilar in  character  to  those  here.  The  person  supposed  to  have 
been  murdered  disappeared.  Near  where  he  was  last  seen 
fragments  of  a  human  body  were  found,  on  which  were  indica- 
tions pointing  to  the  probable  means  of  his  death,  and  the 
clothing  found  was  testified  to  as  that  worn  by  the  missing 
man.  These  circumstances  and  others,  all  established  by  direct 
evidence  and  all  pointing  to  the  existence  of  the  ultimate  fact 
sought  for,  it  was  said,  constituted  direct  proof  within  the  mean- 
ing of  the  statute  and  the  rule  requiring  positive  proof.  A 
distinction  was  drawn  ])ofwoen  proof  and  evidence,  the  one  being 
tlio  medium  of  proof  and  the  other  the  efi'cct  of  evidence.  The 
effect  of  that  decision  was  to  limit  the  requirement  of  positive 
evidence  mider  the  rule  of  the  earlier  decisions  to  evidence 
establishing  evidentiary  facts,  so  as  to  enable  every  eleuient  of 
the  corpus  delicti  to  be  established  by  ''circumstantial  evidence" 
as  the  term  is  commonly  understood — evidence  of  facts  which 
tend  to  prove  the  ult  unite  fact  in  issue.  Later,  the  same  sub- 
ject was  under  discussion  in  People  v.  Palmer,  10!)  I^.  Y.  110, 
IG  'N.  E.  529,  and  the  idea  was  rejected  that  either  the  statute 
of  N^ew  Yoi'k  or  previous  adjudications  of  the  court  required 
positive  proof  of  anything  but  the  death  of  a  human  l)eing  by 
criminal  means.  It  was  said  that  a  contrary  rule  would  ])ut  a 
pi'cmium  on  brutality  and  prevent  the  punishment  of  crimiual 
homicides,  for  the  perpetrator  would  have  the  strongest  motive 
possible  to  mutilate  or  destroy  the  body  of  his  victim  so  that 
direct  evidence  of  identity  would  be  impossible.  The  conclu- 
sion reached  was  that  the  rule  requiring  direct  evidence  oidy 
applies  to  the  fact  of  the  death  of  a  human  being  requiring 
investigation,  and  not  to  the  identity  of  the  subject  of  the  homi- 
cide, and  that  if  there  is  evidence  of  the  existence  of  a  dead 
human  body  having  a  fractured  skull  sufficient  to  produce  death, 
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nrcnmpanicd  by  civciimstances  excluding  all  reasonable  infei*- 
oiice  that  it  was  produced  by  accident  or  suicide,  the  rule  of 
requiring  positive  evidence  as  to  the  corpus  delicti  is  satisfied. 
It  was  further  said  that  such  rule  never  did  include  identity 
of  the  victim,  but  left  that  open  to  cither  dii'cet  or  circumstan- 
tial evidence.  This  closes  the  review  of  authorities  upon  which 
counsel  for  plaintiff  in  error  rely.  They  really  leave  but  the 
fact  of  death  to  be  proved  by  positive  evidence,  and  hold  that 
the  discovery  of  fragments  of  a  human  body  und(!r  circumstances 
pointing  beyond  a  reasonable  doul)t  to  criminal  means  as  the 
cause  of  death,  full"-  satisfies  the  requirement  for  positive 
proof;  and  that  direct  and  positive  evidence  of  evidentiary 
facts  from  which  the  main  fact  is  inferable  with  a  certainty 
that  excludes  to  a  moral  certainty  every  other  reasonable  hy- 
pothesis, is  positive  proof. 

This  court  has  spoken  in  no  uncertain  language  on  the  sub- 
ject under  consideration.  No  question  in  regard  to  it  is  open 
in  this  State.  A  reference  to  authorities  elsewhere  is  here 
made  because  of  the  importance  of  the  question  in  this  ease, 
and  to  demonstrate  the  universality  of  the  doctrine  here  ap- 
plied. In  Zoldoslce  v.  Slate,  82  Wis.  580,  52  K  W.  778,  the 
following  language  was  used:  "The  substance  of  the  offense 
may  be  proved  as  well  by  circumstantial  as  by  direct  evidence; 
and  further,  quoting  with  ajiproval  from  a  standard  text 
writer:  "K^o  universal  and  invariable  rule  can  be  laid  doAvn, 
and  every  case  must  de])en(l  ujiou  its  own  particular  circum- 
stances ;  and  as  in  all  other  cases  the  corpus  delicti  must  bo 
proved  1  ,^  the  best  evidence  which  is  ca]iable  of  being  adduced, 
and  such  an  amount  and  combination  of  relevant  facts,  whether 
direct  or  circumstantial,  as  will  establish  the  imputed  guilt  to 
a  moral  certainty,  and  to  the  exclusion  of  evei'y  other  reason- 
able hypothesis."  No  distinction  is  recognized  between  the 
different  elements  of  a  homicidal  offense,  as  to  the  degree  of 
certainty  necessary  to  estal)lish  it,  or  the  nature  or  the  kind  of 
proof  required.  Snch  is  the  view  expressed  by  the  text  writers 
generally.  JifcClain,  Cr.  Law,  §  .".•.»(!;  ITnderh.  Cr.  Ev.  §  312; 
3  Green'l.  Ev.  §  30;  Will,  Circ.  Ev.  351;  Bish.  Cr.  Proc.  1071. 
There  are  many  striking  illustrations  of  this  doctrine  in  the 
books.  In  Ex  parte  Kearny,  55  (^'al.  212,  the  body  of  the  mur- 
dered man  was  destroyed  by  fire  so  that  no  part  of  it  was 
ever  discovered  but  some  pieces  of  boue,  not  recognizable  as 
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human  honos.  Tn  SInIc  v.  Ah  Cinirij,  14  Nov.  70,  the  body 
was  destroyed  hy  fire  beyond  recr>i«niti()n.  So  in  dom.  v.  Wch- 
sfcr,  5  Gush.  295,  the  body  had  l)een  dissected  and  many  ])art.s 
of  it  completely  destroyed,  purtieulurly  the  head,  leaving?  no 
part  that  conld  be  positively  said  to  have  Ixhii  a  part  of  the 
body  of  the  supposed  murdered  man.  In  Stale  v.  Williams,  5L' 
N.  C.  440,  shortly  aft(>r  the  disapjiearanec  of  a  woman,  near  a 
point  where  she  was  likely  to  have  been,  some  bones  were  found 
in  the  ashes  of  a  burned  log  heap,  and  some  hair])ins  were; 
found  likewise,  similar  to  those  she  had  worn.  Numerous  other 
instanees  mip,ht  be  eitcd  where  the  body  of  the  murdered  person 
was  destroyed  by  fire  or  acids  or  in  some  other  way,  many  of 
which  instances  are  referred  to  in  Whart.  Ilom.  §  G-10. 

So  it  may  be  taken  as  the  settled  law  that  the  corpus  delicti 
in  criminal  homicide,  and  each  eleuient  of  it,  may  be  estab- 
lished by  circumstantial  evidence,  and  that  no  p;reater  deii'rec 
of  certainty  is  required  than  in  regard  to  the  fact  of  the  guilt 
of  the  person  charged.  Any  language  in  Slate  i'.  Daridsoii, 
supra,  indicating  ihat  the  former  element  must  be  established 
with  such  certainty  as  to  exclude  any  doubt  on  the  question,  is 
not  correct.  True,  the  initial  question  Avhcn  criminal  hoiui 
cidc  is  charged  is,  was  a  human  being  deprived  of  life  by  crim- 
inal means  ^  and  the  nexi,  questi(m,  was  he  the  ])ers()n  allegci! 
to  have  been  murdered?  And  such  questions,  ]iarticularly  the 
first,  because  of  their  supreme  iuiportance,  require,  ordinarily, 
stronger  evidence  than  the  quest idus  Avhich  follow.  Such  im- 
portance is  obvious  froui  the  well-known  fact  that  'jon\  ie-li;;i;-' 
and  executions  have  taken  ])lace,  and  thereafter  the  i)ei'sons 
fiup])i>sed  to  have  been  nmrdered  have  been  discovered  alive. 
The  more  iuijiortant  the  question  in  any  case,  the  greater  the 
])roof  required  to  establish  moral  certainty  in  tlie  mind,  but 
".\'hen  that  certainty  is  established,  Avhether  by  circumstantial 
>i'  direct  evidence,  the  fact  itself  must  be  said  to  be  established. 
Enough  has  been  said  to  show  that  there  was  ample  evidence 
in  this  case  to  go  to  the  jury  on  every  ehnneut  of  the  corpus 
delicti,  and  that  the  assignments  of  error  on  that  subject  cannot 
bo  sustained. 

1'he  State  was  permitted  to  show  against  objection  that  after 
Nelscin  (lisapjieared  it  Avas  discovered  that  the  charge  against 
hiui,  founded  on  the  theory  that  the  Wettenhall  girl  was  ])reg- 
nant,  was  without  foundation.     That  evidence  was  drawn  out 
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as  a  basis  for  a  claim  before  the  jury,  as  it  is  said,  that  Jiiicl 
know  before  Nelson  (lisa])])earo(l  that  the  latter  was  in  no 
(liiiijior  fi'om  the  Wettenhalls,  and  that  ho  purposely  omitted  to 
disclose  such  knowledfi;c  to  his  intended  vietim  in  order  that  ho 
nii^ht  have  the  benefit  of  Xolson's  re])iited  de])jirture  from  the 
county  to  avoid  a  criminal  prosecution,  to  account  for  such 
disappcariance  without  linf;er  oi  suspicion  beinjuj  turneil  upon 
him;  and  the  court  submitted  that  theory  to  th(>  jury  by  the 
cliarj!;e.  It  seems  that  no  ]>roof  was  offered  as  to  when  the  true; 
cdudition  of  the  Wettenhall  girl  was  discovered,  whether  after 
Xelson  disa])peared  ox*  before,  and  no  evidence  was  given  that  the 
charge  against  Ni.'lson  was  fraudulently  made,  or  that  lUirl  was 
a  party  to  a  scheme  to  put  Nelson  in  fear  of  the  Wetteidialls, 
or  the  fact,  if  it  were  a  fact,  that  Nelson  was  falsely  charged, 
was  known  to  Buel  at  any  time;  so  the  mere  circumstance  that 
it  was  discovered  some  time  subsecpient  to  the  disa])|)earauce 
of  Nelson,  that  the  claim  made  by  the  AVettenhalls  against  him 
was  false,  was  wholly  foreign  to  the  case  and  ought  not  to 
have  been  received,  though  we  see  no  reason  to  claim  that  the 
mere  si>lmission  of  the  evidence  could  possibly  have  worked 
])i'ejudicially  to  the  plaintiff  in  error.  If  he  was  in  any  way 
injured,  it  was  by  the  use  counsel  for  the  ])rosecution  mad(!  of 
the  evidence  in  addressing  the  jury,  and  the  reference  to  it  in 
the  instructions  given  by  the  court;  that  is  the  only  prejudice 
seriously  claimed.  The  ditHculty  of  treating  the  matter  is  that 
lli(!  renuxrks  of  counsel  were  not  jireserved  or  excepted  to, 
neither  were  the  instructions  of  the  court  referring  to  tlie  evi- 
dence cxce])ted  to.  We  nnist  hold  that  the  admission  of  the 
evidence  was  harmless  error,  and  that  if  error  was  committ(;d 
in  the  use  of  it,  eith(.'r  by  the  attorney  for  the  ])rosecuti(»n  in 
sununing  up  his  case  or  by  the  court  in  instructing  the  jury, 
or  both,  such  errors  have  not  been  preserved  for  consideration. 
The  court  against  objection  ])ermitted  the  Prosecuting  Attor- 
ney on  cross-examination  to  ask  the  accused  tli(>se  (pu'stious: 
"Did  you  have  any  trouble  with  any  nnm  there  in  that  house 
while  you  were  there  ^"  "Do  you  remember  of  nudging  an 
assault  upon  a  man  there  and  breaking  his  arm  '^"  "Did  you 
kill  a  num  at  Ord,  Nebraska?"  "Did  you  kill  two 
men  at  Ord,  Nebraska  ?"  "State  the  trouble  you  had  at 
Ord  that  caused  you  to  leave  there  T'  "Did  the  insurance  com- 
pany give  you  any  reason  for  not  giving  you  the  insurance 
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money  ?"  referring  to  the  insurance  on  a  house  belonging  to  the 
accused  which  was  burned.  "Did  you  ever  have  any  talk  with 
any  of  thein  that  the  reason  they  would  not  i)ay  it  was  that  you, 
burned  the  h(»use  yourself?"  ''What  was  the  insurance  on  the 
house?"  To  the  last  question  the  accused  answered  $200,  ami 
to  each  of  the  others  he  gave  a  negative  answer.  The  court 
frequently  cautioned  hiui  that  he  need  not  make  answer  to  any 
question  that  Avould  tend  to  incriminate  him. 

It  is  argued  in  support  of  the  conduct  of  the  trial  at  this 
point,  that  on  cross-examination,  the  previous  life  and  character 
of  the  witness,  especially  when  he  is  a  party,  may  be  inquired 
into  to  such  an  extent  as  in  the  sound  judgment  of  the  trial 
court  may  seem  projicr.  Such  is  undoubtedly  the  settled  rule 
and  it  is  resorted  to  generally  where  the  person  accused  of 
crime  offers  hijnself  as  a  witness  in  his  own  behalf.  There  is 
no  rule  by  which  the  exei'cise  of  that  discretionary  power  of 
the  court  can  be  guarded  with  exactness.  The  range  is  neces- 
sarily broad  in  order  to  fit  the  facts  of  particular  cases,  but 
there  is  a  limit  beyond  which  it  cannot  go.  That  limit  is  clearly 
reached  and  passed  when  questions  are  asked,  manifestly,  for 
the  mere  purpose  of  creating  prejudice  in  the  minds  of  the 
jurors,  or  the  examination  is  carried  on  to  such  an  extent  and 
in  such  a  manner  as  to  become  oppressive;  and  is  not  war- 
ranted by  anything  in  the  case.  Questions  as  to  previous  con- 
victions of  criminal  offenses,  or  serving  terms  in  prison  or  in 
jail  from  which  convictions  will  be  presumed,  are  uniforuily 
permitted  when  the  instances  are  not  too  remote,  upon  the 
theory  that  a  ]ierson  of  that  character  will  not  be  as  likely  to 
testify  truthfully  as  a  man  whose  life  has  not  been  thus  black- 
ened. Our  statute  (secti(m  4073,  Rev.  St.)  expressly  allows 
that  kind  of  cross-examination.  Questions  relating  to  mere 
criminal  charges,  or  acts  which  might  be  the  foundati<in  for 
criminal  prosecutions,  are  nsually  rejected.  Tliey  should  not 
be  permitted  nnless  there  ai'e  circumstances  in  the  case  suggest- 
ing that  justice  will  or  may  be  promoted  thereby.  It  wovdd  be 
a  clear  abuse  of  judicial  discrctitm  to  permit  such  questicms 
where  the  indications  are  plain  that  the  purpose  is  not  to  bring 
out  the  truth  in  regard  to  the  wituess'  life  and  character,  and  to 
thereby  discredit  his  testimony,  but  for  the  ])uri)ose  of  discred- 
i^jug  the  witness,  regardless  of  whether  there  is  any  warrant 
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for  the  questions  or  not,  and  if  ho  bo  a  party,  in  that  way  to 
inflnonce  the  minds  of  the  jurors  into  a  verdict  ajjainst  him. 

The  administration  of  justice  requires  that  trial  courts  shall 
not  have  their  discretionary  powers  circumscribed  by  any  very 
narrow  boundaries,  but  does  not  require  that  such  limit  shall 
be  placed  upon  them  as  will  prevent  any  mere  prejudice  to  bo 
built  up  in  the  course  of  a  trial,  especially  in  an  inqiortant  case 
like  this,  which  will  tend  to  influence  a  jury  to  determine  the 
facts  otherwise  than  from  the  legitimate  evidence  produced  in 
conrt.  It  seems  clear  that  snch  limit  was  passed  in  allowing? 
the  cross-examination  in  question,  to  the  extent  to  which  it  was 
carried.  It  is  one  thine;  to  honestly  ask  questions  on  cross- 
examination  for  the  purpose  of  discrediting;  a  witness,  and 
quite  another  to  ask  questions  of  a  witness  who  is  a  party,  es- 
pecially in  a  serious  criminal  case,  for  the  purpose  of  injuring; 
his  cause  in  the  eyes  of  the  jury,  and  leading;  them  to  believe 
he  was  likely,  because  of  his  bad  character,  to  have  committed 
the  offense  charjijed.  A  read  ins;  of  the  questions  under  consid- 
eration leads  to  the  irresistible  conclusion  that  no  idea  was 
entertained  by  the  cross-examiner  that  proof  wonld  be  elicited 
of  the  matters  implied  by  them.  We  say  "implied"  because 
the  asking  of  the  direct  questions  in  the  manner  in  which  they 
were  asked,  implied  to  some  decfree  that  the  examiner  was  pos- 
sessed of  information  upon  which  the  questions  were  based, 
and  although  the  answers  were  in  the  nciiative,  the  bad  effect 
of  the  insinuations  thrown  out  by  the  questi(ms  was  not  and 
conld  not  have  been  removed  entirely  from  the  minds  of  the 
jurors.  It  is  useless  to  refer  to  authorities  on  this  subject. 
Text  writers  and  adjudp;ed  cases  are  |2;enerally  in  accord  that, 
so  long  as  the  cross-examination  is  carried  on  with  reasonable 
fairness,  to  test  the  credibility  of  the  witness,  it  is  permissible, 
but  the  moment  questicms  are  asked  concerning  facts  touching 
the  witness'  character,  which  are  irrelevant  to  the  facts  in  issue 
for  any  other  purpose  than  to  affect  his  cre(lil)ility  or  which 
manifestly  do  not  bear  on  the  subject  of  credibility,  the  right 
of  cross-examination  is  abused,  and  on  objectioii  should  be 
restrained  within  the  legitimate  limits.  Whart.  Ev.  §  -173, 
§  477,  and  notes. 

The  general  rule  that  the  previous  life  and  character  of  a 
witness  can  be  inquired  into,  must  be  preserved,  and  the  broad 
discretionary  power  of  trial  courts  in  administering  such  rule 
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fully  rocojTuizcd.  The  trouble  hero  is  that  the  eross-cxaniiua- 
tioii  was  allowed  to  l)e  carricMl  on  nuinif'cstly  without  any  rcasKii 
except  to  create  prejudice  aijaiiist  tho  accused  in  the  minds  of 
the  jurors.  It  was  well  calculated  to  have  that  etlect  and  to 
hear  materially  on  the  ultimate  result,  esjtecially  since  the  whole 
case  rested  on  circumstantial  evidence.  It  is  clearly  reversible 
error  that  cannot  he  overloctked  without  lowering  the  standard 
of  justice  which  it  is  the  duty  of  the  court  to  rigorously  main- 
tain. 

The  accused  endeavorecl  to  acconnt  in  part  for  the  chang(>  in 
his  tinancial  c(in(liti<in,  which  the  evidence  tend(>d  to  show  mnni- 
fesled  itself  soon  after  the  disajjpearance  of  Xelson,  by  proving 
that  he  nuidc  a  horse-doctoring  tri])  with  Xelsnn  in  the  s])ring 
of  ]S!)(')  and  realized  therefrom  about  $-'00.  To  tlirow  discredit 
on  the  testimony  of  the  accused  in  that  regard,  the  i)rosecu(i()n 
otFered  in  evidence  a  memorandum  book  containing  some  writ- 
ing on  a  few  ]iages,  which  was  testified  to  as  being  in  the  hand- 
writing of  Xelson.  That  evidence  Avas  receivcul  against 
objection,  lh((  court  remarking  in  substance,  that  it  tended  to 
cniiti-adict  lh(!  testimony  of  the  accusecl.  On  one  ]>age,  under 
date  of  April  30,  I  SIX!,  are  several  entries  (»f  debit  and  cre(lit 
items,  relating  to  traveling  expense,  but  with  nothing  to  show 
any  connection  of  Jhicl  therewith,  or  any  one  oIIkh*  than  the 
])erson  who  nnide  the  memoranda.  On  one  ]»age,  nnder  date  of 
October  "J  tth,  the  year  not  being  stated,  and  the  words  ''K.  M. 
Ibiel,  cash  received''  being  written  at  the  top  of  th(>  ]>age,  are 
several  entries  aggregating  $25.7.").  On  one  jiage,  mider  dale 
of  ^lay,  JS'.Xi,  there;  is  one  entry  of  a  debit  and  a  credit  item, 
no  name  ap])earing  or  indication  (tf  what  the  entries  refer  to. 
On  one  jiage,  nnder  date  of  April  .'50,  JS!)(!,  are  several  entries 
referring,  a])])arently,  to  the  cost  of  a  s])an  of  horses,  set  of 
harness,  wagon  and  some  small  articles.  On  anctther  ])age, 
un.ler  date  of  April  30,  1S9(»,  entitled  "Medicine  Hill,"  are 
several  entries  of  debit  and  credit,  with  a  balance  brought  down. 
All  entries  but  two,  other  than  those;  made  in  October  of  an 
nnknown  year,  were  made  at  one  time,  and  there  is  nothing 
to  indicate  that  Jtiiel  had  any  connection  with  them  or  with  the; 
book,  and  there  is  no  evidence  that  he  ever  saw  or  knew  of  it,  or 
to  show,  exce]it  by  mere  surmise,  that  the  entries  had  any  relation 
to  any  business  transaction  between  Nelson  and  Ihicl,  exce])t 
those  which  refer  to  a  date  long  before  the  horse-doctoring  trip. 
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rpon  Avlint  prlnoiplo  ilio  book  wiih  ntlmithMl  in  ovidcuco  nn 
tcmlinji'  to  iinpcacli  the  evidence!  of  lliicl,  is  not  (liseovci'iiMc. 
It  bad  no  sueh  efFeet,  lefiitimately.  It  reeeived  that  elVeet 
merely  by  the  8iigf;'estion  (»f  tbe  court  that  it  tended  that  way. 
Tbo  book  was,  at  most  only  a  ]trivat(3  nieniorandniu  book  of 
Xelson's  containinfjj  nnintellif>il)le  enlrieH  so  far  as  relate  to  any 
circnnistanco  bearinj;  on  this  case.  Tlui  receipt  of  It  by  tlie 
court  as  iuiiH'acbinfi;  evidence  on  one  of  the  nuiterial  tliouj-h 
])ossibly  not  necessarily  evidentiary  circumstances  in  the  case, 
that  is,  the  financial  circumstances  of  ilu;  accused  alter  the  dis- 
ajtpearanco  of  Xels(m,  was  bif!,hly  ])rejudicial. 

The  court  refused  to  allow  ]»roof  of  declarations  of  third  per- 
sons containing;  threats  against  X(dson.  ]f  that  evidence  was 
offered  for  the  ])urpose  of  showiiii>'  motive  for  Xelson's  leavinjj; 
the  county,  it  was  imnuiterial,  in  the  absence  of  anything;  to 
show  that  tlio  threats  were  communicated  to  N'elson.  Ajiain, 
the  motive  that  moved  Nelson  to  go  away  was  fully  establisliod 
to  be  fear  of  the  Wettenhall  prosecution,  and  there  was  no  dis- 
jmtc  on  that  question.  If  the  evidence  was  offenMl  for  the  ])ur- 
])ose  of  creating  an  inference  that  some  one  other  than  Jtucl 
was  guilty  of  the  homicide,  the  evidence  was  clearly  inadmis- 
sible. Whart.  Ev.  §  2;;.".,  and  note;  dones,  Ev.  ;5()(');  Shilc  v. 
llaijMs,  71  X.  C.  7J);  ^hile  v.  ^y caver,  57  Iowa,  7;)(),  11  N.  W. 
(i7">.     It  was  pro))erly  rejected  on  any  theory. 

Evidence  was  rejected  regarding  statements  nuide  by  Unci 
to  third  ])ersons  before  the  c(»nimissi(»n  of  tbe  ofl'ense,  as  to  his 
intention  to  buy  a  farm.  The  evidence  was  directed  to  a  time 
so  near  the  liomicide  that  it  was  ])ro])erIy  rejecteil  as  self- 
serving  <leclarations.  It  was  also  ])ro]>('rly  rejected  upon  the 
ground  of  being  ])nre  hearsay.  Mch'iiiiKin  i\  Mcstoii,  104  ^lich. 
M'2,  G2  X.  W.  1014.  Again,  ])roof  of  a  metre  ])ur])ose  to  buy  a 
farm  some  time  after  the  homicide,  wemld  havct  had  such  a 
very  remote  bearing,  if  any  on  the  evidentiary  circumstance  of 
tlu!  sudden  change  in  the  linancial  circumstances  (d"  the  accused, 
that  it  was  ])roi)erly  rejected  on  that  ground.  It  may  be  fntely 
admitted  that  proof  of  declarations  to  establish  tbe  fact  of 
intent  is  admissible  in  a  pro))er  ca.;o.  Insurance  Co.  v.  Jlill- 
inon,  145  IT.  8.  285,  12  Suj).  Ct.  1)0!);  Insurance  Co.  v.  Mosely, 
S  Wall.  397.  J>ut  the  offer  in  <piestion  does  not  come  within 
the  rule  in  that  regard  or  (d"  any  of  the  excei)tions  to  the  general 
rule  against  hearsay  evidence. 
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Tlio  oniirt  was  specially  rcquostcd  to  instruct  tho  jury  tlint 
before  lindiiif;  the  (Ict'ciidaiit  f'liilty  of  any  crime,  they  slutiiid 
require  r(|nally  ns  strong  and  conclusive  (evidence  of  his  guilt 
na  would  he  nHjuired  hy  them  ns  careful  and  ])rudent  men  to 
enter  upon  the  fjreatest  and  most  inip(jrlant  acts  of  their  lives. 
The  recpiest  eiiiltndied,  suhstantiully,  a  correct  rule  of  law, 
which  the  accused  was  entitled  to  have  given  to  the  jury,  aiiil 
unless  ;iie  general  charge  sulllciently  covered  it,  tho  refusal  to 
grant  tlu!  request  was  reversihie  error. 

Ther(f  are  cases  in  the  1)<»o1<h  of  revcsrsals  because  of  erroneous 
instructions  given  on  the  line  umler  consideration.  AndcrsDii 
V.  Stole,  41  Wis.  4.'5();  Einrri/  v.  Slafc,  02  Wis.  14G,  G5  N.  W. 
848.  J>ut  so  far  ns  we  know,  the  faiiiire  to  instruct  at  all  in 
that  regard,  when;  the  jury  wen*  f'dly  instructed  otherwise  on 
the  subject  of  reasoiuible  doubt,  has  never  been  held  reversible 
crntr  or  seriously  criticised. 

Th(!  use  of  such  expressions  as,  "the  jury  before  convicting 
an  accused  ])erson  shoidd  bo  convinced  of  his  guilt  with  that 
degree  of  cerlninly  requisite  to  lead  men  to  act  in  the  most 
imp(»rlant  affairs  of  life,"  or  "in  considering  the  evidence  and 
coming  to  n  conclusion,  tho  jury  should  exercise  all  the  care, 
caution  and  judgment  that  men  exercise  in  the  most  important 
affairs  of  life,"  or  the  jury  "should  be  conduced  only  by  tho 
same  proof  as  that  which  would  convince  men  and  upon  which 
they  would  jvct  in  the  management  of  the  gravest  and  most  im- 
portant matters,  and  in  arranging  the  most  serious  affairs  and 
concerns  of  life,"  or  the  jury  "shoidd  not  convict  unless  from 
the  whole  evidence  in  the  case  they  have  an  abiding  conviction 
to  a  moral  certainty  that  the  accused  is  guilty,"  are  each  and  all 
mere  explanatory  expressions  to  convey  tf)  the  minds  of  jurors 
tho  exact  meaning  of  the  term  "beyond  a  reasonable  doubt" 
and  the  degree  <d'  certainty  which  such  term  calls  for.  They 
are  generally  given  as  the  equivalent  of  the  general  expression 
that,  "in  order  to  convict,  the  jury  should  be  convince(l  of  the 
guilt  of  the  accused  beyond  a  reasonable  doubt."  The  latter 
ex])ression  contains  all  tlun'o  is  of  the  rule,  and  it  was  given  to 
tho  jury  in  this  case  with  commendable  fullness.  This  may 
be  said  without  expressing  an  a]>proval  of  the  charge  on  tho 
subject  as  a  model  for  clearness.  The  general  instructions 
on  such  subject,  found  in  the  difl'erent  portions  of  the  charge, 
are  as  follows:    "A  jury  is  never  authorized  to  convict  a  man 
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of  ci'hiio  until  llio  prcsiiiiiplinn  of  iimncciK'o  la  ovoivnnic  l»y 
crcdiblo  cvidciict!."  "V(tn  will  not  (•(uivict  tlio  <l('r('ii(l)int 
uiiloss  yon  nro  sntisficd  from  tho  wlmlo  cviiJciuMf  llml  lint 
(k'fciuliint,  EiKjcne  Unci,  wilfully,  fc.'loiiioiisly  ami  wilh  iiiiilicc! 
n forethought,  or  with  prciiu'diiiitccl  dcsifjn  to  cilVct  IIk;  death 
of  Peter  F.  Nflson,  killed  and  mui'dered  hiin  at  tho  liiiu!  and 
place  alleged  in  tho  information.  //  each,  and  all  of  i/oa  arc 
silisficd  that  each  and  crcri/  vmlcvlal  tliuu/  set  out  in  the 
information  is  tnu^  and  has  heen  ]>roved  l>y  tho  evideneo  l»e- 
yoiid  cA'ery  reasonahlo  douht,  you  will  convict,  if  you  are  not  ho 
satisfi(>d  you  will  ac<piit."  ''The  defendant's  guilt  Jiiust  Ix!  «'s- 
lahlished  hy  tho  evidence  to  tho  exclusion  of  every  other  rea- 
sonahle  hypothesis."  "If  a  reasonahlo  doubt  exists  in  your 
minds  of  defendant's  ji'uilt,  of  any  material  allejuation  set  (»ut 
in  the  infornuition,  your  verdict  will  ho  not  fiiiilly.  A  rea- 
sonahlo douht,  or  doid)t  to  lie  of  avail  to  this  defendant,  is  a 
doid)t  founded  ujk.ii  reason."  ''The  State  is  uot  hound  to 
pi'ove,  in  a  criminal  case,  a  defendiuit's  guilt  hoyond  all  pos- 
siiiiiilii'S,  Ixyond  all  conj(>ctures ;  for  jiossihilities,  conjectures, 
(l(iul)ts,  will  arise  in  most  any,  if  not  all,  criminal  cases.''  In 
\  iew  of  such  full  insi ructions,  the  (piesfion  is,  was  il  eri'or 
for  the  court  to  refuse  to  give  tho  exjdanatory  instruction  re- 
(]Ucs1ed  'i 

To  say  that  a  failure  to  explain  tho  meaning  fif  the  jthraso 
"iievond  a  reasonahle  douht"  is  reversihlo  error,  is  a  doctriiuf 
iliiil  has  hut  very  1ittl(>  Rup])ort  in  the  hooka.  ^luch  discus- 
sion is  found  in  the  adjmlged  cases  as  to  whether  any  attempt 
lo  explain  it  does  uot  tend  to  confuse  rather  than  to  enlighten 
llie  jury.  It  is  said  that  scholastic  attempts  to  explain  the 
meaning  of  such  words,  which  are  more  easily  understood 
iIkiu  ex])laiued,  are  liable  to  lead  such  men  as  commonly  nudus 
u])  our  juries  to  think  that  tho  ordinary  processes  of  reason- 
ing, by  which  they  are  accustomed  to  come  to  conclusions  in 
tile  ordinary  affairs  of  lifo,  are  not  suitable  to  tlui  jury  room 
in  a  criminal  case,  hut  that  some  other  ju'ocess  of  reasoning 
is  to  be  adopted  which  they  are  to  gather  from  tho  language 
of  the  trial  judge,  and  that  they  are  thereby  really  weakeiuul 
in  their  ability  to  come  to  a  just  conclusion;  that  it  would  ho 
better  to  leave  them  to  exercise  their  own  intelligence!  in 
regard  to  language  so  plain  that  it  is  not  easy  to  make  it  ])lainer 
by  explanation.     Mr.  Justice  Xownuin  said,  in  Iluffinan  v. 
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Sidle,  97  Wis.  570,  73  N".  W.  52:  "It  needs  be  a  sldllful  de- 
finer  who  will  make  the  meaiiinji;  of  the  term  ('bey(»U(l  a  rca- 
sonalde  doubt')  more  clear  by  the  multiplication  of  words," 
while  the  writer  expressed  the  view  in  Emery  v.  Slale,  101 
Wis.  027,  78  N.  W.  145,  that  the  duo  administration  of  justice 
in  many  cases  requires  a  careful  exjdanation  of  the  term  to 
be  g'wvn  to  the  jury,  and  that  without  it  justice  is  liable  at 
times,  through  ignorance,  to  be  defeated,  and  the  elticacy  of 
the  law  to  i)rotect  society,  and  its  administration  by  courts, 
discredited.  In  Slate  v.  Salter,  38  II inn.  438,  38  K  W.  3:..-;, 
]\ritchell,  J.,  expressed  the  oj)inion  that  'Snost  attempts  at  ex- 
plaining the  meaning  of  a  'reasonable  doubt'  arc  made  by  tin; 
use  of  exjiressions  that  themscdves  need  explanation  more  tliiui 
the  term  sought  to  l)e  explained  by  them,  and  that  the  better 
way  is  to  omit  such  attempts,  but  that  if  such  attempts  be 
indulged  in  it  Avould  be  better  to  adopt  those  definitions  that 
have  received  general  a])proval  by  courts."  In  People  v. 
SliihniroU,  02  lilieh.  329,  28  X.  W.  883,  Champlin,  J.,  speak- 
ing for  all  the  meud)ers  of  the  court,  said :  "We  do  not  think 
that  the  ])hrase  *reas(mal)lc  doid)t'  is  of  such  unknown  or  un- 
connnon  signification  that  an  exposition  by  the  trial  judge  is 
called  for.  Language  that  is  within  the  comprehension  of  ]ier- 
sons  of  ordinary  intelligence  can  s(;ldom  be  made  jilainer  by 
further  defining  or  refining.  All  persons  who  possess  the 
(pndifications  for  jurors  know  that  a  doubt  of  the  guilt  of  the; 
■■•'•used,  honestly  entertained,  is  a  reasonable  doubt."  In 
.Judge  Thompson's  work  on  Trials  (volume  2,  §  2409), 
it  is  said  that  "all  tlu;  detinitions  ar((  little  mitre  than  metaphys- 
ical parajdn'ases  of  an  expression  invented  by  the  common- 
law  judges  for  the  very  reason  that  it  was  ca])al)lo  of  being 
understood  and  ap])lie(]  by  men  in  tlie  jury  box."  ]\ranv  more 
instances  might  be  given  where  ju<lges  of  appellate  courts  and 
text  Avriters  have  discourag(Ml  all  atteiiijtts  at  explanation  of 
what  is  a  reasonable  doubt,  from  the  standpoint  of  a  juror. 
Nevertheless  the  fact  remains  that  trial  judges,  at  least  in 
important  criminal  trials,  generally  take  great  pains  to  ex- 
plain the  term  so  that  the  commonest  understanding  can  grasp 
its  meaning.     The  itraelice  in  that  rciiard  lias  yrown  up  from 
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here  that  it  is  ]n'o])er  in  all  cases  to  make  a  careful  explana- 
tion of  the  term,  and  that  where  the  prosecution  relies  wholly 
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on  circumstantial  cvitlciice  it  is  the  better  practice  to  do  so, 
taking  the  utmost  care,  however,  to  use  only  expressions  ihat 
have  been  approved,  particularly  by  this  court,  Xo  bcttrr 
illustration  that  the  term  is  not  easily  understood,  as  sug- 
ccstod  in  some  of  the  cases  referred  to,  or  of  the  care  that 
.should  be  exercised  in  cx[)hiining  it,  need  be  given  than  the 
failure  of  Mv.  Justice  Chaiii|»lin  to  correctly  explain  the  term 
after  declaring  that  no  exi)Ianation  was  neede<l.  He  stated 
that  all  i)ersons  qualiiied  for  jurors  knoAV  that  an  honest  doubt 
is  a  reasonable  doubt.  In  the  first  place  it  is  by  no  means 
certain  that  all  jurors  will  be  intellectually  qualiiied  for  their 
duties  without  instruction;  and  again,  clearly,  every  honest 
doubt  is  by  no  means  a  reasonable  doubt.  A  doubt,  however 
liduest,  may  be,  and  often  is,  very  unreasonable.  From  the 
standpoint  of  a  juror,  in  considering  a  case  on  the  evidence, 
a  doubt  however  honest  is  not  reasonable  unless  based  on  rea- 
son and  common  sense  as  applied  to  such  evidence.  It  is  con- 
sidered that,  in  this  case,  the  better  practice  would  have  been 
tu  luive  given  to  the  jury  the  ex])lanatory  instruction  as  re- 
quested, but  inasmuch  as  the  subject  was  covered  by  clear  lan- 
guiige  in  the  general  charge,  the  refusal  was  not  reversible 
error.  Slrile  v.  MarUn,  Oo' Wis.  21G;  Alien  v.  U.  8..  1G4  II. 
S.  4!)2,  17  Sup.  Ct.  154;  Harris  v.  U.  S.,  8  vVpp.  D.  C.  20; 
,^lcrciis  V.  Com.  (Xy.)  45  S.  W.  7G ;  Taijlor  v.  State  (Tex. 
t'r.  Ai)p.)  42  S.  W.  2S5;  Johnson  v.  Stale  (Tex.  Cr.  Api).) 
45  S.  W.  001;  Slate  v.  Ilamlllon,  57  Iowa,  500,  11  X.  W. 
5;  Slate  v.  Rulhvcn,  58  Iowa,  121,  12  X.  W.  2o5;  Comstoch 
V.  Slate,  14  Xeb.  205,  15  X.  AV.  355;  State  v.  Ilajjdcn,  45 
luwa,  11;  State  v.  Glass,  5  Or.  73. 

The  following  instructions  were  requested  and  refused: 
"(1)  If  you  have  a  reasonable  doubt  as  to  these  being 
the  remains  of  Peter  F.  Xelson,  or  if  you  have  a  reasonable 
doubt  as  to  whether  the  deceased  came  to  his  death  at  the 
hand  of  the  defon-'uit,  then,  and  in  each  case,  it  is  your  duty 
to  acquit. 

"(2)  The  fact  that  the  crime  has  been- committed  and  the 
fact  that  this  defendant  committed  that  crime,  must  be  proved 
indejiendently  of  each  other  and  beyond  a  reasonable  doubt; 
and  circumstances  not  tending  to  jn-ovc  the  commission  of  the 
crime,  but  tending  to  ])rovc  the  guilt  of  the  defendant,  i)ro- 

vided  the  crime   has   been  committed,   cannot   be  considered 
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by  the  jury  in  considorins  Avhcflicr  or  not  tbo  deceased  camo 
to  his  death  through  criiniiial  moans. 

"(3)  If  the  jurors  believe  that  the  evidence  upon  any  es- 
sential point  in  the  case  admits  of  the  slightest  doiibt  con- 
sistent with  reason,  the  defendant  is  entitled  to  the  benefit  of 
the  doubt  and  should  be  accpiitted." 

Also,  in  substance:  The  law  presumes  the  accused  to  bo 
innocent  until  his  guilt  is  established  by  the  evidence  beyond 
a  reasonable  doubt,  to  the  satisfaction  of  each  and  every  one 
of  the  jurors.  The  presumption  of  innocence  should  be  acted 
upon  by  you  throughout  the  whole  trial  unless  so  overcome 
by  evidence  as  to  show  the  guilt  of  the  defendant  beyond  a 
reasonable  doubt.  You  cannot  legally  convict  upon  the  pre- 
ponderance of  evidence  or  upon  suspicion,  however  strong,  or 
by  any  matter  outside  of  the  evidence  produced  in  court. 

It  is  sufficient  to  say  as  to  each  of  the  requests  mentioned 
that  it  was  covered  by  the  general  charge.  In  order  to  have 
carried  home  to  the  minds  of  the  jurors  with  greater  dis- 
tinctness the  full  sense  of  the  general  expressions  used  regard- 
ing the  term  "reasonable  doubt,"  and  the  "presumption  of 
innocence,"  considering  the  gravity  of  the  case  and  the  nature 
of  the  evidence  upon  which  it  rested,  it  would  have  been  a 
bettor  administration  of  justice  to  have  given  some,  at  least, 
of  the  instructions  requested,  particularly  1  and  2.  It  is 
always  best  in  the  trial  of  so  serious  a  case  as  this,  where  all 
there  is  of  value  in  life  is  at  stake  on  the  one  hand,  and  tho 
most  important  interests  of  the  people  as  a  whole  are  at  stake 
on  the  other,  when  an  instruction  is  requested  covering  a 
vital  question  in  the  case,  which  in  the  judgment  of  the  at- 
torneys I'eprosenting  the  accused  person  will  more  fully  convey 
to  the  minds  of  the  jurors  a  correct  rule  of  law  in  regard  to 
such  question,  and  which  is  clearly  more  s]iecific,  than  that 
of  the  general  charge,  to  either  end)ody  it  in  such  charge  or 
to  give  it  separa  ely;  but  a  failure  to  do  so,  when  such  charge 
is  full  upon  such  question,  in  language  reasonably  clear  to  men 
of  ordinai'y  comprehension,  cannot  be  considered  reversible  er- 
ror. Here  the  jury  were  told  that  the  accused  was  not  called 
upon  to  prove  his  innocence,  but  that  the  State  was  requii-ed 
to  prove  his  guilt  beyond  a  reasonable  doubt,  and  that  each 
and  all  of  the  jurors,  before  rendering  a  verdict  of  guilty  were 
required  to  come  to  a  conclusion  from  the  evidence  produced 
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in  court  in  accordance  therewith  boynnd  a  rcasonahle  doubt, 
aiul  as  to  each  and  every  material   thing  set  out  in  the   in- 
formation, and  that  guilt  was  established  by  such  evidence  to 
the  exclusion  of  every  other  reasonable  hypothesis,   and  that 
they  were  required  to  be  unanimous  in  their  final  conclusion 
in  that  regard  when  rendering  a  verdict  of  guilty,   and  not 
to  so  conclude  until  the  presumption  of  innocence  in  favor 
of  the  accused  was  overcome  to  their  satisfaction  by  credible 
evidence,  with  the  degree  and  certainty  menticmed.     Such  in- 
structions must  have  conveyed,  reasonably,  to  the  minds  of  the 
jurors  all  that  was  sought  by  the  requests  rejected.     It  would 
have  been  well  to  have  told  the  jury  that  the  charge  contained 
in  the  information  included,  first,  the  death  of  a  human  be- 
ing, second,  that  the  death  was  produced  by  criminal  means, 
third,  that  the  person  supposed  to  have  been  murdered  was 
Peter  F.  Xelson,  fourth,  that  the  accused  was  the  guilty  party, 
and  that  each  fact  was  required  to  be  established  inde])eudent 
of  any  other  fact,  and  that  each  and  all  of  them,  and  every 
evidentiary  fact  necessary  to  the  existence  of  either  of  them, 
should  be  established  beyond  a  reasonable  doubt  and  so  as  to 
exclude  to  a  moral  certainty,  or  beyond  a   reasonable  doubt, 
every  reasonable  hy))othesis  inconsist(>nt  therewith  (KolJocJc  v. 
SInie,  88  Wis.  GG.'i,  GO  X.  W.  817)  in  order  to  justify  a  con- 
viction; and  that  it  was  the  duty  of  the  jurors  to  base  their 
conclusion  as  to  each  of  such  facts  on  the  evidence  and   the 
evidence  alone  produced  on  the  trial  tending  to  establish  it. 
It  is  by  no  means  clear  but  that  instructions  along  that  lino 
would  have  been  more  clearly  understood  by  the  jury  than  the 
general  stateuient  that  it  was  essential  to  a  conviction  that  the 
State  should  establish  by  the  evidence  each  and  every  nuiterial 
thing  set  out  in  the  information  beyond   a  reasi>nable  doubt 
and  so  as  to  exclude  every  reasonable  liyi)othesis  inconsistent 
with  guilt.     But  it  is  not  ])ossil)le  for  the  jury  to  have  acted  in 
tb.is  case  upon  any  other  theory  than  that  tlu^y  were  required 
to  find,  in  order  to  convict,  that  the  remains  found  were  those 
of  a  human  being,  that  he  cauie  to  his  death  by  a  crimimil 
means,  that  such  human  being  was  Peter  F.  Xelson,  and  that 
plaintiff  in  error  was  the  guilty  ])arty,  and  that  those  facts 
were  all  "matters  contained  in  the  information." 

The  court  instructed  the  jury  as  follows:     "The  State  has 
offered  in  evidence   certain   alleged    facts   and   circumstances 
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icruliiicj  to  conlrjidict  or  explain  llio  ovidciico  of  dofi'iidaiil,  :is 
follows:  I'liiit  llio  dofciidiint  has  not,  ju-ovcn  that  iho  isIkks 
and  ]>anta]ooiis  said  1o  have  been  found  with  llio  remains  \\\'\v. 
not  the  i)ro|H'rly  of  said  Nelson;  <hat  the  dcftMidant's  tesll- 
niony  as  to  several  material  mailers,"  menlioninjj;  iheni,  '*]i;h 
not  heen  corroborated."  We  must  admit  that  we  are  nnal)lo 
to  discover  what  was  in  the  judicial  mind  in  ftivinc;  such  in- 
structions, and  no  help  in  that  ii(>ld  lias  heen  furnished  hy  the 
learned  Attorney  General.  We  have  read  the  language  of  llio 
trial  judge,  and  re-read  it,  and  the  more  study  put  upon  it  the 
mi>re  ohscure  the  meaning  of  the  language  has  become.  "'i'h(> 
State  has  offered  in  evidence  certain  alleged  facts  and  circum- 
stances tending  to  explain  or  contradict  the  evidence  of  \ho 
defendant;  that  the  defi'ndant  lias  n<it  ]M'oven  that  the  shoes 
and  ])aiitaloons  said  to  liav(>  been  found  with  tli(>  said  remains 
were  not  the  property  of  the  said  Xelson."  We  will  not  al- 
teni])t  to  explain  or  discover  what  idea  such  languages  was 
intended  to  convey,  or  that  of  the  otlier  languages  to  which  we 
have  referred  in  the  same  connection.  The  expressions  seem 
to  be  misleading  and  inaccurate^  througlK.ut.  'V\w  only  way 
they  could  be  ])ass(>d  over  as  not  prejudicial,  would  be  to  hold 
that  the  meaning,  whatever  was  intended,  is  so  obscun-d  that 
neither  it  nor  any  other  is  likely  to  have  been  conveyed  to 
the  minds  of  the  jurors,  and  to  su|))iort  that  view  there  is 
much  reason.  Hut  it  is  more  likely  that  the  jury  may  liav(> 
roborated.  In  that  view  the  instructions  were  erroneous  and 
of  some  positive  evidence  of  identitication  of  the  shoes  and 
pantaloons,  was  cast  n])on  the  defendant  and  that  he  was  re- 
(piired  to  ])rove  that  they  were  not  the  jiroperly  of  Xelson; 
and  that  the  testimony  of  the  accused  on  the  various  other 
matters  mentioned  was  not  to  be  taken  as  tru(>  unless  cor- 
roborated. In  that  view  the  instructions  were  erronecuis  and 
prejudicial  in  a  high  degree.  Obviously,  tlie  burden  of  ])i'oof 
at  no  point  in  the  case  was  shifted  from  the  State  to  the  ac- 
cused. It  rested  on  the  prosecution  from  ',h>^  beginning  to  th(^ 
end  of  the  trial,  and  if,  taking  the  evidence  of  the  accused, 
whether  corroborated  or  not,  with  all  the  other  evidence  jiro- 
duccd,  whether  bearing  on  a  fact  in  issue  or  an  evidentiary 
fact  sought  to  be  established,  a  reasonable  doubt  was  left  in 
the  minds  of  the  jurors  as  to  its  existence,  it  Avas  the  duty  of 
tho  jury  to  resolve  that  doubt  in  favor  of  the  accused. 
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Furtlior  iiislniotioiis  were  cxccplcd  to  on  llio  fjroniKl  that, 
tlioy  colli iiiiicd  iiiisstiitciiu'iits  of  llic  evidence  find  iissinncd  llio 
(!xistenco  of  fuels  wliicdi  were  in  dispnic,  none  of  wliicli  excep- 
tions seem  to  bo  siisliiiiuMl  by  \\h\  reeonl.  It  is  said  that  the 
eoiirt,  iiiijiroi)er1_v  loM  llie  jury  tliat  no  one  l)ut  I'iij;li,  tlie 
l)!iiiker,  and  Hurl,  knew  lliat  Nelson  had  llio  money  in  his 
]»ossession,  hecansc  n  ])olieeiiian  went  to  Iho  hank  with  Piiu'li 
when  ho  took  Iho  money  from  tlu^  vault.  Tlio  reeord  shows 
that  N^elson  remaiiuvl  in  I'uuh's  house  while  the  latter  went 
to  Iho  hank  aeeompanied  hy  Ihicl.  and  a  ]>oli<'eman  whose 
services  were  secured  for  that  ])ui'pose,  hut  that  al'ler  the 
money  was  taken  from  the  hank  I'uuh  and  Unci  returned  to 
Puii'li's  lionsc;  ihat  the  i)oliceiuan  did  not  accompany  Ihem 
liiU'k  and  Ihat  when  \\n)  money  was  ])aid  over  to  Xelson  oidy 
he,  I'n.uh  and  I'ncl  were  ])res('nt.  It  is  furtlier  said  that  th(^ 
court  instructed  the  jui-y  that  Nelson  did  not  leave  llie  county 
immediately  after  receiving'  the  iuon(\y.  TIk^  record  shi>ws, 
however,  that  Avhat  the  court  said  was  that  e\ideuce  ha<l  heeii 
])roduccd  tendina;  to  show  that  instead  of  Nelson  leaviim;  llie 
county  immediately  alter  ohtaiuiui!;  the  money,  accordiiij;'  to 
his  expressed  int(>iitiou  to  the  hanker  who  ])aid  it  to  liim,  he 
wont  into  the  country.  That  was  true  according  to  the  un- 
disputed evidence. 

There  are  sonu^  otluM-  matters  of  wliicli  complaint  is  made, 
l)ut  none  that  appears  to  ho  of  im])ortanc(!  except  this:  At 
the  ch)se  of  ihe  evidence  the  court  directed  the  attention  of 
iho  jury  to  a  jiarticular  ]tart  of  llie  evi(hMice,  and  said:  "//  in 
pcrliapfi  hriirsfiii,  (Did  IIkiI  ond  all  olher  evidence  of  a  henrsni/ 
character,  vhcllier  o'tjecled  in  or  not,  is  now  siriel-eii  from 
the  record  and  tlie  jiir;/  are  directed  to  disrer/ard  it.'^  'J^hat  is 
called  to  our  at  lent  ion  as  a  cause  for  reversal,  hut  it  does 
not  appear  lliat  any  exception  was  sav(>d  in  regard  to  it.  That 
it  was  error  of  i\  most  serious  character  seems  ])Iain,  though  it 
is  not  a  cause  for  reversal  because  a  ])ro])er  exception  was  not 
taken.  Since  the  case  must  go  back  for  a  new  trial  it  is  deemed 
pro])er  to  refer  lo  the  matter  so  ihat  such  an  error  may  not 
occur  again.  If  there  liad  been  a  jury  of  lawycM's  in  the  box 
tliey  could  not  have  complied  with  the  judge's  direction  with 
inianimity.  What  is  hearsay  and  Avliat  is  not  hearsay  is  not 
always  easily  (h-lerminable.  Again,  not  all  liearsay  is  inad- 
missible as  evidence.     Such  a  sweeiiing  direction  given  to  the 
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jury,  Icavinji;  them  to  (Ictovniine  what  evidence  to  reject,  in 
wilhont  j)r('(i'(k'nt  probnltly  in  the  history  of  judicial  trials 
reported  in  the  hooks.  If  any  sneh  a  ])r(ieeeiling  were  sustain- 
able, the  trial  court  coidd  admit  any  kind  of  evidence  and  then 
clear  llu?  record  at  the  close  of  the  trial  hy  a  general  order 
strikinjj;  out  all  'he  evidence  that  was  subject  to  objection  by 
either  ])a;'iy  1  .'  cause  and  a  general  direction  to  the  jury 

to  consider  ^^•'  •  af  \^ft.  That  ])ractic(!  would  obviously  save 
trial  judges  nu.cli  iiuntal  labor  and  anxiety,  but  the  adminis- 
tration of  jiis*'fe  would  be  sadly  defective. 

It  is  considered  *hat  '  •  have  now  referred  to  each  of  the 
numerous  matters  brought  to  vUir  attention  by  the  ])laintitF 
in  error  that  is  material  or  that  will  be  liable  to  arise  on 
another  trial.  The  conclusion  is  reached  that  because  of  the 
errors  connuitted,  to  Avhicli  we  have  referred,  injustice  has  been 
done  the  ])laintirt'  in' error,  and  that  the  judgment  must  be 
reversed.  A  i)er&,»n  circumstanced  as  the  plaintiff  in  error 
was  is  entitled  to  a  fair  trial  according  to  the  law  of  the  land 
and  the  settled  ])ractice  of  the  courts.  That  is  the  right  of 
every  ])erson  accused  of  crime  and  it  should  be  awanled  with 
the  utmost  strictness  in  a  case  of  this  imi)ortance.  That  right 
is  just  as  sacred  and  to  be  just  as  fully  guarded  in  one  case 
as  in  another,  no  regard  being  had  to  the  importance  or  sig- 
nificance <»f  the  accused  as  a  member  of  society. 

]>y  the  court: 

The  judgment  of  the  Circuit  Conrt  for  Sawyer  County  is 
reversed  and  the  cause  is  remanded  to  such  court  for  a  new 
trial,  for  which  ])urpose  the  warden  of  the  State  prison  is 
directed  to  deliver  the  plaintiff  in  error,  Eugene  Bud,  to  the 
sheriff  of  such  county,  who  is  directed  to  safely  keep  the  said 
Ihu'l  in  his  custody  until  dischai'ged  therefrom  or  as  otherwise 
ordered  according  to  law. 


Statk  v.  Eoswortit. 

74  Vt.  315--52  Atl.  Rep.  423. 

Decided  May  12,  1902. 


Criminal  Complaint:  Complaint  of  a  violation  of  a  city  ordinance 
should  aver  that  the  ordinance  icas  adopted  and  in  force — De- 
murrer not  waived — The  fine  goes  to  the  State — Minor  points. 


STATE  V.  BOSWORTH. 


199 


1.  In  a  rrlmlnal  complaint  based  on  an  alleged  violation  of  a  city 

ordinance,  an  Indirect  averment  tliat  tlie  act  complained  of  was 
done  in  violation  of  the  ordinance  is  Insufficient.  There  should 
be  direct  averments  that  the  ordinance  was  adopted,  and  was  '.n 
force  at  the  time  of  the  act  complained  of. 

2.  A  prosecution  for  a  violation  of  a  city  ordinance,  being  a  crim- 

inal case,  a  demurrer  to  the  complaint  is  not  waived  by  plead- 
ing over. 

3.  In  Vermont,  a  fine  Imposed  for  a  violation  of  a  city  ordinance 

goes  to  the  State. 

4.  The  case  being  for  the  construction  and  maintenance  of  a  drain 

and  soil  pipe,  the  question  as  to  whether  the  ordinance  was 
reasonable  in  Its  provisions  relating  to  changes  in  existing 
drains,  is  not  passed  upon, 

5.  A  harmless  instruction. 

Siiiirenie  Court  of  Vormont. 

Ex('('])ti(>iis  froin  Wivshiiniton  County  Court;  Watson,  Judge. 

S.  ir.  O.  Hosworlli,  convicted  of  violatinii'  an  ordinance  of 
the  city  of  ]\rgnt])('lier,  l)riiiu,s  exceptions.     Reversed. 

Aru'iied  lH>forc  TaI' r,  (■.  J.,  and  IIowkll,  Tylku,  Munson, 
Stakt,  and  SxAFKoifD,  J  J. 

Jiichard  A.  Hoar,  State's  Attorney,  iov  the  State. 

T.  J.  Dcavilt  and  Edirard  II.  Deavilt,  for  respondent. 

Stafford,  J.  The  city  of  IMontpelier  is  anthorized  by  its 
charter  to  make  ordinances  directing  the  hwation  and  nianage- 
iiient  of  all  private  drains,  and  compelling  their  construction 
under  such  regulations  and  ins])ection  as  the  Council  may 
adopt.  Acts  1894,  Xo.  100,  §§  21-29;  Acts  1896,  N'o.  149, 
§  2.  It  has  made  an  ordinance  that  "all  drain  and  soil  pipes 
■when  within  a  building,  and  for  a  distance  of  not  less  than 
five  feet  outside  the  foundation  walls  thereof,  shall  be  of  iron, 
with  leaded  or  screwed  joints,  not  less  than  four  inches  in 
diameter,  supi)lied  with  a  running  trap,  of  the  same  size  and 
diameter  as  the  pipe,  placed  near  the  foundation  wall,  with 
an  accessible  clean-out,"  and  that  "a  person  neglecting  or  re- 
fusing to  comply  Avith  the  requirements,  or  violating  any  of 
tlie  provisions,  shall  be  tlned  not  more  than  twenty-live  dol- 
lars, nor  less  than  one  dollar,  for  each  offense." 

The  complaint  is  that  the  respondent  "did  erect,  build,  and 
maintain  a  drain  and  soil  ])ipe  Avithin  his  building,"  which 
is  described,  "and  for  a  distance  of  five  feet  or  more  outside 
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the  fotinflation  walls  of  said  bnildinp;,  of  tile,  and  without 
loadcul  or  scivwcd  joints,  and  without  being  supplied  with  a 
runnin.c;  traj)  ])la('cd  near  the  foundation  wall  or  elsewhere, 
and  without  an  accossi])lo  clean-out,  and  caused  the  same  to 
be  connected  with  the  iniblic  sewor;"  all  of  which  is  allcjjcd 
to  he  "contrar_y  to  sections"  so  and  so  "of  the  general  ordin- 
ances of  said  city" — being  the  same  we  have  just  quoted.  It 
then  recites  the  sections  word  for  word,  and  concludes  regularly 
against  the  form  of  the  statute. 

The  respondent  demurred,  and  now  insists  that  the  com- 
plaint is  bad,  in  that  it  does  not  say  whether  the  respondent 
built  a  new  drain  or  only  maintained  an  old  one;  but  it  plainly 
charges  him  with  constructing  one  contrary  to  the  ordinance, 
and  such  was  the  evidence  on  trial. 

lie  also  insists  that  it  is  bad  in  that  it  fails  to  allege  that  the 
ordinance  was  adopted  by  the  city.  This  is  matter  of  fact 
to  be  alleged  and  proved;  for  the  court  cannot  take  judicial 
notice  of  the  ordinance,  though  it  can  of  the  dliarter,  as  that 
is  a  public  act.  }ywoosld  v.  Gol-ci/,  40  Vt.  2S2 ;  Stale  v. 
Cniickshanh,  71  Vt.  94,  42  Atl.  98;J^  11  Amer.  Crim.  Eep. 
385 ;  Slcdc  v.  Soragcm,  40  Vt.  4r)0. 

The  demurrer  was  overruled,  pro  forma,  in  the  County 
Court,  and  the  defendant  ordered  to  plead  over,  which  he  did; 
but,  this  being  a  criminal  case,  he  has  not  thereby  waived 
his  right  to  insist  upon  his  demurrer,  and  he  does  so  hero 
by  pointing  out  that  there  is  no  direct  avennont  that  the  by-law 
was  ever  adopted,  nor  that  it  was  in  force  when  the  acts  that 
are  complained  of  were  committed.  There  is  an  indirect  aver- 
ment of  the  adoption,  for  the  acts  are  alleged  to  liave  been 
done  contrary  to  an  ordinance  of  the  city,  which  im]>lies  that 
the  ordinance  had  been  adopted.  But  this  is  not  enough.  The 
complaint  is  bad  for  want  of  a  direct  averment  that  the  ordin- 
ance was  in  fact  adopted,  and  in  force  at  the  time  in  ques- 
tion. 

It  was  claimed  below,  and  is  here,  that  the  ordinance  is  un- 
reasonable if,  and  in  so  far  as,  it  may  require  changes  in 
existing  drains.  Wo  do  not  stop  to  consider  this,  for  the 
complaint  and  proof  here  are  that  the  respondent  constructed 
a  drain  siich  as  the  ordinance  forbade. 

It  is  said  that  the  court  erred  in  telling  the  jury  that,  so  far 
as  the  case  showed,  the  soil  pipe  was  never  outside  the  walls. 
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It  made  no  difference  wlicthcr  it  was  all  within  or  not,  if  the 
part  williin  and  for  five  feet  witliout — i.  o.,  as  far  as  the 
ordinance  nndertook  to  regulate  it — was  constructed,  as  this 
was,  in  violation  of  the  ordinance.  So  that  the  respondent 
was  not  harmed. 

It  is  said  the  fine  should  he  to  the  city,  not  to  the  State. 

The  City  Court  had  e.\i;lusive  original  jurisdietiDU,  but,  the 
case  being  criminal  in  its  nature,  there  was  the  same  right  of 
ap]ieal  as  from  a  justice  of  the  j'cacc.  Acts  ISDI,  Xo.  1()(), 
§  3G.  Fines  imposed  by  the  City  Court  are  ])ayable  to  the 
judge,  who  is  to  account  for  the  sauie  to  the  proper  treasurer, 
as  provided  by  law  in  the  case  justices  of  the  peace.  /(/.  §  o7. 
In  all  cases  ai)pealed  and  entered  in  County  Court,  the  tiiu^  and 
costs  shall  be  payable  to  the  State,  and  the  State  shall  pay 
the  justice  bill  of  costs.  V.  S.  §  201(5.  The  fine  goes  to  the 
State. 

The  respondeni's  cxccpiions  arc  sustained,  the  verdict,  judg- 
ment and  sentence  set  aside,  and  the  cause  remanded. 


'i  L 


Mii.LEn  V.  State. 
81  M\ss.  162—32  So.  Rep.   951. 

Decided   November   17,   1902. 

CniMtN/.L  Complaint:     Amended  complaint  failing  to  charge  the  of- 
fense, as  "against  the  peace  and  dignity  of  the  State." 

1.  An  amended  criminal  complaint  must  be  sufficient  In  itself,  and, 
if  it  fails  to  charge  the  offense,  as  "against  the  peace  and  dignity 
of  the  State,"  the  prosecution  is  a  nullity. 

Supremo  Court  of  Mississippi. 

Appeal    from    Circuit    Court   of   First    District,    Coahoma 
County;  Hon.  Sam  C.  Cook,  Judge. 

M.  Miller,  convicted  of  crime,  appeals.     Reversed. 

D.  A.  Scott,  for  appellant. 

Williatn  Williams,  Assistant  Attorney  General,  for  appellee. 
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CALiroox,  J.,  (Iclivorod  the  o])ini'on  of  the  court. 

Tlio  orifiiiial  affidavit  is  an  attempt,  in  one  paragraph,  to 
charge  b(jth  an  iiulawt'iil  sale  ol"  intoxicants  and  a  solicitatidu 
of  orders  for  sale,  bnt,  as  matter  of  law,  it  charges  neither. 
The  District  Attorney,  seeing  tlie  defects,  got  leave  and  filed 
an  "amended  affidavit,"  which  confines  the  charge  to  the  solici- 
tation, bnt  inadvertently  omits  to  conclude  with  the  W(»rds  re- 
quired by  th(!  Constitution,  '"against  the  ])eaco  and  dignity  of 
the  State,"  which  ar(>  indispensable.  Constitution,  see.  J(i!); 
Slate  V.  Morfjnii,  71)  !Miss.  (!.")!),  31  So.  lleji.  CSS;  Lore  v. 
Stale,  8  So.  4(;r.. 

IJccause  of  this  omission,  the  prosecution  is  a  nnllity,  as 
the  cases  cited  hold.  The  amendment  jinrports  to  be  an 
"amcnd(!d  affidavit,"  and  must  stand  or  fall  by  itself.  It  does 
not  merely  amend  on  leave  had  to  add  to,  or  take  from,  or  in- 
terpolate words  in  the  original,  it  is  (piite  ]dainly  an  in- 
de])endent  doenment^a  substitute  for  the  old  one. 

Another  amendment  luay  show  an  nidawfnl  solicitation, 
and,  in  a  sejiarate  c(tunt,  an  unhiwlul  sale,  if  that  also  Ix;  re- 
lied on,  so  as  to  convict  on  eitbei-,  or  buth,  if  the  ])roof  war- 
rants.    West  V.  Stale,  70  .Miss.  51)1),  12  So.  903. 

Ileversed  and  renuuuled. 


State  v.  Rodgkbs. 

29  So.  Rep.  73. 

Decided  January  7,   1901. 
Criminal  Co:mi'i.aint — Assai:lt:     Offer  to  amend,  on  appeal;  yet  in- 
sufficient. 

Held — That  a  criminal  complaint  which  charged  that  on  a  certain 
day,  the  accused  "did  malie  an  assault  on  afRant  by  cursing 
and  threatening  him  with  bodily  harm,  and  pui-suing  said  af- 
fiant," was  insufflcient,  and  would  still  have  been  so  If  amended 
in  the  Circuit  Court  on  appeal,  by  inserting  the  words,  "in 
said  District  No.  2,"  and  adding  at  the  conclusion  the  words, 
"against  the   peace  and  dignity  of  the   State  of   Mississippi." 


Supreme  Court  of  Mississippi. 

Appeal  from  Circuit  Court,  Tunica  County;  Hon.  F.  E. 
Larkiu,  Judge. 


STATE    r.    RODGEUS. 
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Stove  Hodf^orpi,  pnnvictod  l)of<>ro  n  justice  of  tlu;  jx'aw,  ni>- 
ju'iilctl  to  the  Cirenit  (7onrt,  whore  ho  moved  to  (jnash  tlic 
(•(•iiii»lniiit,  and  the  District  Attorney  n»ov(nl  to  uiiioiid  it.  The 
iiiiiti(»n  to  quash  hoing  sustaiiKMl,  the  State  appeale^l.    AtKnuod. 

Monroe  McChtrrj,  Attorney  Genctral,  for  the  State. 
J.  P.  Lowe,  for  the  appcdloe. 

Tkkkal,  .T.  The  aiijiollee  was  charged  before  a  justice  of 
\\\{y  ]teace,  Coon(!y,  hy  aflldavit,  as  follows:  "State  of  ^lissis- 
si|ii>i,  Tunica  County,  liefoni  me,  J.  W.  (*iM)ney,  a  justice 
(if  the  pence  of  said  County,  District  Xo.  2,  John  Fleuiiu 
makes  oath  that  on  or  about  April  30th  Steve  Itodgers  did 
make  an  assault  on  affiant  by  cursing  and  threatening  hiui 
with  bodily  harm,  and  pursuing  said  affiant.  Sworn  to  and 
subscribed  before  me  this,  tlu?  4th  day  of  ^fay,  JDOO.  J.  W. 
Cocmey,  J.  P."  ])eing  convicted  before  Cooney,  lu!  ap])ealed 
to  the  Circuit  Court,  and  there  moved  to  quash  the  affidavit, 
and  for  his  discharge.  'J'he  District  Attorney  moved  to 
auicnd  the  affidavit  by  inserting  after  the  word  "did"  the 
words,  "in  said  District  No.  2,"  and  by  adding  at  the  cou- 
chisiou  of  the  affidavit  the  words,  "against  the  peace*  and 
(b'gnity  of  the  State  of  iMississipi)i."  IJoth  motions  wore  heard 
together,  and  the  court  quashed  the  charge  and  discharg(Ml  the 
d(!fendant.  The  charge,  as  made  and  as  pro])osod  to  bo 
amended,  imjwrted  no  charge  of  crime,  as  required  by  law,  and 
the  i)roceedings  were  px'operly  quashed.  Sec  Whart.  Prec.  Ind. 
art.  "Assault."     Affirmed. 


RuMPii  V.  State. 

119  Ga.   121—45   S.   E.   Rep.   1002. 

Decided  December  8,  1903. 

Discharge  of  Fibe-Arms  Near  Puhmc  Highway:  Burden  of  proof  as 
to  whether  act  was  in  self-defense — Consent  of  owner  of  prem- 
ises no  defense  to  a  third  person — Consent  may  be  a  defense 
where  the  act  is  against  an  individual;  but  not  when  it  is 
against  the  public — Co7iviction  reversed  because  of  lack  of  evi- 
dence. 

1.  It  Is  no  defense  to  an  Indictment  under  the  Penal  Code,  sec.  508, 
declaring  that  it  shall  be  unlawful  for  any  person  to  discharge 
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llrcarmB  on  or  near  a  public  hlRhwny,  "exrcpt  In  defenae  of 
porson  or  property,  or  on  his  own  prcnilsos,"  that  the  flre-arnis 
were  (lIscharKoil  on  tlio  prenilHOB  of  another  hy  hla  pernilssion. 
2.  In  a  prosodutlon  based  ui)on  such  section  it  Is  necessary  to  allege 
and  prove  that  the  shooting  was  not  done  "in  defense  of  per- 
son or  i)ro|)erty." 
(Syllabus  by  tlie  Court.) 

Snprniio  Ooiirt  of  C!porc;in. 

Error  to  ("ity  ('ourt  of  Diiwunn;  TTon.  A.  T\r.  Tlninos,  .Tiidiio. 
Lewis  liumjili,  convicted  of  unlawi'ully  disclmrgiiig  a  lirc- 
iiriii,  brings  error.    Kevcrsed. 

W.  II,  (Inrr  nnd  //.  .1.  ^^'Ul•inso)■|,  {or  the  plaintiff  in  error. 
M.  J.  Ycuinaiis,  Solicitor,  for  the  State. 

Conn,  -T.  The  plaintiff  in  error  was  convicted  of  a  viola- 
tion of  the  law  containc(l  in  Penal  Code,  §  508,  which  is  as 
foil(.\vs:  "If  any  jx-vson  shall,  between  dark  and  daylight, 
wilfidly  and  wantonly  fire  off  or  discharge  any  loaded  gini 
or  pistol  on  a  ])nl)lic  highway,  and  within  fifty  yards  of  a 
jmlilic  highway,  exce]»t  in  defense  of  person  or  property,  or  on 
his  own  premises,  he  shall  be  gnilty  of  a  misdemeanor."  The 
evidence  showed  that  the  accnsed  shot  a  pistol  about  9  o'clock 
at  night  in  the  yard  of  one  ^[(^Craw,  abont  ten  yards  from  a 
]Mibli(!  road.  The  accused  contended  in  his  statement  that  he 
shot  the  idstol  by  cxi)ress  permission  of  ^McCraw.  Complaint 
is  mad(!  that  the  court  chargecl  the  jury  that  the  consent  of 
!McCraw  would  not  authorize  the  acquittal  of  the  accused. 

1.  We  think  there  Avas  no  error  in  this  charge.  The  rulo 
tluit  "one  may  do  for  another  whatever  the  other  may  do  for 
himseU'"— see"  1  ]5ish.  Xew  Cr.  L.  §  877  ('])— is  subject  to 
exceptions.  It  is  undoubtedly  true  that  in  many  cases  where 
the  ])arty  injured  consents  to  the  connnission  of  the  act  no 
crime  is  committed.  ]iut  no  man  has  a  right  to  consent  for 
another  to  commit  an  offense  against  the  public.  The  great 
majority  of  the  penal  laws  are  made  for  the  protection  of  all 
the  mend)er3  of  society,  and  not  any  particular  individual  or 
class  of  individuals.  The  permission  of  no  person  or  nundjcr 
of  ])ersons  will  excuse  the  violation  of  this  class  of  laws.  1 
Clark  &  :S\ixr.  Crimes,  §  150;  1  AVhart.  Crim.  L.  (10th  ed.) 
§  142.     The  law  now  involveJ  was  nninifestly  framed  for  the 
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]>rotooti*on  of  tlio  puMic.    It  is  niinod  nt  the  wilful  uixl  waiiloii 
(liscliarf'o  of  (Irc-nniis  on  a  public  highway,  or  within  iit'fy  yanU 
of  HiU'li  a  highway,  and  not  on  tho  premises  of  iho  pcrsoii 
(liscliarging  tlu;  iire-aniifl.     It  was  perfectly  competent  for  tho 
(leiieral  Assomhly  to  protect  tho  public  against  the  wilful  and 
wanton  discharge  of  llre-aruis  by  ii  ])ers(»n  on  )iis  own  prciin- 
ises.    J3ut  from  motives  which  were  satisfactory  to  their  minils 
they  have  made  this  an  excepti(tn.     They  have  not  ex(!epted 
his  guest,  shooting  by  his  permission,  and  the  courts  have  no 
iiwthority  to  make  such  an  exception.     See,  in  this  cniinecticm, 
Broicn  V.  Slate,  11 1  Ga.  GO,  SO  S.  E.  873.     It  is  perhaps 
tnio  that  the  same  reasons  which  inlluenced   the  legislative 
mind  to  except  tho  owner  would  also  be  just  ground  for  ex- 
cepting his  guest;  but  this  will  not  authorize  a  construction  of 
the  statute  which  would  make  an  exception  not  warninted  by 
its  terms.     If  it  were  clear  that  the  case  did  not  fall  within 
tho  spirit  of  the  section,  and  constituted  a  right  which  was 
important  to  the  protection  of  the  person  accjised,  the  cojirts 
might  be  justified  in  holding  that  it  was  not  within  the  legis- 
lative mind,  and  not  within  tho  terms  of  the  section,  I  hough 
jierhaps  within  the  letter  of  the  language  used.     See  JJishop's 
Statutory  Crimes,  §§  231,  235.     Uut  we  have  no  such  case 
as  this.     It  would  not  have  been  unwise  to  prohibit  wanton 
and  wilful  shooting  by  all  persons  and  in  all  places,  and  tho 
fact  that  one  excej)tion  was  made  is  no  evidence  that  another 
was  intended,  though  it  might  be  justified  by  the  same  lino 
of  reasoning.    Nor  can  it  be  said  that  this  view  would  i)rov(!nt 
a  guest  from  defending  the  person  or  property  of  his  li<»st 
by  the  discharge  of  fire-arms,  if  necessary  (sec.  1  JJish.  Xew 
Crim.  L.  §  877),  because  the  use  of  the  fire-arms  under  such 
circumstances  would  not  amount  to  a  wilful  and  wanton  shoot 

2.  It  is  also  contended  tiu;t  it  was  incumbent  upon  tho 
State  to  prove  that  the  shooting  w^as  not  done  in  defense  of 
person  or  property.  The  accusation  charges  that  the  shooting 
was  not  so  done,  but  tho  evidence  is  silent  on  the  subject. 
This  contention,  we  think,  is  well  founded.  It  is  to  bo  ob- 
served that  it  is  not  a  violation  of  the  statute  to  shoot  in  de- 
fense of  one's  person  or  property,  no  matter  where  the  shoot- 
ing takes  place.  The  fact  that  it  was  not  so  done  is  tho  re- 
fore  an  imi^ortant  element  in  the  offense  itself.     In   other 
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words,  it  is  not  an  offense  generally  to  shoot  on  or  near  a 
public  highway,  but  such  a  shooting  becomes  an  offense  only 
when  it  is  not  done  in  defense  of  person  or  property,  or  on 
one's  own  premises.  It  was  incumbent  upon  the  State  to 
negative  each  of  these  things  in  order  to  make  out  the  offense. 
All  are  negatived  in  the  accusation,  and  the  fact  that  the 
shooting  was  not  done  (m  the  premises  of  the  accused  was 
proved,  but  the  State  wholly  failed  to  exclude  the  other  two. 
The  lino  is  sometimes  very  closely  marked  between  wliut 
exceptions  need  be  proved  and  what  need  not.  It  is  safe  to 
say,  however,  that  whenever  the  exception  constitutes  a  part  o? 
the  offense  itself,  and  not  merely  an  exception  to  a  gcnenil 
offense  previously  defined,  it  is  necessary  to  allege  and  jjrovo 
that  the  case  is  not  within  the  exception.  Or,  to  state  it  dif- 
ferently, whenever  a  stattite  makes  penal  an  act  when  com- 
mitted by  a  particular  class  of  person,  or  when  committed 
under  pai'ticular  cii'ciimstances,  it  must  appear  that  the  person 
accused  was  within  the  particular  class  or  committed  the  act 
under  the  particular  circumstiinces.  Herring  v.  Stale,  114  Ga. 
UG,  39  S.  E.  800.  ]iut  when  the  statute  provides  that  the 
comuiission  of  an  act  by  any  perscm,  or  under  all  circuni- 
staiiccs  shall  constitiite  an  offense,  and  then  declares  that  \\h\ 
provisi(ms  of  the  act  shall  not  apply  to  a  particlar  class  of 
persons,  or  to  a  specified  set  of  circumstances,  the  burden  is 
on  the  accused  to  sh(»w  that  he  comes  within  some  of  ibo 
exceptions.  Kitchens  v.  Slate,  IIG  Ga.  847,  43  S.  E.  25<i; 
Ti(jncr  V.  Slate,  IIG  Ga.  114,  4r>  S.  E.  1001.  The  same  idea 
has  been  thus  expressed:  "WluM'e  a  statute  contains  provisos 
and  exce])tions  in  distinct  clauses,  it  is  not  necessary  to  state 
in  the  indictment  that  the  defen<Iant  does  not  come  within 
the  exc(!pti()ns,  or  to  negative  the  provisos  which  it  contains; 
but,  on  the  contrary,  if  the  exceptions  themselves  arc  stated 
in  the  enacting  clause,  it  will  be  necessary  to  negative  them, 
in  order  that  the  descrii)tion  of  the  crime,  may,  in  all  respects, 
correspond  with  the  statute."  Ell'ins  v.  Slate,  13  Ga.  435. 
See,  also,  in  this  connecticm,  Cook  v.  State,  2G  Ga.  G05.  In 
Conycrs  v.  State,  50  Ga.  103,  15  Am.  Rep.  GSO,  it  was  held 
that,  where  the  keeju-r  of  a  billard-tablc  was  charged  with  a 
violation  of  the  statute  prohibiting  such  keepers  from  permit- 
ting "any  minor  to  play  or  roll  on  the  same,  without  the  consent 
of  the  parent  or  guardian,"  the  absence  of  such  consent  was  a 
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material  element  of  the  offense,  and  should  be  averred  and 
proved.  In  the  opinion  Judge  !McCay  tcjok  occasion  to  crit- 
icise the  reasoning  of  the  court  in  a  previous  decision  wherein 
it  was  held  that,  when  one  was  indicted  under  a  statute  pro- 
hibiting tlie  sale  of  liquor  without  a  license,  it  was  not  neces- 
sary for  the  State  to  show  that  the  accused  had  no  license, 
though  he  admits  that  the  decision  itself  could  be  sustained 
on  the  theory  that  the  fact  of  the  existence  or  non-existence  of 
the  license  was  peculiarly  within  the  knowledge  of  the  ac- 
cused. See,  also,  in  this  connection,  Newman  v.  Slale,  G3  Ga. 
533. 

In  Isom  V.  Slate,  83  Ga.  379,  9  S.  E.  1051,  Mr.  Chief 
Justice  IJleckley  says,  arrjucndo,  that  an  indictment  for  stab- 
bing should  allege,  and  the  Slate  should  prove,  that  the  stab- 
bing was  not  done  by  the  accused  ''in  his  own  defense  or  other 
circumstances  of  justification,"  the  statute  providing  that  any 
person  guilty  of  stabbing,  except  under  the  circumstances 
quoted,  shall  be  punished. 

We  conclude  that  the  court  coii);ir!t**_'(l  error  in  overruling  the 
motion  for  a  new  trial  <m  the  ground  that  ti'.e  conviction  was  not 
warranted  by  the  evi<lence. 

Judgment  reversed.     All  the  Justi^eo  concur. 

Note  (By  J.  F.  G.) — In  cases  of  larceny,  burglary  and  other  crimes 
against  the  property  of  individuals,  non-consent  is  an  element  of  the 
crime.  So  where  the  owner  of  i)roperty  consents  to  its  being  taken, 
the  taking  is  not  larceny;  nor  is  the  breaking  into  a  person's  dwelling- 
house  burglary,  if  the  entry  is  with  the  owner's  consent.  In  these 
cases,  the  rule  applies,  even  though  the  consent  is  implied,  or  given 
through  a  detective  for  the  purpose  of  entrapping  the  supposed  crim- 
inal. On  this  phase  of  the  subject,  consult  the  Table  of  Topics,  under 
the  sub-division   ENTRAPMENT. 


PuRDEE  V.  State. 

118  Ga.  798—45  S.  E.  Rep.  60G. 

Decided  October  30,  1903. 

Evidence:     Admissible   to   contradict  and   discredit   a  witness — Hos- 
tility of  a  witness,  proper  subject  testimony. 

1.  The  state  of  a  witness'   feelings  to  the   parties   may  always  be 
proved  for  the  consideration  of  the  Jury. 
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2.  The   evidence   rejected   was   of   a   character   which    would   throw 
light   upon   the   state   of    the   witness'   feelings   to   the   accused, 
and  in  a  case  like  the  present  its  rejection  is  cause  for  a  new  trial. 
(Syllabus  by  the  Court.) 

Supreme  Court  of  Georgia. 

Error  to  the  Superior  Court,  l\rontj]jomery  County;  Hon.  D. 
M.  Roberts,  Judge.    Trial  in  Superior  Court,  June  11,  1903. 
John  Purdee,  convicted  of  burglary,  appeals.    Reversed. 

J.  B.  Geiglicr,  for  the  plaintiff  in  error. 

John  F.  DeLacy,  Solicitor  General,  for  the  State. 

Cobb,  J.  Purdee  was  convicted  of  burglariously  entering  tlio 
dwelling-house  of  one  Snow,  and  he  assigns  error  upon  the 
refusal  of  the  judge  to  grant  him  a  new  trial. 

In  one  ground  of  the  motion  for  new  trial  complaint  is  mad(> 
that  the  court  refused  to  allow  the  accused  to  prove  by  the  ])r()s- 
ecutor  that  on  the  morning  after  the  alleged  burglary  he  went 
to  the  house  of  Purdee  and  committed  an  assault  upon  him. 
Error  is  also  assigned  upon  the  exclusion  of  two  indicliiiciiis 
against  Snow,  on  charging  him  with  an  assault  and  battcrv 
U])(m  Purdee  on  the  day  after  the  alleged  burglary,  and  the  other 
with  using  profane  and  vulgar  language  to  Purdee  on  the  saiiK; 
day.  Upon  each  of  the  indictments  appeared  a  plea  of  guilty. 
All  of  the  evidence  was  offered  for  the  purpose  of  impoiichiii'j,' 
Snow,  who  had  testified  that  he  was  on  frieudly  terms  Avitli  the 
accused,  and  the  indictments  Avere  offered  for  the  additi<ni:il 
pu;M)ose  of  showing  the  state  of  the  witness'  feeling  toward  the 
a('cus(>(l.  The  state  of  a  witness'  feelings  to  the  parties  imiy 
always  ])e  ])r()ved  fur  the  ccm-ideration  of  the  jury.  Pen.  Code 
§  102-'}.  If  a  witness  for  the  Stale  in  a  criminal  case  testifi(>s,  ;is 
prosecutor  did  in  this  case,  that  he  is  on  friendly  terms  with  the 
accused,  it  is  competent  f(tr  the  accused  to  ])rove  the  contrary, 
for  the  purpose  of  discrediting  the  witness.  See  DanlrJ  r. 
Siaie,  103  Ga.  202,  29  S.  E.  707,  and  the  cases  therein  ciled, 
where  this  question  is  discussed. 

Under  the  rulings  just  referred  to,  we  think  the  evidence 
offered  was  material  for  the  purpose  of  enabling  the  jury  to  sec- 
what  was  the  real  state  of  feeling  between  the  prosecutor  and 
tilt!  accused.  The  C(»nviction  of  tlie  accused  could  not  have  been 
had  without  the  testimony  of  Snow,  and,  as  the  case  is,  ujion  its 
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merits,  at  best  a  doubtful  one,  \vc  think  the  acciiscd  was  entitled 
to  the  benefit  of  the  evidence  oll'ered  for  whatever  it  was  worth. 
The  court  erred  in  rejecting  the  oral  evidence  and  the  two  in- 
dictments referred  to. 

There  was  another  indictment  offered  in  evidence,  showing 
that  Snow  had  also  been  indicted  for  pointing  a  gun  at  one 
Wright,  the  brother-in-law  of  the  accused.  There  was  no  error 
in  rejecting  this  indictment,  it  not  api^earing  that  the  accused 
had  any  connection  Avith  the  transaction  leading  up  to  the 
indictment  or  that  he  was  at  all  responsil)le  for  the  prosecution. 

Judgiuent  reversed.    All  the  Justices  concur. 


Tipton  v.  State. 

119   Ga.   304—46   S.   E.   Rep.   436. 

Decided  January  12,  1904. 

EviDEN'CE — Practice:      Circumstantial  proof  as   to  time  and  venue — 
Province  of  jury — statute  of  Limitations — Alibi — Indictment. 

1.  An  indictment  must  allege  a  certain  time  within  the  statute  of 

limitations,  but  on  the  trial  the  date  may  be  established  by 
circumstantial  evidence. 

2.  Ordinarily,   when  a  month  is  referred  to,   it  will  be  understood 

to  be  of  the  current  year,  unless  from  the  connection  it  appears 
that  another  is  intended. 

3.  The  indictment  cliarj;('d  that  the  offense  was  committed  on  August 

2T),  1903,  and  on  the  trial  thereafter  during  the  same  year  the 
prosecutor  testified  that  the  offense  was  committed  on  August 
2rth,  without  stating  the  year.  The  defendant  sought  to  prove 
an  alibi,  and  offered  evidence  as  to  where  he  was  on  August 
25,  1903.  It  being  eviden^that  both  the  State  and  tlie  accused 
understood  that  the  proof  went  to  establish  the  commission 
of  the  act  on  the  day  charged  in  the  indictment,  a  new  trial 
will  not  be  granted  on  the  ground  that  the  evidence  left  uncer- 
tain the  time  when  the  offense  was  committed. 

4.  Proof  that  the   prosecutor  lived   in  Walker  county,  and  that   he 

was  assaulted  while  in  his  residence,  sufficiently  established  the 
venue. 

5.  It  was  for  the  jury  to  determine  wbjther  the  positive  identifica- 

tion of  the  defendant  as  the  perpetrator  of  the  crime  was  met 
by  the  proof  ol'iered  to  establish  an  alibi. 
Vol.  XV— 14 
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6.  Where  one  was  charged  with  an  assault  with  Intent  to  murder 

A,  and  It  appeared  that  the  defendant  had  fired  into  a  house 
In  which  A,  B,  C,  and  D  were  living;  that  one  shot  came 
near  B  and  another  within  18  inches  of  A — there  was  evi- 
dence to  support  a  conviction  of  an  assault  with  intent  to  mur- 
der A. 

7.  This  court  cannot  grant  a  new  trial  on  the  ground  that  the  pun- 

ishment was  excessive,  even  though  the  defendant  was  found 
guilty  with  a  recommendation  to  mercy. 

8.  The   newly   discovered   evidence   was   merely   cumulative   of   that 

previously  offered  in  support  of  the  defense  of  alibi.  Besides, 
there  was  no  showing  as  to  the  character  and  credibility  of 
the  new  witnesses.    Civ.  Code  ISO."*,  sec.  5481. 

9.  There  being  no  error  of  law  assi.p;ned  olher  than  that  the  verdict 

was  contrary  to  law  and  the  evidence,  and  the  evidence  being 
sufficient   to   support   the   verdict,    this   court   will    not   inlerleru 
with  the  discretion  of  the  judge  in  refusing  a  new  trial, 
(Syllabus  by  the  Court.) 


';i  ','' 


Supremo  Court  of  Georgia. 

Error  to  Superior  Court,  Walker  County;  Hon.  W.  "M, 
ITenrv,  Judge. 

Fuyc'tle  Tipton,  convicted  of  assault  with  intent  to  kill,  brings 
error.    Affirmed. 

Lumpltin  &  Bosscr  and  Jolin  IT.  Bale,  for  the  plaintiff  in 
error. 

Moses  Wright,  Solicitor  General,  contra. 

Lamar,  J.  An  indictment  must  allege  a  certain  time  witliin 
the  statute  of  limitations  Avlien  the  otrense  was  commiftr'd. 
]>ail('j/  V.  Sfnte,  0.5  Ga.  410.  If  ihe  day  and  month  are  given 
pnd  the  year  is  omitted,  it  is  insufficient.  Hence,  a  charge  that 
an  offense  was  committed  on  "the  0(1  of  June  instant"  was 
held  to  be  defective  in  Com.  v.  JIuiton,  5  Gray,  SO,  (1(5  Am. 
Dec.  352;  Pcopte  v.  Grcf/ov;/,  30  :Mich.  371.  (In  ofKcial  .Alich. 
Rept.  this  case  is  as  cited  here.  But  in  official  Ga.  I{e])t.  tlic 
case  is  cited  Gregory  v.  Pcopte.)  White  v.  State,  93  Ga.  4S, 
10  S.  E.  40  (4).  While  the  allegations  in  the  indictment  must 
be  sjK'cific,  the  time  may  Ijc  established  by  circumstantial  evi- 
dence, and  the  present  case  is  within  the  rule  laid  down  in 
Tillson  V.  BoH'tc}!,  8  Greenleaf  (Me.)  103,  followed  in  il/crrs/o/). 
V.  Jenness,  12  N.  II.  144,  that  ''when  a  month  is  referred  to, 
it  will  be  understood  to  be  of  the  current  year,  unless  from  the 
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connoction  it  appears  that  another  is  intended."  Contra,  Le- 
briller  v.  Slate,  42  Ind.  .'38.'}.  The  indictment  was  found  on 
August  20,  1903,  and  alleged  that  the  assault  with  intent  to 
murder  was  committed  on  August  2.5,  1903.  The  trial  took 
])lace  in  September,  but  during  the  same  term  at  which  the 
indictment  was  found.  The  witness  for  the  State  testified 
that  the  "shooting  occurred  at  9:15  p.  m.  on  August  25."  The 
defendant  endeavored  to  establish  an  alibi  and  offered  much 
evidence  to  show  that  on  August  25,  1903,  at  9 :15  r.  m.,  he 
was  at  a  church,  about  four  miles  distant.  The  State  offered 
other  evidence  in  rebuttal.  From  this  it  appears  that  both  sides 
imderstood  that  August  25,  1903,  was  the  time  referred  to  by 
the  witnesses  for  the  State;  and,  there  being  no  request  to 
charge  on  this  subject,  or  as  to  the  statute  of  liuiitations,  and 
the  only  complaint  being  that  the  verdict  is  contrary  to  law 
and  evidence,  we  do  not  feel  authorized  to  grant  a  new  trial 
upon  the  ground  that  the  year  was  not  established  with  sufficient 
certainty. 

It  is  now  well  settled  that  the  failure  to  establish  the  venuo 
can  bo  taken  advantage  of  on  the  general  ground  that  the  ver- 
dict is  contrary  to  law,  even  though  no  question  on  that  subject 
was  raised  in  the  lower  court,  and  no  specific  assignment  of 
error  to  call  the  State's  counsel's  attention  to  the  fact  that  a 
reversal  will  be  asked  on  that  ground.  But  these  rulings  will 
not  be  extended ;  the  record  will  be  searched;  and  if  it  appears, 
even  by  circumstantial  evidence,  that  the  crime  was  committed 
within  the  jurisdicti(m  of  the  court,  a  new  trial  will  not  bo 
granted,  even  though  no  witness  specifically  stated  that  the 
ofTense  was  committed  within  the  county.  Here  there  was 
enough  to  establish  the  venue.  It  appeared  that  the  prosecutor 
lived  in  Walker  County,  and  that  he  and  his  family  were  fired 
on  Avhile  in  his  residence. 

The  defendant  sought  to  establish  an  alihi,  and  also  claimed 
that  the  offense,  if  any,  Avas  not  assault  with  intent  to  murder 
T.  R.  Arnold,  but  his  wife.  It  appeared  that  ten  or  twelve 
shots  were  fired  into  the  house  in  which  the  prosecutor,  his 
wife,  and  family  were  living.  The  i)rosecutor  positively  and 
explicitly  identifietl  the  defendant,  and  it  was  for  the  jury  to 
pass  upon  the  confiict  occasiimed  by  this  evidence  and  that 
of  a  witness  who  swore  that  at  the  time  of  the  shooting  he  saw 
the  defendant  at  a  church  four  miles  distant.    It  was  also  for 
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the  jury  to  say  whether  the  assault  was  with  intent  to  murder 
the  wife  or  the  husband.  There  was  evidence  that  one  ball  cuiiic 
within  three  inches  of  the  wife,  and  another  within  eighteen 
inches  of  the  husband.  While  the  case  is  close  under  the  evi- 
dence, there  was  sufficient  to  sustain  the  verdict,  and,  there  being 
no  error  of  law  complained  of,  and  no  as.sigiinu'nt  of  error  on 
the  charge  of  the  court,  we  must  decline  to  interfere  with  the 
refusal  of  the  judge  to  grant  a  new  trial. 

The  n(!wly  discovered  evidence  of  other  persons  who  were 
at  the  church  was  cumulative,  and,  bosi'lcs,  there  was  no  show- 
ing by  the  defendant  that  he  did  not  know,  and  by  the  exorcise 
of  ordinary  care  could  not  have  discovered,  the  existence  of  such 
evidence. 

Judgment  affirmed.     All  the  Jnsliccs  concur. 


State  v.  Kikby. 

62  Kan.  436—63  Pac.  Rep.  752. 

Decided  February  9,  1901. 

Evidence — PreArrTrE — Pi,EAi)i.N(i:  Twn  means  of  death  charged  in 
one  count — Essential  arn-inenls  —  Cr.iireifintions  bcticeen  the  de- 
ceased, the  defendant  and  the  defendant's  ivifc — Right  of  the 
defendant  to  e.rplain  his  meaning  of  words  and  expressions  used 
by  him  previous  to  the  homicide — Improper  evidence  as  to  other 
and  dielinct  offenses — When  evidence  of  matters  of  general 
repute  is  not  admissible — No  presumption  that  rumors  deroga- 
tory of  a  daughter's  character  would  reach  the  father. 
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1.  Murder   may   be   committed   by   several   means,   and,   where   both 

shootins  with  a  pistol  ana  with  a  shotgun  may  have  contributed 
to  produce  the  death  of  the  deceased,  both  means  may  properly 
be  alleged  in  a  single  count  of  the  information,  and  proof  that 
death  was  caused  by  either  will  sustain  the  charge. 

2.  Following  iilate  v.  McGa/fin.  13  Pac.  5G0,  3G  Kan.  31  f.,  it  is  held 

that  the  information  herein  contains  the  essential  averments 
of  a  charge  of  murder. 

3.  A   conversation   participated   in   by   defendant,   his   wife,   and   the 

deceased,  and  which  was  material  in  the  case,  was  all  admis- 
sible in  evidence,  including  what  was  said  between  the  de- 
fendant's wife  and  the  deceased   In  the  defendant's  presence. 

4.  Testimony   was   offered   by   the    State    of    ambiguous   Btatements 
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made  by  the  defendant  before  the  homiride,  which  It  Is  claimed 
Indicated  a  purpose  to  take  the  life  of  the  deceased.  The  de- 
fendant admitted  the  making  of  a  part  of  the  statements,  and  de- 
sired to  explain  his  meaning,  and  the  sense  In  which  the 
words  were  used;  but  the  court  refused  to  hear  any  explanation 
as  to  what  was  in  his  mind  when  the  statements  were  made, 
or  of  the  intent  with  which  the  language  was  used.  Held 
error. 

5.  Testimony  as  to  the  commission  of  offenses  by  defendant  not  in 

any  way  connected  with  that  charged  in  the  information,  and 
which  would  tend  to  degrade  and  prejudice  him,  should  be  care- 
fully excluded  from  the  jury. 

6.  The  general   rule  is  that,   where  knowledge  of  an  ultimate   fact 

is  in  issue,  testimony  that  it  is  a  matter  of  general  rei)utation  in 
the  community  is  competent,  as  tending  to  trace  notice  to  the 
party  sought  to  be  charged;  but  such  testimony  is  never  admis- 
sible unless  the  person  sought  to  be  charged  with  notice  stands 
in  such  relation  or  is  so  situated  as  to  render  it  probable  that 
he  would  be  informed  of  what  is  generally  known. 

7.  There   is   no  such   probability   that   neighborhood   gossip   and   re- 

ports or  reputation  of  the  unchastity  of  a  daughter  will  reach 
a  father  as  to  make  such  evidence  receivable  against  him  in  a 
prosecution  for  murder,  where  his  defense  is  that  information 
of  the  seduction  of  the  daughter  excited  him  to  uncontrollable 
passion,  and  to  an  insane  impulse  to  kill  the  seducer. 
(Syllabus  by  the  Court.) 

Supromc  Court  of  Kansas. 

A])])eal  from  District  Court,  JofTorson  County;  Hon.  Mav- 
shall  (je]ihart,  Judge. 

Thomas  C.  Kirby,  convicted  of  murdei*,  appeal-s.    Reversed. 

Morse  <C-  Cascbier  and  David  Ovcrmyer,  for  the  appellant. 
^1.  ^1.  (Jodard,  Attorney  (icueral ;  Oscar  Haines,  Comity  At- 
torney, and  bhacjjer  tO  Fhinncy,  for  the  State. 

Johnston,  J.  On  the  morning  of  Dccomhor  21,  1809, 
Thomas  C.  Kirby  shot  and  killed  G.  A.  Foley  at  Perry,  Kan. 
Ivirby  owned  a  hotel  at  Perry,  which  he  managed  and  operated 
with  the  assistance  of  his  wife  and  children.  Foley  was  station 
agent  for  the  Union  Pacific  Kailway  Company  at  that  place, 
and  lived  at  Kii'by's  hotel  for  some  time  before  the  homicide; 
and  it  is  claimed  that  while  there  he  seduced  Clara  Kirby,  a 
daughter  of  the  defendant.  The  seduction  and  condition  ol; 
their  daught'U"  came  to  the  knowledge  of  Kirby  and  his  wife, 
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it  is  claimed,  on  December  14,  1809,  when  they  had  an  intci-- 
view  with  Foley,  and  endeavored  to  have  him  marry  Clara,  and, 
so  far  as  ])ossible  make  reparation  for  the  wrong  done  her  and 
her  family.  This  he  declined  to  do,  and,  when  further  pressed 
to  marry  the  girl,  stated  that  it  was  impossible  to  do  so,  as  he 
had  been  married,  and  had  a  wife  living.  Clara  was  taken  to 
Topeka  by  the  defendant,  where  an  examination  was  made  by 
a  physician,  and  his  report  confirmed  the  fears  of  the  Kirbys 
as  to  the  conditicm  of  their  daughter. 

In  behalf  of  the  defendant  it  is  claimed  that  the  disclosure 
and  disgrace  first  stupefied  him,  and  then,  as  he  came  to  realiz;' 
the  real  nature  and  effect  of  the  wrong  done  to  his  daughter, 
and  that  there  was  no  disposition  on  the  part  of  Foley  to  make 
amends  or  to  protect  the  reputation  of  the  girl,  he  became  moro 
and  more  excited,  and  ultimately  gave  way  to  uncontronahio 
passion,  and  to  the  insane  impulse  to  take  the  life  of  Foley, 
who  had  so  greatly  wronged  his  daughter  and  humiliated  and 
degraded  the  family.  His  claim  and  testimony  is  that  on  the 
morning  of  the  tragedy,  one  week  after  the  disclosure,  he  went 
to  the  room  of  Foley,  and  demanded  again  to  know  what  Foley 
was  going  to  do  as  to  his  daughter,  and  was  informed  by  Foley 
that  he  did  not  intend  to  do  anything,  when  the  defendant  told 
Foley  that  he  would  prosecute  him  and  put  him  behind  the 
bars  for  his  wrong  and  crime;  that  Foley  thereupon  rushed 
upon  the  defendant,  declaring  with  an  oath  that  he  would  kill 
him,  wher('U])on  the  defendant  drew  his  revolver  to  defend  him- 
self, but  Foley  grabbed  the  weapon,  and,  in  the  scufile  which 
folloAved  the  revolver  was  discharged,  and  the  bullet  struck  the 
defendant's  ankle  and  foot.  The  defendant  finally  gained  con- 
trol of  the  wea])(m  and  fired,  striking  Foley  on  the  shoulder,  and 
then  the  defendant  laid  down  the  revolver  and  took  up  a  shotgun 
that  was  near  by  and  siiot  Foley,  Avho  was  still  aggressively  at- 
tacking him,  the  loads  from  both  barrels  taking  eifect  in  Foley'-! 
breast.  Foley  ran  down-stairh!  and  out  of  the  house,  pursued  by 
the  defendant,  who  was  wild  vith  excitement  and  passion,  and 
who,  with  the  revolver,  which  he  had  i)icke(l  up  .again,  fired  an- 
other bullet  into  Foley's  body.  Foley  fell  on  the  sidewalk,  and 
in  a  few  minutes  afterwards  died. 

On  the  part  of  the  State  it  is  claimed  that  Kirby  was  not 
greatly  disturbed  when  he  learned  of  his  daughter's  condition; 
that  he  allowed  Foley  to  continue  as  a  guest  of  the  hotel  for  a 
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wcok  followinn;  the  disclosure;  that,  even  if  he  had  been  excited 
and  stirred  to  des])eration  when  first  told  of  his  daughter's  mis- 
fortune, there  was  a  week  of  time  for  the  cooling  of  his  pas- 
sions and  in  which  to  regain  control  of  his  reason;  that  his 
conduct  in  borrowing  weapons,  purchasing  ammunition,  and 
otlun-wise  making  preparations  betrayed  deliberation  and  n 
nndicious  purpose  to  kill,  and  this,  with  certain  threats  alleged 
to  have  been  made  by  the  defendant,  and  other  testimony, 
tended  to  show  that  the  killing  was  not  done  under  any  insane 
im])ulse  or  in  self-defense.  Kirby  was  prosecuted  for  murder, 
and  the  charging  ])art  of  the  informaticm  was  as  follows: 

"That  on  the  21st  day  of  December,  A.  D.  1899,  in  said 
County  of  Jeffersim  and  State  of  Kansas,  one  Thomas  C. 
Kirby,  then  and  there  being,  did  then  and  there  unlawfully, 
feloniously,  wilfully,  deliberately,  and  prcmeditatedly,  and 
with  malice  aforethought,  kill  and  murder  one  G.  A.  Foley, 
then  and  there  being,  by  shooting  him,  the  said  G.  A.  Foley, 
with  a  certain  gun,  commonly  called  a  'shotgun,'  then  and  there 
loaded  with  powder  and  leaden  shot  and  leaden  bullets,  and 
by  then  and  there  shooting  him,  the  said  G.  A.  Foley,  with  a 
certain  pistol,  commonly  called  a  'revolver,'  then  and  there 
loaded  with  ])owder  and  leaden  bullets,  which  said  shotgun  and 
said  pistol,  both  as  aforesaid  loaded  with  powder  and  leaden 
shot  and  leaden  bullets,  he,  the  said  Thonias  C.  Kirby,  then  and 
there  in  his  hand  and  hands  had  and  held.  A  more  definite 
d('serii)tion  of  said  shotgun  and  said  pistol  is  to  this  infornuvnt 
unknown.  Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  digiiity  of  the 
State  of  Kan:;as." 

Upon  this  charge  a  trial  was  had,  which  resulted  in  a  verdict 
finding  the  defendant  guilty  of  murder  in  the  second  degree. 

In  his  appeal  the  defendant  questions  the  suflSciency  of  the 
information,  arguing  that  it  is  bad  for  duplicity,  in  that  it 
charges  two  acts  of  killing,  each  with  a  distinct  weapon,  and 
that  in  fact  two  indcjiendcnt  oflfenses  are  charged  in  a  single 
count.  This  contention  is  not  sound.  Only  one  offense  is 
charged,  and  that  is  the  wilful,  premeditated,  and  felonious 
killing  of  Foley  by  the  defendant,  at  a  stated  time  and  place, 
bj'  shooting  him  with  a  shotgun  and  with  a  revolver.  Death 
may  be  produced  or  nuirder  committed  by  several  means,  and, 
since  both  the  shooting  with  the  pistol  and  the  shotgun  may 
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havo  contriLntod  to  produce  the  death  of  Foley,  l)nlh  moans 
may  properly  be  nlloged  in  a  aiiif^lo  count,  and  proof  that  dciiili 
was  cans(>(1  hy  oitlicr  of  the  moans  will  sustain  the  chai'iic 
Slnh  V.  O'Ncil,  51  Kan.  nr.l,  P,n  Pao.  2sT,  l>1  L.  If.  A.  :>'>:,: 
Slalo.  V.  Ifcwcs,  (iO  Kan.  705,  57  Pac.  05!);  Slale  v.  Konislcll, 
G2  Kan.  221,  01  Tac.  805. 

While  the  information  does  not,  in  so  nniny  words,  allopv 
that  the  wounds  wore  intliotod  hy  the  slmoliufi;,  or  that  tlioy 
wore  mortal  and  resulted  in  death,  it  does  all(\<i'e  distinctly  tliiu 
Foley  was  killed  and  murdered  by  the  defendant  at  a  tixcd 
place,  and  upon  a  certain  time,  by  means  that  are  described, 
and  in  languajie  that  can  have  no  doubt  as  to  the  character  of 
the  wounds  inflicted  or  the  cause  of  the  death.  We  think  the 
information  contains  the  essential  averments  of  a  charge  of 
murder,     ^7«/e  v.  McfJajJiii,  30  Kan.  ,'J15,  i;{  Pac.  500. 

]\rany  exceptions  were  taken  to  rulings  upon  testimony,  only 
a  few  of  which  require  consideration  and  comment.  The  de- 
fondant  sought  to  prove  the  provocation  iov  the  intense  fooling 
and  ])assion  Avhieh  possessed  hiiu  when  the  killing  was  done, 
and  was  j)ermitted  to  show  the  betrayal  of  the  daughter,  and  a 
part  of  what  Avas  said  at  the  conference  which  occurred  between 
Foley  and  the  defendant  and  wife  shortly  after  the  relations 
between  Foley  and  the  daughter  had  come  to  the  attentidu  of 
the  defendant.  What  was  said  between  Fohy  and  the 
defendant  that  would  stir  the  feelings  and  rouse  the 
passions  of  defendant  was  received  without  objection,  but 
when  the  conversation  on  the  same  subject  between  Foley 
and  defendant's  Avife,  in  i)resenee  of  defendant,  was  fiifered, 
a  general  objection  Avas  made,  which  the  court  sustained. 
The  ruling  was  erroneous.  All  three  participated  in  the 
intervioAV,  and  what  was  said  pertinent  to  the  subject  between 
Mrs.  Kirby  and  Foley  Avas  just  as  competent  as  the  conversa- 
tion betAveen  Foley  and  the  defendant.  Whether  this  erroi- 
alone  is  so  pcrjudicial  as  to  require  a  reversal,  it  is  not  neces- 
sary to  determine. 

Testimony  was  given  of  vague  statements  said  to  haA'c  been 
made  by  defendant,  before  the  homicide,  indicating  a  purpose 
to  kill  or  get  rid  of  Foley.  In  his  testimony  the  defendant 
stated  that  he  did  say  to  a  Avitness  that  one  boarder  had  gone, 
and  "that  there  Avould  be  some  more  in  the  same  fix  in  a  foAv 
days,  or  by  to-morrow,  or  something  like  that."     He  was  then 
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ii^l^od,  "Wlint  did  you  iiicnn  by  that?"  Hut  tlio  ccmrt,  on 
•rcncnil  objections,  cxcIikUmI  tbo  niiswci',  or  nny  expluniition  of 
wliiit  was  in  liis  mind,  or  to  whom  be  vefcrreil  in  bis  statement. 
It  was  im])ovtant  testimony,  and  ])robid)ly  made  an  impression 
ii])on  tbc  minds  of  tbo  jurors.  Tbe  statements  were  ottered  by 
the  State,  and  were  interpreted  as  bints  at  violenee  and  tbreats 
ajiainst  F<tley,  wbo  was  killed  tbe  next  day.  Tbo  defendant 
admitted  a  part  of  tbo  statements  claimed  to  bavo  been  made 
Ity  biin,  and  desired  to  exjdain  bis  intention,  or  tbe  sense  in 
wln'cb  tbc  words  were  used.  He  claims  tlu;  explanation  bo 
wiitdd  bavo  made  was  tbat  one  of  tbo  boarders  bad  failed  to  ])ay 
bis  board  and  bad  been  turned  away,  and  tbat  bo  referred  to 
iiuotber  boarder,  wbo  was  also  in  default,  and  would  also  bo 
turned  away.  Tbo  statements  nse<l  were  o])(in  to  mon^  tban 
diie  interjiretation,  and  tbe  defendant,  wdio  was  on  trial  for 
his  life,  was  certainly  entitled  to  tell  tbe  jury  what  bis  intention 
was. 

In  Gardnm  v.  ^Y<)odlrar(l,  44  Kan.  T.'S,  25  Pac.  190 — a  case 
involving'  the  good  faith  of  tbe  transfer  of  ])ro])erty — it  was 
held  that  the  party  mijibt  testify  directly  as  to  this  intention 
and  the  state  of  his  mind  with  respect  to  tbe  transfer.  In 
deciding  the  case  it  was  said  :  **The  condition  of  a  man's  mind, 
with  reference  to  what  be  thinks,  fc^els,  believes,  intends,  and 
his  motives,  is  always  a  fact,  and  it  is  a  fact  which  is  often 
rccpiired  to  be  ascertained  both  in  civil  and  criminal  cas(>s ; 
and  only  one  person  in  tbc  world  has  any  actnal  knowledgo 
concerning  tbat  fact,  and  that  ])erson  is  tbe  one  wIkjso  condition 
of  mind  is  in  question;  and  -where  he  is  a  coniiieteni  witness  to 
]»rove  such  condition  ho  may  testify  to  the  same  directly."  See, 
also,  nice  V.  norjcrs,  02  Kan.  20i»,  .'}4  Pac.  T!)0. 

Tbc  testimony  against  the  defendant  of  the  implied  tbreats, 
was  admitted  to  show  a  criminal  intent,  and,  since;  intent  may 
lie  thus  proved  indirectly,  no  reason  is  seen  why  it  may  not 
be  proved  directly;  and  his  testimony  of  the  meaning  and 
intent  of  the  language  used,  instead  of  being  a  mere  inference, 
is  based  on  consciousness  and  actual  knowledge.  See,  also, 
Com.  V.  Woodward,  102  ]\rass.  155;  Seymour  v.  Wilson,  14 
X.  Y.  5G7;  Nash  i\  Trust  Co.,  103  :Mass.  574,  40  :N".  E.  1030, 
28  L.  R.  A.  753 ;  Abbott  Trial  Ev.  780 ;  Whart.  Ev.  §  508 ; 
14  Alb.  Law  J.  387. 

Tbe  defendant's  wife  was  called  as  a  witness  in  his  behalf, 
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uiul  (tn  cross-cxaiulimtion  tlio  court,  over  objection  and  protest, 
jjerniitled  llie  State  to  ask  a  niiiiiber  ot  qtiestlona  as  to  otlici' 
uiul  (liatinct  ofl'eiises  •coiniiiilteil  hv  the  (leiVndant,  and  wliicl; 
would  tend  to  l)liicl<en  and  dejirade  hiiu  in  the  eyed  of  thv.  jin-v. 
She  was  interrogated  as  to  whether  he  had  not  maintained  a 
*'joint"  in  the  hotel,  and  luirbored  lewd  women  there,  and 
whelluir  he  had  not  used  and  ])erinitted  the  use  of  rooms  in  his 
liotel  for  garni)] inj;  purposes.  To  most  of  the  in<piiries  she  gave 
a  nepiliv(!  answer,  but  the  State  was  thereby  allowed  to  insinu- 
ate charf>es  and  ofFenses  other  than  the  one  alleged  in  tlie  in- 
fornuition,  and  the  questions  implied  an  assertion  of  belief  on 
the  ])art  of  the  attorneys  for  the  State  that  the  defendant  was 
guilty  of  the  otlier  olTcnses.  In  res])ect  to  keeping  gambliiifi 
rooms,  the  witness  said  that  she  did  not  know  that  the  defendaiil 
did  carry  on  or  allow  gambling  in  the  hotel,  but  on  pcrsisteii' 
questioning  she  was  comi)elled  to  admit  that  she  had  seen  men 
])iaying  cards  in  the  rooms  of  the  hotel,  but  did  nut  kiutw  thai 
they  were  gambling.  The  charge  of  gambling  imputed  by  this 
questitm  is  a  fi-lony,  and  it  has  no  connection  whatever  with 
the  offense  of  murder,  which  was  in  issue,  and  there  is  no  justi- 
fication or  excuse  for  the  allowance  of  these  questions.  To  a 
series  of  (piestions  the  witness  was  required  to  answer  whethei 
the  defeiulant  had  not  permitted  lewd  women  to  come  and  sta.\ 
at  the  hotel  for  days  at  a  time,  and  whether  at  times  within 
two  years  prior  to  the  homicide  the  defendant  had  not  recpiirc!! 
her  to  carry  refreshments  to  rooms  occu])ied  by  lewd  womci 
To  these  questions  her  answers  were  substantially  in  the  uvl. 
tive  form,  but  they  were  qualified  by  stating  that  it  was  noi 
within  her  knowledge,  and  not  within  her  memory.  Another 
question  admitt(;d  over  objection  was  whether  her  husband  had 
not  for  a  long  time  prior  to  December  1,  1S!)9,  run  a  joint  in 
room  K'o.  G  of  that  building.  She  answered  the  question  by 
Haying  that  ])eople  said  that  he  did,  and  that  she  did  not  see 
anything  s<dd;  and,  when  incpiiry  was  nuide  as  to  whether  she 
did  not  know  it,  her  answer  was,  ''I  do  not  su])])oso  I  knew  it." 
The  court  struck  out  her  answer  that  peoide  said  he  ra 


.1^ 


and  allowe<l  the  remainder  to  stand.  These  offenses  and  miscon- 
duct, which  were  made  the  std)ject  of  incpiiry,  were  not  linked 
in  any  way  with  the  offense  charged  in  the  infornuition.  The 
general  rule  is  that  the  charge  upon  which  a  person  is  being 
tried  cannot  b(^  sui)])orted  by  proof  that  he  committed  other 
offenses,  even  of  a  similar  nature.    Evidence  which  legitimately 
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tends  to  support  the  olinr|;c,  or  show  tlio  intent  with  whieli  it  is 
ediiiiiiitted,  is  not  to  bo  exehided  on  tiio  f:;roiin(l  that  it  will 
jimve  othor  offenses,  hnt  the  other  offenses  in(|nire(l  nhont  in 
this  ease  do  not  fall  within  any  of  the  exceptions  to  tluj  jjeneral 
rule.  Presumably,  the  defendant  came  to  the  trial  prepared 
to  answer  the  eliar^(^  of  murder,  but,  sineo  no  other  eharno  was 
made  aji'inst  him,  it  is  not  to  be  expected  that  he  was  prepannl 
t(»  answer  the  offenses  of  the  unlawful  sab;  of  li»pior,  or  tiu? 
kcepinp;  of  a  gandding  establishment  or  a  house  of  prostitution. 
Tlie  allowance  of  the  (piestions,  which  were  persistently  ])ur. 
with  tho  sanction  of  tho  court,  tofjelher  with  the  haltinj^  and 
(|iuilifi(Ml  answers  of  the  witness,  was  a  manifest  injustice  t(»  the* 
dctVndant,  and  must  have  created  a  prejudice  in  the  minds  of 
the  jury  against  his  general  character. 

A  number  of  witnesses  were  called  by  tho  State  to  tttslify 
to  tho  character  of  Clara  Kirby  for  chastity  and  virtue;.  Tho 
fiirin  of  the  question  put  was  whether  tho  witn((sses  "kiuiw  her 
r('i>utation  for  chastity  and  virtue  ])rior  to  December  21,  1.S!>1>," 
and  in  this  way  evidence  of  an  imi)eaching  character  was  elic- 
ited. Tho  questions,  if  relevant  and  competent  for  any  ])urpose, 
were  objectionable  in  form.  AVhen  character  is  in  issue,  the 
law  limits  the  inquiry  to  general  character,  and  not  to  specific; 
acts — not  the  estimate  of  a  few  nor  the  opinion  of  a  ])art  of  the; 
community;  but  it  can  be  shown  only  by  comnnm  report,  gen- 
oral  re])utation,  and  (»])ini(m  generally  I'nterlaine*!  of  tlu!  ])arty 
in  the  community  where  ho  lives.  The  questions  aske<l  did  not 
call  for  general  reputati«m;  but  is  the  character  or  reputation  of 
a  ])erson  other  than  tho  defendant  a  proper  subject  of  iiupiiry  ^ 

Prosecutions  are  very  rare  where  evidence  of  tlu;  general 
character  of  any  one  besides  tho  accused  is  admissible.  Of 
course,  tin;  character  of  a  witness  in  the  case  is  open  to  at- 
tack, but  there  the  inquiry  is  limited  to  the  genera!  character 
of  the  witness  for  truth  and  veracity.  Stale  v.  Ubcrlinr,  47 
Xan.  ir>5,  27  Pac.  8-30.  AVhilo  Clara  Kirby  was  a  witness 
in  the  c,  so,  the  challenged  testimony  was  not  admitted  to  im- 
])cach  her  credibility,  and  the  jtiry  were  instructed  that  it  was 
not  competent  for  that  purpose.  In  trials  for  seduction  and 
rape  the  character  of  the  prosecutrix  for  chastity  is  invcdved, 
and  proof  like  that  in  qtiestion  may  be  received.  So,  also,  is 
character  directly  in  issue  in  libel  cases;  and  the  character  of 
the  deceased  may  bo  the  subject  of  inquiry  in  some  cases  of 
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liojiiiciMe,  wliorc  the  cliiiin  is  that  the  defendant  acted  in  self- 
defenso.  It  is  easy  to  understand  why  tlie  law  perniit.s  an 
exaiiiinatifin  into  character  in  these  as  well  as  in  a  few  otlicr 
cases  that  niifi,ht  be  mentioned  ;  hut  in  none  of  them  is  the  issue 
of  character  so  remote,  or  a  showing;  hy  testimony  of  repntatimi 
so  quest icmahlo,  as  in  the  case  before  lis.  The  moral  char- 
acter of  the  defendant  could  not  ho  attached  by  the  Stale 
nnless  he  offered  evidence  of  his  good  charactei',  and  yet  here 
the  State  was  allowed  to  produce  evidence  of  the  moral  char- 
acter of  an  onlside  party  against  the  defendant,  when  the 
issue  was  his  guilt  or  innocence  of  a  charge  of  murder. 
The  State  contends  that  it  was  couipetont  to  trace  kn(»wleilgo 
of  his  daughter's  nnchastily  to  him,  because  of  liis  claim  llmt 
the  knowledge  of  the  seduction  excited  his  ])assi()ns  and  drove 
him  to  des])eration  an<l  to  kill  the  seducer,  and  that,  if  such 
knowledge  was  traced  to  him  uionths  before  the  homicide, 
the  claiui  that  his  mind  was  nnhinged  by  the  story  of  the 
seduction  would  be  contradicted  and  overthrown.  If  it  be 
assumed  that  he  liad  heard  re|)oi'[s  derogatory  of  his  daughter's 
character,  who  can  say  that  inforuuition  from  herself  of  her 
seduction  by  a  guest  of  the  h(»use,  and  of  her  pregnancy,  Wiiuld 
not  arouse  his  passions  or  affect  his  mind  ?  Again,  wVo  c:mi 
say  that  re])orts  of  the  nnchastity  of  a  daughter  would  ])rol)- 
ably  come  to  a  fatlier,  and  that,  if  any  one  was  so  bold  ns 
to  repeat  to  hiui  ruuiors  iuipeaching  her  virtue,  he  would  be- 
lieve them?  Our  attention  is  called  to  the  general  rule  tlmt. 
where!  knowledge  of  an  ultimate  fact  is  in  issue  and  ]n'oval)le, 
evidence  that  it  is  a  matter  of  general  re])utatiou  is  eouijte- 
lent,  as  tending  to  trace  notice  to  tlu;  ])Mrty  sought  to  be  chai'iii'il 
with  notice;  but  such  ]iroof  is  never  admis-^ible  nnless  the  jxt- 
son  sought  to  be  charged  with  notice  stands  in  such  relation  or 
is  so  situated  as  to  render  it  ]>robable  that  he  would  be  in- 
formed of  what  was  generally  known.  Counsel  for  defendant 
well  say  tlint  the  father  would  be  the  last  o7ie  to  hear  reports 
of  the  lewdness  of  a  daughter.  All  know  that  any  ordinary 
person  wmld  not  oidy  hesitate  to  believer  such  rumors,  but 
would  a'so  ,. brink  from  relating  them  to  th(»  father  or  s])eak- 
ing  of  them  in  his  ])resence.  The  cases  in  which  people  would 
carry  gossi])  as  to  the  nnchastity  of  wife,  daughter,  or  sister 
to  the  male  mendiers  of  a  family  wonld  certainly  be  exc{>i»- 
tioual,  and  would  never  occur  except  under  extraordinary  cir- 
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cnmstanccs.      Instead,   tlicn,   of   its  being  prol)al»lo   that   the 
father  woiikl  be  informed  of  these  reiiorts,  we  think  it  con- 
trary to  all  reasonable  expectation,   and   that   they   nii<j,ht   be 
heard  by   almost  every   one   in   the  conimnnity,    and   yet   the 
father  be  in  complete  ignorance  of  them.     Again,  if  a  bad 
general  repntation  of  the  daughter  was  shown   to  cxi;;t,   and 
that  notice  of  the  same  liad  been  bronght  to  the  father,  his 
belief  in  the  rejiorts  must  still  be  assumed,  in  order  to  say  that 
his  mind  was  not  affected  when  he  heard,  from  his  daughter's 
lips  the  story  of  her  seduction  by  Foley.     IIt)W  can  any  mat- 
ter of   fact   be    assumed    against    a   defendant    charged    with 
murder,  Avherc  the  law  requires  that  every  just  i)resuniption 
of  fact,  as  well  as  ever}'  reasonable  donbt,  must  be  resolved 
in  his  favor.     As  we  have  seen,  it  was  unlikely  that  he  would 
hear  the  reports,  and  without  other  and  better  testimony,  it 
is  contrary  to  reason  to  hold  that  he  would  believe  them ;  and, 
if  he  did  not  give  them  credence,  he  was  necessarily  in  the 
same  situation,   and  would  be   affechd   by  the   story  of  the 
seduction  the  same  as  thongh  ho  had  not  heard  the  reports. 
It  should  be  said  that,  aside  from  the  opinions  of  the  witnesses 
as  to  reputation,  there  is  no  testimony  showing  that  the  de- 
fondant  ever  heard  a  whisper  or  enter*^ained  a  susjiiciim  against 
his  daughter's  character  until  he  heard  the  story  of  her  seduc- 
tion by  Foley.      Our  conclusion   is  that   the  testiuumy,   even 
if  it  had  been  in  proper  form,  was  inadmissible  as  against  the 
defendant.     'Tvclxr  v.  ComtnhJc,   IG  Or.   407,   19  Pac.   13; 
Carter  v.  Carter,  02  111.  48!);  5  Am.  &  Eng.  Enc.  Law  (2d 
cd.)  871;  Gillett,  Ind.  &  Col.  Ev.  §  2!)0. 

Other  objections  to  the  exclusion  of  testimony  are  taken, 
but  they  are  rendered  innnatcM-ial  by  the  fact  that  subseijuently 
the  court  admitted  the  testimony  in  answer  to  other  questions. 
Some  other  excepticms  are  taken,  but  they  do  not  apjiear  to  us 
to  be  sufficiently  material  to  require  i)articular  attention  or 
comment;  but,  for  the  errors  pointed  out,  the  judguient  must 
bo  reversed,  and  the  cause  reuianded  for  a  new  trial. 
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Evidence — Ipentikicatiox — I m tkacii mk.nt :  Identification  controverted 
by  experiments — Offer  to  impeach  prosecuting  witness  by  show- 
ing corrupt  methods  employed  to  sui)press,  and:  to  procure  tes- 
timony. 

1.  The  accuser  testified  that  the  accused  fired  at  him  and  ran,  the 

accuser  returning  the  fire  and  pursuing  him.  Two  witnesses  for 
the  State  testified  that  about  8:10  i>.  m.  the  same  evening  they 
heard  the  shots  and  about  five  minutes  later  saw  the  defend- 
ant pass  under  a  street  lamp,  and  that  they  well  knew  him,  and 
identified  him.  For  the  defense  it  was  offered  to  prove,  that  a  few 
days  later,  near  the  same  hour  at  night,  three  persons  of 
good  sight,  by  way  of  experiment,  from  the  same  place  viewed 
two  persons  dissimilar  in  appearance  pass  under  the  same  street 
lamp,  and  that  they  could  not  identify  them  or  distinguish 
them  from  each  other.  This  evidence  was  rejected,  which  rul- 
ing is  held  to  be  reversible  error. 

2.  The    prosecuting    witness    on    cross-examination    denied    that    he 

had  offered  to  pay  one  of  the  witnesses  for  the  defense  to 
be  absent  from  the  trial;  and  also  denied  that  he  had  offered 
to  purchase  testimony  for  the  prosecution.  Held,  that  the  de- 
fendant was  entitled  to  introduce  testimony  to  contradict  him 
in  each  of  these  regards. 

Maryland  Court  of  Appeals. 

Ap])eal  from  the  (■irciiit  Court  of  AVasliington  County; 
lion.  Edward  Stake,  Judge. 

Harold  ]].  Itleliardsoii,  convicted  of  assault  with  intent  to 
kill,  api)eals.    Reversed. 

M.  L.  Krcdi/  and  Jos.  W.  Wolfiiif/cr,  for  the  appellant. 
George  It.  (htUher,  Jr.,  Attorney  General;  C.  D.  Wafjninnn 
and  C.  D.  Little,  for  the  State. 

Peauce,  J.  The  aj)iH'llant  was  convicted  in  the  Circuit 
Court  for  Washiniitdu  County  of  assault  with  intent  to  kill 
Arthur  L.  Towson  by  shooting  hini  with  a  ])istol.  During  the 
course  of  the  trial  three  e.\cepti(»ns  were  taken  hy  the  traverser 
to  the  exclusion  of  testimony  oifered  by  him,  and  these  cx- 
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coptioiis  present  the  only  questions  for  onr  (lolennination. 
We  will  state  such  of  the  facls  as  are  iieccssury  to  a  pro])er 
midcrstanding  of  the  disposition  of  these  exco])tions.  The 
shooting  occurred  at  10  minutes  after  eight  o'clock  on  the  even- 
ing of  May  2d,  in  a  lane  in  Sniithburg,  and  there  was  no 
one  present  but  Towson  and  the  person  who  did  the  shooting. 
Towson  testified  that  as  he  ])assed  down  the  lane,  he  saw  a 
man  behind  a  tree;  ihat  Ik;  had  been  shot  at  by  some  nnknown 
person,  near  the  same  s))ot  the  night  before;  that  he  advanced 
to  the  tree,  and  saw  ibe  ]»erson  full  in  the  face,  and  recog- 
nized the  traverser,  whom  he  had  known  for  years;  ihat  the 
traverser  stepi)cd  around  the  tree,  and  with  his  left  lumd  fired 
at  him  an<l  ran;  that  he  returned  Ihe  .shot  and  ])ursued ;  that 
sc^veral  running  shots  were  e.Nclianged,  and  the  traversei'  es- 
caped; that  later,  about  nine  o'clock,  he  went  to  the  post- 
otHce  and  saw  the  traverser  sitting  with  Harry  End^ley,  at 
llreiiner's  corner. 

On  cross-examinati(m,  he  said  he  had  heard  ^Marshall  Hoff- 
nian  say,  he  ha<l  seen  the  traverscsr  at  Iloll'man's  Corner,  at  llu; 
very  time  of  the  shooting,  and  Ihat  he  went  on  !May  4th  to 
sec  .Marshall's  father,  Charles  llofVman,  about  it,  and  had  a 
conversation  with  him.  Ke  was  asked  if  he  did  not  tell 
Charles  Hoffman  if  he  would  send  ^larshall  away  until  after 
the  traverser's  trial,  that  he,  witness,  would  pay  him  wages 
during  the  time  and  exjienses,  and  he  denied  making  such 
statement.  He  was  also  asked  if  he  did  not  sid)se(]uently  re- 
turn and  ask  Charles  Hoffman  not  to  say  anything  about  that 
conversation,  to  which  he  rei)lied  that  he  had  heard  ^Farshall 
was  seared  about  being  summoned,  and  he  went  back  and  told 
his  father  that  ^larshall  could  avoid  being  summoned  by  go- 
ing away,  lieing  then  asked  if  he  was  eoncerued  about  ^lar- 
shall.  lu!  rejdied,  ''one  for  him  and  two  for  nie." 

Charles  HofTnuin,  for  the  defense,  tesiiiled  that  Towson 
came  to  his  shop  ^lay  4th,  and  among  other  things,  said:  "I 
did  not  quite  get  him  (meaning  the  traverser)  last  winter, 
but  1  will  get  him  now,"  and  offered  further  to  prove  by  him, 
that  at  the  same  time  Towson  asked  what  ^Marshall  was  do- 
ing, to  which  he  replied  that  he  was  wiu'king  when  he  could  get 
Work,  and  Towson  said,  "if  you  Avill  send  him  away  until 
after  trial  of  Kichanlson's  case,  I  will  pay  him  wages  and 
expenses,"  but  that  he  rejected  the  proposition,  and  said  his 


1  I 


I'Vi 


ili* 


Hi 


S 


'i'\ 


224 


AMERICAN  CRIMINAL  REPORTS. 


son  should  testify  if  summoned  to  whatever  he  know;  and  that 
Towson  thou  left,  but  subsequently  returned  and  asked  him 
to  «ay  nothing  about  what  ho  proposed  to  him.  This  prof- 
fered testimony  was  excluded,  and  its  exclusion  constitutes  the 
first  exc'e])tion. 

To  corroborate  ToAvson's  identification  of  the  traverser, 
Elancho  Donaldson  and  Claude  Ferguson  testified  that  on  the 
evening  of  May  2nd  they  were  sitting  on  a  bench  at  the  rail- 
way station  at  Smithsburg,  and  hoard  a  pistol-shot  in  the  di- 
rection of  Towson's  lane,  at  ten  minutes  after  eight  o'clock,  and 
several  shots  a  few  minutes  later ;  that  about  five  minutes  after 
the  shooting,  some  person  ran  doAvn  the  road,  to  the  railroad, 
and  as  he  passed  under  the  street  lamp  they  both  recognized 
him  as  the  traverser,  whom  they  knew  well.  To  contradict 
this  testimony,  the  traverser  proposed  to  show  by  John  linger 
and  three  other  witnesses,  all  young  men  with  good  eyesight, 
that  on  Saturday  and  Sunday  evening,  llay  27th  and  2Sth, 
at  8 :45  o'clock,  they  wore  in  the  seat  occupied  by  Elancho 
Donaldson  and  Claiido  Ferguson  on  jMay  2d,  and  that  each 
of  those  evenings  was  clear,  and  the  same  street  lamp,  in  the 
same  condition  as  on  ^Fay  2d,  was  burning  with  its  usual 
brightness;  that  while  thoy  were  thus  seated,  two  persons,  in 
pursuance  of  previous  arrangement,  both  well  known  to  all 
of  them,  but  neither  resend»!ing  the  other,  came,  one  at  a  time, 
from  Towson's  lane,  jiassed  over  the  railroad  and  under  the 
street  lamp,  as  it  had  been  testified  the  traverser  did,  and  that 
it  was  impossible  for  any  one  of  the  four  present  to  identify 
either  person  so  ])assing,  or  to  determine  which  of  the  two 
came  first,  and  that  no  ehangos  had  taken  place  in  the  sur- 
roundings of  the  seat  or  of  the  lamp,  except  that  the  foliage; 
of  a  locust  tree  near  the  lamp  was  denser  on  the  last  occasiftii, 
but  that  it  did  not  obscure  the  view  from  the  seat  to  the  lamp; 
and  proposed  further  to  ask  those  witnesses,  from  the  obs((rva- 
tions  made  by  them,  whether,  in  their  opinion,  it  wcmld  bo 
possible  to  distinguish  the  traverser  from  Percy  Enddey,  un- 
der the  circumstances  testified  to  by  l>lanche  Donabl.i<m  and 
Claude  Ferguson — Percy  Embley  having  testified  that  ho  fired 
the  shot  in  joke,  and  then  ran  past  (he  station  and  street 
lamp  in  the  manner  described.  The  court  excluded  the  testi- 
m(niy  thus  offered,  and  its  exclusion  constitutes  the  second  ex- 
ception.    On  cross-examination  Towson  was  asked  if  ho  did 
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not  call  on  M.  Caii^r  on  May  4th,  at  his  hotel,  and  ask  hi  in 
if  he  did  not  know  something  about  llicliardson  shooting  at 
him,  to  which  Cariior  replied,  "i^othing  but  hearsay,  and  that 
(lo(>s  not  count,"  and  if  he  (Towson)  did  not  then  say,  "^Mr. 
Carper,  we  pr<)])<)se  to  pay  for  our  evidence,  and  ])ay  well  for 
it"' — all  of  which  Towson  denied.  The  traverser  subsecjuently 
offered  to  show  by  Carjier  that  Towson  did  make  the  state- 
iiii'iits  Avhich  ho  denied,  but  the  court  refused  to  allow  the  con- 
tradiction, and  this  refusal  constitutes  the  third  exception. 
The  ilrst  and  third  except  ions  may  bo  conveniently  considered 
together,  and  the  second  cxcei)tion  will  bo  first  considered. 

It  appears  from  examining  the  testimony  of  JJlanch  Don- 
aldson and  Claude  Ferguson,  that  though  they  saw  the  ])er- 
siiu  full  in  the  face  as  he  came  down  the  road,  they  did  not 
identify  him  until  he  jnissed  the  lamp,  which  was  9-t  feet 
from  them.  Their  sole  means  of  identillcation  was  the  light 
of  the  street  lamp  at  the  moment  when  the  side  of  his  face, 
D-i  feet  distant,  was  turned  to  them.  While  their  testimony 
is  ])ositive  and  nntpialiiied,  it  can,  from  its  very  nature,  indi- 
cate only  their  convi<'tion  or  opinion  resulting  from  the  facts 
(iliscrved  by  them,  and  might  or  might  not  be  satisfactory  to 
iithcrs  Avith  the  same  oj)i)ortunities  for  observation,  and  the 
isame  acquaintance  Avith  the  traverser.  It  Avas  proper  testi- 
iiiduy,  and,  unchallenged,  Avould  doubtless  be  accei)ted  as  con- 
vincing. But  let  ns  sui)pose  that  the  Avitnesses  Avhose  testi- 
iiKiny  was  excluded  had  been  sitting  beside  blisses  Dimaldson 
and  Ferguson  at  the  monu-nt  this  ])erson  ])assed,  and  that  their 
knowledge  of  Ilichardson  and  their  ca])acity  for  observation 
were  e(pial  in  all  res[)ects  to  that  of  blisses  Donaldson  and 
Ferguson,  and  that  they  had  been  called  by  the  defense  to 
l)nive  that,  notAAMthstanding  these  facts,  not  one  of  the  four 
was  able  to  identify  the  person  passing,  can  it  be  supposed 
that  their  testimony  could  have  been  pro])erly  excluded^  And, 
if  not,  is  there  any  rational  ground,  cither  in  common  experi- 
ence, or  in  the  rules  of  evidence,  n])on  Avhich  it  should  be 
excluded  as  it  Avas  offered  ?  The  testimony  of  Miss  Donald- 
son and  Ferguson  Avas  but  their  narration  of  the  eft'ect  pro- 
duced on  their  minds  by  the  facts  ol)served,  but  npon  sound 
Icaal  ])rinci]iles  it  becomes  primary  evidence,  because  the  con- 
ditions producing  that  efltect  c<mld  not  be  reproduced  in  con- 
crete form  to  th(^  jury.  Wharton  says  this  is  especially  true 
Vol.  XV— 15 
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in  questions  of  identification,  "where  a  witness  is  allowed  to 
speak  as  to  his  opinion  or  belief"  (Whart.  Cr.  Ev.  §  45!); 
and  again,  ho  says,  in  section  807,  "In  questions  of  identity 
wo  have,  after  all,  to  go  back  to  opinion."  In  Com.  v.  Dorscij, 
103  ]\Iass.  420,  Chief  Justice  Chapman  said:  "In  tcstifyiin>' 
to  the  identity  of  a  person,  the  statement  often  can  be  nothiin; 
more  than  belief  or  opinion.  This  is  esjieeially  so  when  tlio 
person  is  seen  in  the  night,  or  at  a  distance,  or  for  a  very 
short  time."  And  in  the  case  before  us,  all  the  eleinents  of 
uncertainty  and  doubt  mentioned  by  him  arc  found.  The 
cases  show  that  whenever  the  witness  has  had  the  means  of 
observation,  and  the  facts  and  circumstances  which  lead  his 
mind  to  a  conclusion  are  incapable  of  being  detailed  and 
described  so  as  to  enable  any  one  but  the  observer  himsolf 
to  form  an  intelligent  conclusion  from  them,  the  witness  is 
allowed  to  give  his  ovm  opinion,  or  the  conclusion  of  his  (jwii 
mind.  This  is  the  principle  upon  which  the  testimony  of  ^liss 
Donaldson  and  Ferguson  had  value,  and  was  admitted,  and 
upon  which  the  testimony  of  Unger  and  his  comj)aui()ns,  if 
they  had  Ixicn  ])resent  also,  Avhatcver  the  result  of  their  obser- 
vation, whether  to  confirm  or  ctmtradict,  would  have  been 
eqmdly  admitted.  ]>ut  it  may  be  said  their  observation  was 
not  of  the  same  facts,  but  was  a  mere  experiment;  the  obser- 
vation of  other,  though  analogous,  facts,  and  therefm'e  neither 
these  facts  nor  the  opinion  resulting  therefrom  are  admissible. 
Upon  principle  we  can  discover  no  sound  cause  for  such  dis- 
tinction. If  the  brilliancy  of  tl  j  lamp  at  that  point  on  ^lay 
2d  was  such  as  to  enable  ]\Iiss  Donaldson  and  Ferguson  to 
identify  Richardson  under  the  circumstauces  stated,  it  should 
have  enabled  Fuger  and  his  c()m])anioiis,  on  ]\Iay  27th  and 
2Sth,  their  vision  being  equally  good,  to  identify  a  person 
equally  well  known  to  them,  under  ])re('ise]y  similar  condi- 
tions and  circumstances.  This  is  a  pro])(»sition  which  ought 
not  to  require  argument  for  its  su])port.  The  record  shows 
that  the  conditions  were  as  nearly  identical  when  the  experi- 
ments of  Fnger  were  made,  as  it  was  in  human  care  and  cau- 
tion to  have  them.  The  seat  at  the  railroad  and  the  street 
lamp  were  the  same,  and  in  the  same  locations;  the  lamp  was 
burning  with  the  same  power  and  brilliancy;  the  season  of 
the  year  and  the  atmospheric  conditions  were  the  same;  the 
hour  about  35  minutes  later  only,  but  at  that  date  the  suu 
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soi  25  minutes  later  than  on  May  2d,  and  the  decline  of  the 
natural  li^lit  must  have  l)een  al)f»ut  the  same;  no  eanse  can 
be  sufigested  for  any  difference  in  the  diffusion  of  light  from 
the  lamp,  and  there  was  no  change  in  any  of  the  surroundings 
of  the  place. 

In  Yates  v.  People,  32  X.  Y.  509,  where  the  question  was 
the  ca])acity  of  the  traverser  to  identify  the  deceased,  whom 
he  had  killed,  as  a  i)olice  officer,  by  his  uniform,  cap  and 
shield,  by  the  light  of  a  street  lamp,  at  9  o'clock  on  the  even- 
ing of  October  1st,  evidence  was  offered  of  an  exi)erinient, 
made  January  21st  following,  at  the  same  lamp  and  the  same 
hour,  and  the  evidence  was  excluded;  not,  however,  because  it 
was  per  se  inadmissible,  but  because  the  seasons  of  the  year 
were  different,  involving  probable  different  atmosidieric  con- 
ditions, and  because  there  was  no  offer  that  the  conditicms 
and  power  of  the  light  were  the  same,  or  that  the  general  sur- 
roundings were  the  same.  IJut  in  Cliicofjo,  St.  Louis  tC*  I\ 
7?.  7?.  V.  Champion  (Ind.  Su]).)  32  X.  E.  S74,  23  L.  R.  A. 
S(n,  where  an  accident  had  occurred  in  the  management  of  a 
hand  car,  evidence  of  an  experiment  with  a  similar  car,  with 
the  same  brakeman  in  charge,  on  the  same  siding,  and  un- 
der the  same  circumstances,  was  held,  on  apjieal,  to  have  been 
iiii])ro])erly  excluded  by  the  trial  court.  The  case  of  Smith  v. 
Sidle,  2  Ohio  St.  511,  ])resents  an  interesting  examimition  by 
Judge  Thurman  of  the  legal  princi])les  by  which  such  evi- 
dence should  be  tested,  llolcombe  had  been  fired  ui)on,  at 
night,  through  the  window  of  a  tavern,  while  stooping  to 
take  some  books  from  a  table  near  the  window.  He  testifiecl 
that  he  saw,  through  the  glass,  a  man  very  dose — with  arm 
extended,  and  a  pistol  in  his  hand,  directed  at  him,  and  that 
he  thoitf/ht  it  was  the  defendant;  that  at  the  moment  the  i)istol 
was  discharged,  and  by  the  flash,  he  distinctly  saw  and  posi- 
tively recognized  the  defendant.  The  State  also  examined 
other  witnesses,  not  present  at  the  shooting,  as  to  exjieriments 
and  observations  made  by  them  at  that  window,  under  the 
same  circumstances  in  all  respects  as  those  of  the  actual  shoot- 
ing, and  as  to  their  ojiinion  of  the  results,  for  the  purjxise  of 
proving  by  inference  from  such  observations,  that  llolcombe 
could  have  seen  and  recognized  the  defendant,  as  ho  swore  he 
did.  The  defendant  then  offered  to  prove  by  other  witnesses 
that  shortly  after  the  shooting,  at  another  spot  than  that  whoro 
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it  had  occuvrcd,  they  had  made  experiments  as  nearly  as  pos- 
sible siDiilar  in  all  respects  to  those  of  the  State,  and  that 
though  they  could  see  the  person  on  the  outside  of  the  window, 
they  could  not  distinguish  or  identify  him,  either  before  tlus 
firing,  or  by  the  flash  at  the  discharge  of  the  pistol.  The 
trial  court  excluded  all  the  facts  olTered  in  evidence,  but  i)er- 
mitted  the  witness,  as  an  cxjiert  in  the  laws  of  light  and 
vision,  to  state  his  o]>inion  as  to  the  effect  of  the  sudden  light 
made  by  the  discharge  of  the  ])istol.  The  exclusion  of  iho 
facts  and  of  the  resulting  opinion  thereon  was  held  error  by 
the  Supreme  Court,  Judge  Thurman  saying:  "It  was  cer- 
tainly lawful  to  disprove  llolcond^e's  statement  by  showing  tlu; 
impossibility,  or  the  natural  iuiprobability  of  its  being  true, 
but  it  is  said  this  could  not  l»e  done  by  proof  of  experimeiils. 
If  not,  how  could  the  proof  be  made?  Xo  one  but  Ilolcombc 
was  looking  through  the  window  when  the  criuic  was  coiii- 
niitted.  'No  one  but  he  saw  the  pistol  fired,  or  the  jierson  who 
did  it.  Direct  contradiction  by  eye-witnesses  was  thercfnrc 
impossible,  and  would  perhaps  be  equally  im])ossil)lc  in  a  largi; 
majority  of  the  cases.  I'nless,  then,  ])roof  of  experiments  is 
receivable,  a  man  is  very  much  at  the  mercy  of  another  who 
swears  against  him,  and  perjury,  or  mistake,  however  greiit, 
instead  of  incurring  punishment  or  being  rectified,  may  an- 
swer to  produce  conviction.  It  was  also  argued  that  the  Stat(! 
cannot  come  prepared  to  meet  proof  of  facts  that  are  not  part 
of  the  res  gestw.  But  the  credibility  of  testimony  is  always  iu 
issue,  and  the  State  must  come  ])repared  to  maintain  the  credi- 
bility of  hers.  Finally  it  is  said  that  notwithstanding  the  re- 
sult of  the  experiments,  it  is  possible  IIolcond)e  saw  what  he 
said  he  did.  Granted.  Hut  what  of  that?  It  was  not  indis- 
pensable to  the  defense  to  pi-ov'e  the  utter  impossibility  of 
his  statement.  Evidence  that  tended  to  show  its  improbability 
was  competent,  and  such  evidence,  if  it  did  not  convince,  might 
at  least  have  raised  a  reasonable  doubt  in  the  minds  of  the 
jury."  These  observations  are  so  sensible  and  just;  they  come 
from  so  high  a  source,  and  throw  so  clear  a  light  ujxm  the 
question  before  us,  that  we  have  felt  justified  in  rejieating  them, 
and  we  are  clearly  of  opinion  that  the  evidence  offered  under 
the  second  exception  was  competent,  whatever  may  be  its 
weight,  and  should  have  gone  to  the  jury  for  their  considera- 
tion. 
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The  first  and  third  cxcoptinns  arc  suhstanti'ally  the  same. 
Tho  first  ])roseiit.s  the  question  whether  nuo  who  has  denied 
offering  a  hril)c  to  a  witness  to  ])revent  his  giving  testimony 
in  that  canse,  may  bo  cctntradieted  by  the  ])erson  to  whom 
tlie  bribe  was  offered.  Tho  third  is,  wdietJua-  the  same  witness 
Avho  has  also  denied  offering  a  bribe  to  another  witnesses  to  in- 
dnoe  him  to  testify  in  that  cause,  after  the  witness  has  in- 
formed him  he  knows  nothing  but  hearsay,  may  be  contra- 
dicted in  like  manner.  It  was  contended  that  he  cannot,  bc- 
canso  of  the  well-established  rule  of  evidence,  that  where  a 
witness  on  cross-examination  has  answered  a  question  collateral 
to  the  issue,  such  answer  cannot  be  contradicted.  ]]nt  this  rule 
loaves  iindeclared  what  is  within  the  cases,  irrelevant  or  colla- 
teral for  the  purpose  of  excluding  the  contradicting  evidence. 
In  the  leading  case  of  Allornrij  (iciicral  v.  Hitchcock,  1  Ex- 
chequer 01,  Chief  IJaron  Pollock  says:  ''The  test  whether 
the  matter  is  collateral  is  this:  if  the  answ(>r  of  a  witness 
is  a  matter  which  you  would  be  allowed  on  your  ])art  to  ]>rove 
in  evidence;  if  it  have  such  a  connection  with  the  is^iie  that 
you  would  be  allowed  to  give  it  in  evidence,  then  it  is  a  mat- 
ter on  which  you  may  contradict  him."  In  that  case,  it  was 
held  that  a  witness  who  had  denied  on  cross-examination  that 
he  had  said  the  otHcers  of  the  crown  had  olfered  him  a  bribe 
to  testify  as  he  did,  could  not  bo  contradicted  by  proof  that  he 
had  so  said,  and  Ave  have  no  occasion  to  doubt  the  correctness 
of  that  decision.  As  was  said  in  the  course  of  that  o])inion : 
"It  is  totally  irrelevant  to  the  matter  in  issue  that  some  per- 
son should  have  thought  fit  to  olfer  a  bribe  to  the  witness 
to  give  an  untrue  account  of  a  transaction,  and  it  is  of  no 
importance  whatever,  if  thai  hvitie  vas  not  acce])ted.  It  is  no 
disparagement  to  a  man  that  a  bribe  is  offered  to  him.  It 
may  he  a  (lisparaf/cincnt  to  the  person  tvho  malces  the  offer. 
Lord  ISlafford's  Case,  7  llow.  St.  Trials,  1400,  was  totally  dif- 
ferent. There  the  U'itncss  himself  had  been  imjdicated  in  of- 
fering a  bribe  to  some  other  person.  That  immediately  af- 
fected him  as  ])roving  that  he  had  acted  the  ]iart  of  a  suborner 
for  the  purpose  of  ])orverting  the  truth.  In  that  case  the  evi- 
dence was  to  show  that  the  Avitness  had  offei'ed  a  bribe  in  the 
parlictilar  case,  and  the  object  Avas  to  shoAV  that  he  Avas  so 
affected  toAvards  the  party  accused  as  to  be  Avilling  to  adopt 
any  corrupt  course  in  order  to  carry  out  his  imrpose."     And 
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Bjirnn  Aldcrson  snid  in  tho  snnio  onso:  *'Tlio  ovidonco  i.-t 
rc('('i\iil)I('  as  tciwliiiu'  to  sIkiw  tliat  \\u\  iiiaii  who  liiiiisclf  ciiiiio 
to  give  ovidciK'o  npaiust  Lord  Staifonl,  was  oinbittorcd  against, 
liiiii,  and  liad  ciideavored  to  jicrsuadc  olhcv  peojdo  to  nivn 
fals(^  evidence  c-n  the  same  side.  That  had  a  tenck'ncy  to 
show  that  his  testimony  conld  not  he  relied  on  by  the  jury.'' 
In  J!c(jiiia  V.  Jlidlc,  S  (^)x.  Crini.  Cases  14,  the  above  case 
was  reviewed  by  nine  jndji'es  and  was  hehl  to  have  placed  the 
rnlo  of  law  npon  reasonable  gronnd,  and  all  the  jndgcs  afj;n'i'(l 
that  the  ride  of  exclusion  does  not  end)race  cases  "where  the 
matter  in(]uired  into  is  of  a  kind  which  brings  a  witness  into 
special  connection,  in  some  W'ay,  with  the  subject  of  the  issue, 
or  with  one  of  the  jtarties  to  the  issue,  as  where  the  matter 
inquired  into  is  whether  the  witness  has  not  received  a  brihc 
from  one  of  the  parties,  or  whether  the  witness  was  not  liv- 
ing as  the  mistress  of  one  of  the  ])arties."  The  incinirv  in  th(( 
case  before  ns,  is  precisely  that  in  Lord  Slafford's  Case  (7 
Howell's  Stat(>  Trials,  14()()),  and  falls  directly  within  the  rea- 
soning of  licfjiiin  r.  liuikc,  supra,  and  of  Moilailj)  v.  London, 
and  Dover  11.  \V.,  L.  K.,  n  Q.  15,  .'511),  where  (Miief  Justice 
Cockburn  said:  "If  you  can  show  that  a  ])laintiff  lias  been 
suborning  false  testimony  it  is  strong  evidence  he  knew  ])er- 
fectly  well  his  cause  was  an  nnrightecms  one,  and  it  is  evi- 
dence which  ought  to  be  submitted  to  the  consideration  of 
the  tribunal  Avhich  has  to  judge  of  the  facts,  inasmuch  as  it 
goes  to  show  h((  thinks  he  has  a  bad  case."  Here  the  witness 
is  not  technically  a  ])arty,  but,  as  jirosecuting  witness,  his  po- 
sition, for  the  puri)ose  of  this  inquiry,  is  not  distinguishable 
from  that  of  a  ]iarty.  In  Wise  v.  Ackvrman,  70  ]\Id.  o})4,  2.') 
Atl.  424,  it  was  jiroposed,  on  cross-examination  of  a  witness 
testifying  for  jdaiiitift'  in  a  damage  suit,  to  ask  whether  he  had 
not  said,  in  urging  settlement  of  another  damage  suit,  that  ho, 
as  a  medical  witness  in  a  former  trial  of  the  then  ])ending 
case,  had  been  instrumental  in  getting  a  big  verdict  for  the 
plaintiff;  and  the  (luestion  was  not  allowed.  U|)on  ap])eal 
this  court  re\ersed  the  judgment,  Chief  .Justice  Alvey  say- 
ing: *'It  was  clearly  within  the  sco])e  of  ])roper  cross-ex- 
amination, and,  upon  the  witness  denying  the  use  of  the  lan- 
guage ini])uted  to  him,  it  could  be  com])etent  to  prove  what 
he  did  say,  not  with  tho  view  of  having  a  direct  effect  upon 
the  issue,  but  to  show  what  was  the  state  of  mind  of  tho 
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witness,  his  rolnlion  to  the  plaiutifT,  and  his  niotivo  and  tom- 
]tfi'  ill  the  ])iirficiiiar  truusac'tioii,  so  as  to  ciial)h!  tho  jury  to 
(letonnine  the  weight  due  to  his  testimony;  and  this  is  in  no 
jiroper  sense  collateral  to  the  iiKpiiry."  We  think  the  testi- 
mony cxelnded  under  the  first  and  third  exceptions  shouhl  have 
been  achiiitted. 
Jiuiginent  reversed,  and  cause  remanded  for  a  new  trial. 


Statk  v.  Miller. 

Iu3  lud.  229—54  N.  E.  Rep.  808. 

Decided   October  12,   1899. 

Fai.se  Prktensfs — Tndktmknt:  Insufficiency  of  the  indictment — 
Failure  to  aver  ownership  o/  vwncy  obtained,  and  of  consum- 
mation of  inducing  cause. 

1.  In   an   indictment   for   obtaining   money   by   false    pretenses,   the 

ownerslilp  of  the  money  alleged  to  have  been  obtained  must  be 
stated. 

2.  The  relation  of  the  false  pretenses,  as  an  Inducing  cause,  to  the 

obtaining  of  the  money,  should  be  averred. 

3.  The  indictment  charged,  that  the  accused,  with  intent  to  defraud 

another,  and,  to  induce  him  to  i)urchase  a  horse,  made  cer- 
tain false  pretenses  as  to  the  ownership  of  the  horse,  and  did 
thereby  obtain  fiom  him  ten  dollars;  but,  the  ownership  of  the 
money  was  not  averred,  nor,  was  it  averred  that  the  sale  was 
consummated.     Held,   that   the   indictment   was   Insufficient. 

Supremo  Court  of  Tndinna. 

Appeal  from  Circuit  Court,  Elkhart  County;  Hon.  Henry 
J).  Wilson,  Judge. 

Edward  ^lilkr,  indicted  for  ohtaiuing  money  under  false 
))retenses.  Indictment  (puished.  TLo  State  ai)pcals.  Af- 
firmed. 

Clias.  G.  Shna,  Prosecuting  Attorney,  and  IF.  L.   Taylor, 
Attorney  General,  for  the  State. 
Lou  W.  Vail,  for  the  appellee. 

BowT.TNO.  .T.  This  was  a  prosecution  under  §  2204  Tl.  S. 
1881,  §  2352  Eurns  1SI)4,  for  obtaining  money  by  false  pre- 
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tcnsos.  On  tlio  nidtinn  for  llio  niipolloo,  the  inclictmcnt  was 
qiiiisli(Ml  on  tli(!  p-ronnd  that  it  did  n(»t  slate  facts  suHicicnt  to 
constiluto  a  ])nMie  (dVt-nso.  The  Pro.sociitiiis  Attorney  excepted 
to  the  o|)inion  of  the  court  njton  the  ])oint  of  hxw  so  presented, 
and  reserved  it  for  (h'cision  upon  an  ai)peal  to  this  court. 

The  indictment  was  in  these  words  (title  and  indorscmeni 
omitted)  :  "The  grand  jurv  of  the  Cimnty  of  Elkhart,  and 
State  of  Indiana,  upf»n  their  oath  do  charne  and  present: 
That  on  the  4th  day  of  :^^nrch,  ISOO,  at  the  County  of  Elkhart, 
and  State  of  Indiana,  one  Edward  ^liller  did  then  and  thoro 
feloniously,  unlawfully,  and  falsely  pretend  to  one  Rohert 
White,  with  intent  then  and  there,  and  by  such  false  pretense 
to  cheat  and  defraud  the  said  llobert  White,  for  the  purpose 
of  inducing  tla^  said  Ilohert  AVhite  to  huy  a  certain  hay  horse, 
and  of  obtaining  from  the  said  Ivobei't  White  n  certain  sum 
of  money,  to-wit,  the  sum  of  ten  dollars,  good  and  lawful 
money  of  the  Tnited  States  of  America,  then  and  there  of  the 
value  of  ten  dollars;  that  the  said  Edward  ]\Iiller  was  then 
and  there  the  owner  of,  and  had  the  right  to  sell,  the  said 
l)ay  horse  then  and  there  being;  that  the  said  Ilobert  White, 
relying  u])on  the  said  representations  of  the  said  Edward 
!Miller,  and  his  false  pretenses  as  aforesaid,  and  believing  the 
same  to  be  true,  and  being  thereby  deceived,  and  having  no 
means  of  ascertaining  the  contrary,  did  then  and  there,  u]ion 
the  said  day,  give  to  the  said  Edward  ]\Iillcr  the  said  sum  of 
money,  to-wit,  ten  ($10)  dollars,  and  the  said  Edward  ^Millei' 
did  then  and  there,  and  thereby  receive  and  obtain  posses- 
sion by  means  of  his  false  pretenses,  as  aforesaid,  of  the  said 
sum  of  money,  to-wit,  ten  dollars,  to  the  injury  of  the  said 
Ilobert  White;  whereas,  in  truth  and  in  fact,  said  false  re])r('- 
sentations  and  pretenses  were  wholly  false,  ;  .id  the  said  bay 
h(.rsc  was  not  then  and  there  the  in'opcrty  of  the  said  Edwanl 
Miller,  but  of  another  person,  and  the  said  Edward  ^Miller  hud 
no  right  to  sell  the  said  bay  horse,  as  the  said  Edward  ]\liller 
then  and  there  well  knew,  contrary,  etc.  Chas.  G.  Sims,  Pros. 
Att'y." 

The  ruling  of  the  Court  upon  the  motion  to  quash  was 
clearly  right.  The  indictment  was  fatally  defective  in  at  least 
two  particulars.  It  failed  to  state  the  ownership  of  the  $10 
alleged  to  have  been  obtained  from  White,  and  it  showed  no 
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crmiiocti'on  botwoon  tlio  falso  prctonsos  nnd  llio  ixiyincnt  or 
delivery  of  llio  nioiipy  by  Whito  to  tl»o  nppcllee. 

It  is  said  in  Slalc  v.  ^milh,  8  Ulnekf.  4S9:  "It  i.s  not 
necessary  to  express  nn  o])ini()n  n])on  tlu^  ])(iint  in  lliis  ciise, 
as   tiic  connt  of   tlio   indictineiit  now  niidcr   consideratiipn    in 

clearly  bad  in  not  nllcfiiii!!  tlio  ownersidp  of  flie  <;■ U  olitained. 

3  Chit.  Cr.  Law,  J)!)!);  Wharf.  Or.  Law,  4(1.'');  Hn/.  r.  I'niirr, 
3  Adol.  &  E.  (N".  S.)  21>2;  ]!rrj.  r.  Norlon.  8  Car.  &  l\  VMi; 
^Idle  V.  Lalhrop,  1.^)  Vt.  27!)." 

A{i;ain,  in  Ijcohohl  v.  Siulc,  n.T  Tnd.  484,  Iho  ('oiirt  Hay: 
*'Xo  ownership  of  the  money  obtained  is  allej^iMl  in  the-  in- 
dictment. This  is  essential,  as  has  h(M'etofore  been  deler- 
niined  by  this  conrt.  Slaic  v.  SmUk,  8  IMackf.  48!).  That  it 
was  money  obtained  in  this  case,  instead  of  other  properly, 
can  make  no  difference,  that  we  can  ])erceive,  in  respect  to  iho 
necessity  of  an  allegation  of  ownership.  Th(>  case  of  Jlcf/.  r. 
Norton,  8  Cai*.  &  P.  100,  cited  in  Stale,  v.  Smith,  supra,  was 
a  case  of  the  obtaining;  of  money,  in  wliieh  it  was  held  that 
nn  allegation  of  ownership  was  essential." 

The  representations  set  out  in  the  indictment  indicate  that 
their  object  was  to  indnco  AVhitc  to  purchase  a  horse;  but  it 
does  not  appear  that  they  •were  effective  for  that  ])urpos(^,  or 
that  any  sale  of  the  horse  was  made.  There  is  no  charge  in 
the  indictment  that  the  false  re])resentations  were  nuide  to 
obtain  credit,  but  it  is  alleged  that  they  were  nuidc  "for  the 
purpose  of  inducing  the  said  liobert  White  to  buy  a  certain 
bay  horse,  and  of  obtaining  from  the  said  Ifobert  White  a 
certain  sum  of  money,  to-wit,"  etc.  As  no  sale  of  the  horso 
took  ]>lacc,  no  connection  is  sliown  between  the  alleged  ])ro- 
tenses  and  the  delivery  of  the  $10  to  appellee.  It  is  said  in 
Com..  V.  Strain,  10  Jiletc.  (^fass.)  521,  cited  in  Stale  v.  Will- 
iams, 103  Ind.  235,  2  I^.  E.  585,  "that  the  sale  or  e.xrhange 
ought  to  be  set  forth  in  the  indictment,  and  that  the  false 
pretenses  should  be  alleged  to  have  been  made  with  a  \\v\v  to 
eff(!ct  such  sale  or  exchange,  and  that  by  reason  thereof  the 
party  was  induced  to  buy  or  exchange,  as  the  case  may  be." 

There  was  no  error  in  the  ruling  of  the  court,  and  the  judg- 
ment ia  atlirmed. 
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Statk  v.  Ilir,EV. 

65  N.  J.  L.  624—48  Atl.   Rep.   530. 

Derided   March   4,   1901. 

False  Pretenses — Vakiaxci::     Testimony  must  be  ronflned  to  the  aver- 
ments in  the  i7tdictment — Evidence  insuffleient. 

On   trial   of  an   indictment  for  ol)taining  money   by   false  pretense, 
It  is  error  to  permit  tlie  jury  to  convict  for  falsity  not  allcgeil  in 
the  indictment. 
(Syllabus  by  the  Court.) 

(The  court  also  strongly  intimates  that  the  prosecution  failed  to 
make  out  a  case  independent  of  the  indictment. — J.  F.  G.) 

Conrt  of  Eri'or.s  and  A])])Oiils  of  Xcw  Jorsoy. 

Error  to  the  Sn])r(.'iii(!  Court. 

James  Tiilcv  Avas  convicted  of  obtaining;  money  by  fals(>  ]);•(>- 
tenses.  T)iis  conviction  was  affirmed  by  the  Supreme  Cniiit. 
(05  X.  J.  L.  11)2:  4(1  Atl.  Jiep.  700.)  The  defendant  briii-s 
error.     Iveversod. 

Clarct)ce  Lhin,  for  the  plaintiflF  in  error. 

James  S.  Enviii,  Prosecutor  of  tlie  Pleas,  for  the  State. 

Collins,  J.  The  indictment  in  this  case  was  for  obtainiiii!.' 
money  bv  false  i)retens(>s.  It  ailciied  that  the  defendant,  in 
order  to  induce  a  contract  of  purchase  of  certain  land  i)y  one 
John  McGrath,  did  on  February  7,  lSi)4,  represent  that  he 
owned  the  land  unincumbered;  and  afterward,  in  order  to  in- 
duce the  payment  of  an  installment  of  the  purchas(!  ])rice,  did, 
on  ^larch  7,  1S!)S,  falsely  jiretend  that  the  title  was  still  uniii- 
cnnd^ered,  Avhen  in  fact  such  tith;  was  then  incund)ered  by  a 
mortgage  that  he  had  given  shortly  after  the  making  of  the 
contract.  Tlie  jiroof  at  the  trial  was  that  at  the  time  of  the 
contract  the  land  embrace<l  therein  was  owned  by  one  lirinker- 
hoff  unincumbered,  and  on  ^larch  2.'},  ]St)4,  was  by  him  sold 
and  conveyed  to  the  defendant,  who  on  the  same  day  gave  a 
mortgage  njxm  it.  Xo  rei)resentation  at  any  other  time  than 
on  February  7,  1S()4,  was  ])roved ;  the  trial  court  submitting 
the  case  to  the  jury  on  the  ther)ry  that  silence  might  constitute 
a   continuing   misrepresentation.      Intentional   falsity   of   the 
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oiiii'iiial  roproscntation  of  ownership  was  expressly  submitted 
ns  warranting  conviction.  This  was  erroneous.  It  doubtless 
c'S('ti])('d  the  notice  of  the  trial  court,  as  well  as  of  the  Su- 
]>r('iiie  Court  on  review,  that  the  indictment  does  not  negative 
the  fact  of  the  defendant's  ownership.  'J'he  onlv  false  pre- 
tense averred  is  that  the  land  was  on  IMarch  7,  18'JS,  unin- 
eiUMbered.  It  is  well  settled  in  this  State  that,  in  an  indict- 
iiKiit  for  obtaining  money  by  false  pretenses,  every  misrepre- 
sentation relied  on  for  conviction  must  be  set  out  with  siif- 
ficieiit  particularity  to  ap])rise  the  defendant  of  the  ease  he 
uuist  meet.  Both  the  representation  and  its  falsity  must  bo 
pleaded  in  due  form.  State  r.  Tomlln,  20  X.  J.  Law,  13, 
25 ;  Roper  v.  State,  58  N".  J.  Law,  420,  33  Atl.  1)09 ;  Oxx  v. 
Slate,  59  T^.  ,T.  Law,  99,  35  Atl.  04G.  This  court,  in  Cunning- 
ham V.  State,  01  ^^.  J.  Lav;,  (WJO,  40  Atl.  090,  ex])licitly  de- 
clared this  rule,  and  at  the  jiresent  term,  in  State  v.  Liixton, 
(55  X.  J.  Law,  005,  48  Atl.  535,  has  re-declared  it,  although 
lidldiiig  that  defects  of  pleading  may  be  cured  by  verdict.  It 
follows  that  evidence  not  within  the  allegations  of  the  indict- 
ment is  incom])etent  to  induce  a  convictiim.  As  was  said  in 
a  case  like  the  present,  by  Chief  Justice  Eeasley,  it  is  a 
familiar  and  rudimentary  ])rinciple  that  the  allegata  and  pro- 
hata  must  correspond.  Harris  v.  State,  58  X.  J.  Law,  430, 
33  Atl.  844.  If  incompetent  evidence  gets  into  the  case,  the 
court  should  protect  the  defendant  against  't  by  a])propriate 
instruction  to  the  jury.  In  the  charge  under  review  such  evi- 
dence was  submitted  as  if  competent,  and  the  general  excep- 
tion taken  l)y  the  defendant  must  prevail,  to  overthrow  the 
verdict.  This  leads  to  a  reversal  of  the  judgment  of  con- 
viction, but  to  no  defeat  of  justice. 

As  to  ownership:  The  written  contract  delivered  to  Ifc- 
Grath,  and  offered  in  evidence  by  the  State,  although  signed 
without  a  designati(m  of  agency,  was  by  its  terms  made  "sub- 
ject to  the  owner's  approval."  Exce]>t  for  testimcmy  that  the 
])nrchaser  could  not  read,  the  trial  court  would  hardly  have 
submitted  to  the  jury  the  question  of  whether  the  defendant 
represented  himself  to  be  owner;  and,  in  light  of  all  the  evi- 
dence in  the  case,  a  finding  of  such  a  representati(m  was  not 
justifiable. 

As  to  incumbrance:  Brinkerhoff  would  not  approve  the 
contract,  and  in  order  to  carry  it  out  the  defendant  purchased 
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the  land.  Tie  raised  the  money  to  do  so  by  moans  of  a  movt- 
gago  to  a  building  and  loan  association.  AVhetber  or  not  lie 
informed  lIcGrath  of  this  mortgage  was  at  the  trial  a  dis- 
puted question,  which,  because  of  its  submission  to  the  jury 
blended  with  the  question  of  the  original  representation  of 
ownership,  was  not  settled  by  the  verdict.  This  mortgage 
was  reduced  as  ^IcGrath  paid  the  installments  on  his  con- 
tract. The  ])ayment  of  March  7,  1898,  which  is  the  subjcK-t 
of  the  indictment,  left  due  on  the  contract  the  sum  of  $150. 
J>y  the  State's  proof  it  appeared  that  no  more  than  that  sum 
Avas  due  on  the  mortgage  when  it  was  afterwards  foreclosed. 
!McGrath  was  in  no  way  defrauded  in  his  payment  of  ]\Iarch 
7,  1898.  He  made  but  one  more  payment,  namely,  $50,  and 
wilh  that  the  jiresent  indictment  does  not  deal.  We  have  not 
considered  the  question  of  Avhether  the  true  representation  of 
February  7,  1S1)4,  that  the  laud  Avas  unincundx-red,  could,  by 
the  mere  recei])t  in  silence  of  installments  on  the  contract,  be- 
come a  false  ])retonse  that  it  was  on  ^larch  7,  1S9S,  still  ini- 
incuiiibered.  The  judgment  of  the  Supreme  Court  and  that 
of  the  Sessions  must  be  rever.-;ed. 
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State  v.  ^frKi'irv. 

C8  N.  J.  L.   235—52  Atl.  Rep.   279. 

Decided  June  9,  1902. 

False   Prf.texsi;r — Indict.mknt:      Wherein    the    pretense    teas    falic 
should   be  specificaUy  set  out. 

Where,  in  an  indictment  for  oijtainins  money  under  false  pretenses, 
tlie  rPi)i'eEentalions  alleged  consist  of  a  series  of  interdependent 
statements,  tlie  allegation  of  falsity  must  not  be  negatively 
pregnant,  but  sufUciently  certain  and  si)ecific  (o  enable  the 
person  charged  to  intelligently  prepare  his  defense. 
(Syllabus  by  the  Court.) 

Supreme  Court  of  New  Jersey. 

Eugene  ^lurjdiy,  indictecl  for  obtaining  money  under  false; 

pretenses,  moves  to  quash  the  ini'ietuient.     rudictmeut  (piaslied. 

Argued  February  term,  1902,  before  l)ix()x  and  Coi.mns,  d.l. 
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James  S.  Erwin,  Prosecutor  of  the  Pleas,  for  the  State. 
McEivan  &  McEwan,  for  the  defcnclant. 

Collins,  J.  The  defendant  moves  to  quash  the  indictment 
irrtified  in  this  case,  which  was  for  obtaining  money 
mider  false  pretenses,  by  inducing  one  August  ])oppe 
to  ciish  for  the  defendant  a  paper-writing  dated  Xovend)er  30, 
ISOU  ])iirporting  to  l)e  a  check  of  one  Sarah  Lines  on  the  First 
Kii  I'  I  Bank  of  llobuken  for  $11.50,  payable  to  the  order  of 
the  defendant.  The  pretenses  set  forth  were  ''that  the  said 
paper-writing  was  then  ami  there  a  good  and  bona  fide  check 
and  order  for  the  payment  of  money  of  tenor  and  effect  afore- 
saiii.  there  and  theretofore  taken  by  the  defendant  in  good  faith 
fr.  lu  the  drawer  of  said  check."  The  falsity  of  the  pretenses 
was  alleged  in  the  following  words:  ''Whereas,  in  truth  and  in 
fact,  the  said  certain  paper-writing  was  not  then  and  there  a 
good  and  bona  fide  cheek  and  order  for  the  payment  of  money, 
of  tenor  and  effect  aforesaid,  nor  for  the  payment  of  any  money 
whatsoever;  nor  had  he  (the  defendant)  thei'e  and  therefore, 
nor  at  any  time  and  place,  taken  and  received  the  said  paper- 
writing  purporting  to  be  a  check  as  afor(;said  from  one  Sarah 
Lines,  drawer  as  aforesaid.  All  of  which  said  pretense  and  pre- 
tenses as  aforesaid  he  (the  defendant)  then  and  there  Avcll  knew 
to  ue  utterly  untrue,  false,  and  unfounded  in  fact." 

In  our  judgment  this  indictment  is  too  uncertain  to  call  on 
the  defendant  to  plead  it.  ]]oth  the  common  law  and  the  Con- 
stitution of  this  State  exact  that  there  shall  be  a  description  of 
the  crime  of  which  the  defendant  is  accused,  and  a  statement 
of  the  facts  by  which  it  is  constituted  sulHcient  to  identify  the 
accusation  so  that  the  accused  may  prepare  liis  defense.  Slate  v. 
Spear,  03  ^.  J.  Law,  170,  34  Vroom  179,  42  Atl.  840,  and 
cases  cited. 

The  general  rule  is  that  the  indictm(>nt  must  state  the  facts 
of  the  crime  with  as  much  certainly  as  the  nature  of  the  case 
will  reasonably  admit,  and  that  an  indictment  for  false  pre- 
tenses sho\ild  negative  the  pretenses  by  such  s])ecific  averment  as 
will  give  the  defendant  notice  of  what  he  has  to  prepare  to 
defend.    Slate  i\  Lu.rlon,  30  Vroom  005,  48  Atl.  535. 

Where  the  pretense  set  up  is  affirmative  and  single,  it  is  usu- 
ally sufficient  to  merely  allege  its  falsity;  but,  where  it  ccaisists 
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of  a  series  of  interdependent  statements,  the  allegation  of  falsity 
sLonld  not  be  negatively  pregnant. 

In  the  indictment  before  us  it  cannot  be  told  whether  the 
State  intends  to  prove  that  the  check  cashed  was  a  forgery,  or 
drawn  on  a  bank  in  which  the  drawer  had  no  funds,  or  not  taken 
in  good  faith  from  the  drawer,  or  not  received  at  all  from  tlio 
drawer,  or  even  not  of  the  tenor  and  cifect  rejjreseuted ;  for  it 
is  not  alleged  that  tlie  ])ers(m  defrauded  saw  the  check  before 
paying  his  money.  It  is  impossible  for  the  defendant  to  leani 
from  the  indictment  what  state  of  facts  he  will  be  called  upon 
to  meet. 

It  is  contended  from  the  State  that  the  allegation  of  false  ])«;- 
tenses  in  this  indictment  may  be  treated  as  surjdusage,  and  llic 
indictment  held  good  under  the  LSdth  section  of  the  Crimes  Act, 
(P.  L.  1S!)8,  p.  845),  as  charging  the  obtaining  of  numoy  by 
color  of  a  false  token  with  intent  to  cheat  or  defraud,  lint  I  lie 
same  difficulty  will  exist  if  this  be  attem[)ted ;  for  there  is  no 
allegation  in  the  indictment  from  which  it  appears  how  the  bank 
check  refen-ed  to  Avas  a  false  token — that  is,  whether  it  was  a 
forgery,  or  framlulently  drawn  on  a  bank  in  which  the  drawer 
had  no  funds. 

Let  the  indictment  bc  quashed. 


Broznack  v.  State. 

109  Ga.  514—35  S.  E.  Rep.  123. 

Decided  January  25,  1900. 

False  Pukticnsks — Akoijmknt  of  CorxsKt,:  Variance  as  to  whom  the 
pretense  was  made — A  false  pretense  made  in  the  purchase  of 
one  lot  of  goods  does  not  of  itself  extend  to  a  subsequent  pur- 
chase— Counsel's  belief  as  to  guilt  not  a  legitimate  feature 
of  argument. 


:l:    i' 


1.  An   allegation   In  an   accusation   that  a  given   representation  was 

made  to  one  member  of  a  firm,  witli  a  view  to  procuring  credit, 
is  not  supported  by  evidence  sliowing  tliat  sucii  a  representation 
was  made  solely  to  anotlier  member  of  tliat  firm. 

2.  A  cliarge  of  cheating  and  swindling,  alleged  to  have  been  com- 

mitted by  making  false  reijresmtations  as  to  financial  condi- 
tion, thereby  obtaining  credit,  is  not  sustained  when  it  aflirma- 
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tively  appears  that  the  goods  sold  on  the  faith  of  those  repre- 
sentations were  actually  paid  for.  Surh  reijresentatlons,  not 
repeated  or  reaffirmed,  do  not,  for  purposes  of  the  penal  statute, 
apply  to  credit  given  at  a  subsequent  period,  unless  the  person 
to  whom  the  credit  was  extended  knew,  or  had  reason  to  believe, 
that  the  latter  credit  was  extended  solely  on  the  faith  of  the 
representations  previously  made. 
S.  It  was  Improper  for  counsel  representing  the  State  to  say,  in 
his  aigument  to  the  jury,  that  he  would  not  ai)|)ear  in  the  case 
if  he  "did  not  believe  the  defendant  to  be  as  guilty  as  any  man 
that  was  ever  tried  in  the  courthouse,"  and  the  court  should 
not  have  approved  of  such  argument  as  legitimate. 
(Syllabus  by  the  Court.) 

Sii])renic  Court  of  Goorcia. 

Error  to  the  City  Court  of  Atlauta;  Hon.  Andrew  E.  Cal- 
lioim,  Jut];;e. 

.Tacol)  Ijroznack,  convicted  of  cheating  and  swindling,  ajipeals. 
Eoverscd. 


Mosley  &  Clrijpn,  for  the  plain  I  ill  in  error. 
James  F.  O'NcUl,  for  the  State. 

Conn,  J.  Broznaek  was  arraigned  in  the  Criniiual  Court  of 
Atlanta  on  an  accusation  charging  him  Avith  cheating  and 
.swindling,  and  was  convicted.  lie  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  exce])ted. 

1.  The  accusation  charged  that  the  acctised  made  certain 
fal.so  representations  as  to  his  financial  standing  to  T.  J.  Sto- 
vall,  a  niemher  of  the  nieivantile  firm  of  W.  W.  Stovall  &  IJro., 
and  that  upon  the  faith  of  these  r(>presentations  credit  was  ex- 
tended. The  evidence  introduced  showed  that  re]>resentations 
of  the  character  alleged  in  the  accusation  were  nuide  to  W.  W. 
Stovall,  and  there  was  no  evidence  showing  that  any  of  the 
representations  were  made  to  T.  J.  Stovall.  Proof  of  repre- 
sentaticms  nunle  to  W.  W.  Stovall  did  not  sn])port  the  allegation 
made  in  the  accusation,  and  a  verdict  finding  the  accused  guilty 
was  contrary  to  law,  and  should  have  heen  set  aside. 

2.  It  appeared  from  the  evidence  that  on  Octoher  fi,  1S!)7, 
the  accused  made  certain  representations  as  to  his  financial 
standing  to  a  nieinher  of  the  firm  of  Stovall  k  Hro.,  and  ])ur- 
chased  from  them  a  hill  of  goods  amounting  to  $(i0.35.  On 
Octoher  20th  he  nuide  another  ])nrchase,  and  still  other  pur- 
chases on  November  iuth  and  December  1st.     On  ^November 
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ir>th  Lo  paid  the  amount  of  the  first  bill,  and  on  Dcccinljcr  1st 
the  amount  of  the  second.  lie  therefore  still  owes  for  the  ])ur- 
cliiiscs  made  on  iJ^^ovember  15th  and  Decend)er  Ist.  The  only 
represent  it  ions  as  to  his  financial  standinii;  which  he  ever  niiido 
to  ihe  firm  from  which  he  made  the  purchases  were  those  niado 
on  October  Glh,  and  those  were  never  realliriiied  bv  him.  In  tlio 
case  of  Trcadwdl  v.  Slate,  !)9  Ga.  770,  27  S.  E.  785,  it  was  held 
that  statciiiciits  made  by  a  merchant  to  a  mercantile  agency  to 
be  used  as  a  basis  for  obtainini*'  credit,  but  which  were  not  acted 
on  l»v  anv  one  until  some  time  after  the  same  had  been  made, 
cnuld  not  he  (be  foundation  for  a  prosecution  for  cheating  and 
swimlling,  unless  the  person  nudging  such  statements  ex])ressly 
reafliniied  the  truth  of  the  same,  or  at  the  time  of  obtaining 
ci'cdit  knew,  or  bad  reason  to  beli(n'e,  that  he  was  obtaining  credit 
on  the  faith  of  the  representations  made  in  the  previous  state- 
ments. Applying  the  above  to  the  facts  of  the  present  case, 
there  is  no  evidence  to  show  that  IJroznack  kncAV  or  had  reasuu 
to  Ix'lieve  that  the  credit  obtained  by  him  on  Xovendier  15  and 
l)('cend)er  1,  was  extended  solely  on  the  faith  of  the  representa- 
tions made  by  him  (m  Octi»ber  0.  For  aught  that  a|)])ears,  tlie 
so](!  ])ur])ose  of  those  representations  was  to  obtain  the  creilit 
extended  on  that  date,  and  it  was  not  unreasonable  for  the  ac- 
cused to  sup])ose  that  the  subsequent  credits  were  extended  to 
bim  by  reastjn  of  his  prompt  payment  of  the  first  two  pur- 
chases. 

o.  One  of  the  grounds  of  the  motion  for  a  new  trial  com- 
])lains  that  error  was  committed  by  the  judge  in  allowing  coimi^c! 
who  had  been  employed  to  assist  the  Solicitor  in  tlui  prosecnlinu 
to  make  the  folhiwing  statement  to  the  jury  in  his  ai'gnnieni  : 
"I  would  not  ajti'.ear  in  this  case,  if  I  did  not  believe  tlh;  del'end- 
ant  to  b(!  as  guilty  as  any  man  that  was  ever  tried  in  the  coiirt- 
lioiise."  'The  eonrt  not  only  declined  to  slop  connsel.  but  e\- 
])ressly  rule(l  that  what  is  above  (pinied  was  ''k'gilimate  argu- 
ment." We  diink  this  was  error.  (.N)unsel  '*is  never  justiliid 
in  expressing  the  opini<in,  how(!ver  he  nniy  entertain  it,  that  one 
whom  he  is  pursuing  is  g".Ilty.  Such  opinion  is  not  legal  e\i- 
deiice  and  in  no  circumstances,  and  at  no  stej)  of  tlu^  proceedings 
is  he  entitle(l  to  thrust  it  into  the  ease,  either  by  direct  words  or 
by  inii)lication."  1  Bish.  Xew  Cr.  Proc.  §  20-'],  subd.  3.  Upi.n 
this  subject  the  same  author  says:  "The  o|)inion  of  counsel  as 
to  the  guilt  or  innocence  of  the  defendant  should  not,  we  ha\e 
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scon,  be  by  them  expressed  to  the  jury.  Within  this  principle, 
a  prosecuting  lawyer  ought  not  to  assure  the  jury  of  belief  that 
ho  has  made  out  a  case  against  the  defendant;  for  this  is  the 
exact  question  they,  alone  and  unbiased,  are  to  decide.  Yet  one 
may  well  argue,  and  he  should,  that  the  testimony  has  esial»- 
lished  his  client's  cause."  1  IJish.  New  Crim.  Proc.  §  !)7r)a  (2  ). 
Sec  also  in  this  connectirm,  Ilopkin's  Pen.  Code,  §  45-1,  p.  115, 
citing  1  Pish.  Crim.  Proc.  311. 

Jutlgment  reversed.    All  the  Justices  concurring. 


Mallett  v.  State  of  Kortii  Caeolina. 

ISl  U.  S.  589—45  Law.  Ed.  1015—21  Sup.  Ct.  Rep    730. 

Decided    May   20,    1901. 


Fkdfhat,  Qitstions — Ex  Post  Facto  Laws:  Federal  question  raised 
on  petition  for  re-hearing  in  State  Court,  and  there  eoiisiilered 
in  new  opinion,  properly  presented — Matters  raised  in  State 
Courts  as  State  questions,  not  eonsidcred  on  error,  as  Federal 
questions — A  valuable  case  as  to  ex  post  facto  laws. 

1.  If  after  opinion  rendered  by  a  State  Court  of  I.ast  resort,  a  fed- 

eral question  is  raised,  by  petition  for  re-liearing  and  is  con- 
sidered by  tliat  court,  the  question  is  In  proper  form  to  come 
up  before  tlie  Supreme  Court  of  tiie  United  States,  by  writ 
of  error;  but  it  would  be  otherwise,  had  the  State  Court  re- 
fused to  entertain  such  question  as  raised. 

2.  The    State   of   North   Carolina   is   dlvidet'    into   two   criminal    dis- 

tricts. At  the  time  of  the  trial  and  conviction  in  one  district, 
the  State  did  not  have  the  right  of  ai)i)oal.  The  dcfciulant  a])- 
pealed  to  the  Superior  Court  and  obtained  a  ri'vorsal  of  the 
conviction;  but  in  the  meantime,  the  Legislature  had  dedarfd 
the  right  of  the  Stii.e  to  appeal  in  that  district,  but  not  in  tiie 
ot'ier.  The  State  appealed  to  the  Supreme  Court  and  was  sus- 
tained.    Held: 

1.  Grnnuiig  to  the  State  a  right  of  appeal  did  not  impose  on 

the  defeiulaut  any  other  penalty  than  that  previously 
enacted,  or  change  the  nature  of  the  crimes,  hence,  the 
statute  was  not  an  (\r  post  facto  law. 

2.  The  enactment  granting  an  appeal  in  one  district  but  not  in 

the  other,  was  not  in  violation  of  the  provision  of  the 
United  States  Constitution,  which  insures  equal  protec- 
tion  to   all   citizens. 
Vol.   XV— 16 
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The  fact  that  certain  books,  etc.,  taken  from  defendant  by  writ 
of  attachment  were  used  In  evidence,  being  raised  as  a  State 
question  In  the  State  Court,  and  not  as  a  Federal  question,  was 
not  In  form  to  be  reviewed  upon  writ  of  error. 
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Supromo  Court  of  the  T  Jiilod  St.atos. 

Writ  of  error  U\  the  Sui)r('itio  Coui't  of  Xorth  Carolina,  to  re- 
view a  (let'ision  of  that  Court  in  a  criminal  case.  tSlalc  v.  2Ial- 
?c'//.  125  N".  C.  718,  34  S.  E.  Kep.  (■).')  1.    AffirmeJ. 

Statement  made  by  ^Iif.  .Tistick  Siiikas: 

In  Sept(!iril)er,  1S!)S,  John  V.  ]\IaI]ett  and  Charles  E.  ]\relie- 
gan  were  indicted  and  tried  in  the  Criminal  Court  of  tlio 
County  of  Edgecomhe,  North  Carolina,  for  conspiracy  to  de- 
fraud. They  were  convicted  and  sentenced  to  two  years'  im- 
priscmment  in  the  common  jail.  They  a])pealed  to  the  Su])erior 
Court.  The  record  was  certified  np  hy  ihe  clerk  of  the  Crimiiial 
Court  on  April  1,  1809.  The  Superior  Court  reversed  iho 
verdict  and  judgment,  and  grante<l  a  new  trial.  From  this 
judgment  of  the  Superior  Court  the  State  appealed,  on  July  7, 
1SJ)5),  to  the  Su])reme  Court,  which  reversed  the  judgment  of 
the  Sujierior  Court,  and  reuuuided  the  cause  to  the  Criminal 
Court,  with  directi(ms  that  the  sentence  imposed  by  that  court 
should  be  carried  into  execution. 

At  the  time  of  the  commission  of  the  offense,  and  at  the  time 
of  the  trial  in  the  Criminal  Court  of  Edgecoudie  County,  the 
State  of  Xorth  Caroliiui  was  not  entitled  to  ap])eal  to  the  Sii- 
])rcme  Court  of  the  State  from  the  judgment  of  the  Superior 
Court  granting  the  defendants  a  new  trial.  There  an^  two 
district  criminal  courts  in  the  State — the  Eastern  and  the 
Western.  In  the  Eastern  District,  in  which  the  County  of 
Edgecond)e  is  situated,  the  State,  since  ^farch  (5,  1890,  by  legis- 
lation of  that  datC;  is  allowed  to  a])]>cal  to  the  Supreme  Court 
from  a  judgment  of  the  Su])erior  Court  granting  a  defendant 
a  new  trial,  but  such  right  of  ajipeal  is  not  allowed  to  tlu;  State 
from  judgments  of  the  Sui)erior  Court  in  cases  on  appeal  from 
the  AVestern  District  Crimiiuil  Court.  It  thus  ai)pears  that 
the  right  of  appeal  from  the  Superior  Court  to  the  Suj)reiiui 
Court  was  conferred  upon  the  State  after  the  commission  of  the 
offerise  and  the  trial  in  the  Criminal  and  before  the  Superior 
Court  had  granted  a  new  trial. 

From  the  judgment  of  the  Supreme  Court  of  the  State  a  writ 
of  error  was  allowed  to  this  court. 
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/''.  77.  Biiskce  and  E.  0,  Burton,  for  ])laintiifs  in  error. 
,/.  C.  L.  Harris,  B.  (J.  Green,  C.  A.  Cook  and  Attorney  Gou- 
ciiil  Wulser  for  defondant  in  error. 

Mu.  .TiTSTiCE  SniKAS  delivered  the  opinion  of  the  court: 

IJcfore  considering  the  errors  assigned  by  the  plaintiflFs  in  er- 
ror to  the  judgment  of  the  Sni)roine  Court  of  Xorth  Carolina, 
it  is  pro])er  that  we  should  dispose  of  the  motion  made  by  the 
counsel  for  the  State  to  dismiss  the  writ  of  error,  on  the  al- 
](.o(.(l  ground  that  the  record  does  not  disclose  that  any  Fed- 
eral questions  was  raised  in  either  of  the  courts  in  which  the 
case  was  heard,  and  that  no  such  question  was  raised. 

It  is,  of  course,  obvious  that  there  was  no  opportunity  for 
llie  defense  to  raise  in  the  Criminal  Court  the  question  as  to 
tli(>  validity,  as  against  the  defendants,  of  the  legislation  al- 
ii iwing  an  appeal  to  the  Supremo  Court,  because  that  legisla- 
tiiiH  was  not  enacted  till  after  the  trial  had  been  coucluded. 

It  would  also  seem  that  the  question  of  the  validity  of  that 
Iciiislation,  in  its  Federal  aspect,  was  not  raised  or  considered 
ill  the  Superior  Court.  It  is  true  that  in  that  coiirt  error  was 
iill(',iie<l  to  the  action  of  the  Criminal  Coui't  in  permitting  evi- 
dence of  certain  stateinen*  i  the  books  of  the  defendants, 
iuiil  which  books  had  been  seized  by  the  sheriif  under  an  at- 
tachment against  the  property  of  the  defendants,  to  be  used 
on  the  trial  against  the  defendants  and  over  their  objection ; 
and  that  contentiim  was  sustained  by  the  Superior  Court,  and 
the  new  trial  was  granted  for  that  and  other  reasons.  Lut  it 
(lues  not  apjiear  that  the  Superior  Court  was  formally  called 
updu  to  consider  any  Federal  (piestion. 

l>ut  we  are  of  opinion  that  questions  arising  under  the 
Constitution  and  laws  of  the  United  States  were  ])resented  in 
the  Sn])reme  Court  of  the  State,  and  were  by  that  court  con- 
sidered and  decided  against  the  party  invoking  their  i)rotec- 
tion. 

Tt  is  true,  as  we  learn  from  the  first  opinion  filed  by  the 
Supreme  Court,  that  such  Federal  questicms  were  not  con- 
sidered by  that  court,  or,  at  all  events,  were  not  treated  as 
Federal  questions,  but  as  questions  arising  under  State  laws. 
Ihit  llie  record  discloses  that,  after  that  opinion  had  been  filed, 
but  before  it  had  been  certified  down,  the  defendants  filed  a 
petition  for  re-argument,  and  presented  the  Federal  questiong 
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on  which  they  rely.  The  Supremo  Court  cntortnined  the  peti- 
tion, and  prut'C'C'ded  to  diacuss  and  decide  the  Federal  (nics- 
tions.  In  support  of  the  motion  to  dismiss,  numeroua  decis- 
ions of  this  court  are  cited  to  the  effect  that  it  is  too  late  to 
raise  a  Federal  question  by  a  petition  for  a  rehearing  in  the 
Sujireuie  Court  of  a  State  after  that  ctmrt  has  i)r()nounci!(l 
its  fiual  decision.  Lochcr  v.  Schrocder,  149  U.  S.  580,  37  L. 
cd.  850,  13  Sup.  Ct.  Eop.  931;  Sayward  v.  Denny,  158  U. 
S.  ISO,  30  L.  cd.  942,  15  Sup.  Ct.  \lc\\  708;  Phii  v.  St.  Louis. 
105  U.  S.  273,  41  L.  cd.  714,  17  Sup.  Ct.  liep.  322. 

]'ut  those  were  cases  in  which  the  Sujjreuie  Court  of  the 
State  refused  the  petition  for  a  rehearing,  and  dismissed  the 
petition  without  passing  upon  the  Federal  questions.  In  the 
])resent  case,  as  already  stated,  the  Supreme  Court  of  North 
Candina  did  not  refuse  to  consider  the  Federal  questions 
raised  in  the  petition,  but  disposed  of  them  in  an  oi)inion  found 
in  this  record.  State  v.  Mallett,  125  N.  C.  718,  34  S.  E.  051. 
Had  that  court  declined  to  pass  upon  the  Federal  questions, 
and  dismissed  the  ])etition  without  considcsring  them,  we  cer- 
tainly would  not  undertake  to  revise  their  actitm. 

The  first  contention  we  encounter  in  the  assignment  of  er- 
ror is  that,  as  the  statute  which  provides  for  an  apjieal  from  the 
Sujierior  Court  to  the  Supreme  Court  in  criminal  cases  was 
not  passed  until  after  the  commission  of  the  oifense  charged 
and  the  trial  in  the  Criminal  Court,  it  was,  as  a,:?ainst  tlie 
plaintiff  in  error,  ex  post  facto  and  in  violation  of  Art.  1,  §  10, 
of  the  Constitution  of  the  United  States. 

The  opinion  of  the  Su])reme  Court  stating  the  facts  and 
disj)osing  of  this  question  is  brief,  and  may  be  ])i'oi)er]y  quoted: 

"The  next  exception  in  the  ])etition  is  that  at  the  time  of  the 
commission  of  the  offense  the  statute  allowed  no  ajipeal  to 
the  State  from  the  ruling  of  the  Su|)erior  Court  judge.  JJiit 
the  defendants  had  no  'vested  rights'  in  the  remedies  and 
methods  of  pi-ocedure  in  trials  for  crime.  They  cannot  be  said 
to  have  committed  this  crime  relying  u])on  the  fact  that  tliei(! 
was  no  a])i)eal  given  the  State  in  such  cases.  If  they  luid 
considered  that  matter  they  must  have  known  that  the  State 
had  as  much  power  to  amend  §  1237  as  it  had  to  pass  it,  and 
they  conunitted  the  crime  subject  to  the  jn-obability  that  aj)- 
peals  in  rulings  ujxtn  matters  of  law  would  be  given  the  State 
from  these  intermediate  courts.     At  any  rate,  their  complaint 
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is  of  errors  in  tlio  trial  court,  and  when  they  appcntoci  to  the 
Siiporiiir  Court  they  did  so  hy  virtue  of  an  act  which  jirovided 
that  the  rulings  of  that  court  upon  their  case  could  be  re- 
viewed, at  the  iuslauce  of  the  Stat(!,  in  a  still  higher  court. 
The  appeal  was  certified  up  to  the  8u])erior  Court  April  1, 
ISOO,  and  on  July  7,  IH!)!),  the  appeal  was  taken  to  this  court. 
The  statute  reguhitiiig  ajtpeals  from  the  Eastern  District  Crini- 
iiiiil  (Jourt  (chapter  471,  J^aws  ISUD),  was  ratitied  ^March  0, 
1890." 

The  suhject  lias  hcen  several  times  considered  by  this  court. 
Tli(!  first  case  was  that  of  Cahlcr  v.  Bull,  3  Uall.  V>^^S,  1  L.  cd. 
(11^,  where  the  important  decision  was  made  that  the  jirovision 
pmhihiting  ex  post  facto  laws  had  no  application  to  legislation 
euiiccrning  civil  rights.  ]iut  the  opinion,  delivered  by  Mr. 
Justice  Chase,  contains  a  classification  of  the  oriminal  cases 
in  which  the  provision  is  applicable: 

"1st.  Every  law  that  nuikes  an  action  done  before  the  pass- 
ing of  the  law,  and  which  was  innocent  when  done,  criminal, 
and  ])unishes  such  acti<m.  2(1.  Every  law  that  aggravates  tho 
crime  or  makes  it  greater  than  it  was  when  committed.  3d. 
Every  law  that  changes  the  punishment  and  inflicts  a  greater 
piiniishment  than  tho  law  annexed  to  the  crime  when  com- 
mitted. 4th.  Every  law  that  alters  the  legal  rules  of  evidence, 
and  receives  less  or  ditrerent  testimony  than  tho  law  required 
at  the  time  of  the  commission  of  tho  ofTenso  in  order  to  con- 
vict tho  ofTender." 

In  Cummlnqs  v.  Missouri,  4.  Wall.  277,  18  L.  cd.  350,  and 
Ex  parte  Garland,  4  Wall.  333,  18  L.  cd.  3GG,  a  law  which 
excluded  a  minister  of  the  gospel  from  tho  exercise  of  his 
clerical  functions,  and  a  lawyer  from  practice  in  the  courts, 
unless  each  would  take  an  oath  that  they  had  not  engaged  in 
or  encouraged  armed  hostilities  against  tho  Government  of  tho 
Tnited  States,  was  held  to  be  an  ex  post  facto  law,  because  it 
punished,  in  a  manner  not  before  prescribed  by  law,  offenses 
coimuittcd  beft)re  its  passage,  and  because  it  instituted  a  new 
rule  of  evidence  in  aid  of  conviction. 

In  Kring  v.  Missouri,  107  U.  S.  221,  27  L.  cd.  50G,  2  Sup. 
Ct.  Rep.  443,  will  be  f(mnd  an  elaborate  review  of  the  history 
of  the  ex  post  facto  clause  of  the  Constitution,  and  of  its  con- 
Btruction  by  the  F  jderal  and  the  State  courts.  Kring  was  con- 
victed of  murder  in  tho  first  degree,  and  the  judgment  of  con- 
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(loiiination  was  affirmed  by  the  Supreme  Court  of  iriflsnuri. 
A  previous  sentence  pronounced  on  his  jdca  of  murder  in  the 
second  degree,  and  subjecting  him  to  an  imprisonment  for 
twentv-five  years,  had,  on  his  a])peal,  been  reversed  and  set 
aside.  By  the  law  of  Missouri  in  force  when  the  homici<Ie 
was  committed  this  sentence  was  an  acquittal  of  the  crime  of 
murder  in  the  first  degree;  but  before  his  plea  of  guilty  was 
entered  the  law  was  changed,  so  that,  by  the  force  of  its  pro- 
visions, if  a  judgment  on  that  plea  be  lawfidly  set  aside,  it 
shall  not  be  held  to  be  an  acquittal  "f  the  higher  crime;  and 
it  was  held,  four  of  the  justices  dissenting,  that,  as  to  this 
case,  the  new  law  was  an  ex  post  facto  law,  and  that  he  could 
not  again  be  tried  for  murder  in  the  first  degree. 

Inllopt  V.  Utah,  110  U.  S.  574,  587,  28  L.  cd.  2G2,  207, 
4  Sup.  Ct.  Itcp.  202,  209,  one  of  the  questions  presonted  was 
whether  a  law  which  made  it  competent  for  witnesses  to  tes- 
tify to  the  commission  of  a  crinie  who  were  incompetent  to  so 
testify  at  the  time  the  crime  was  so  committed  was  an  ex  post 
facto  law,  and  it  was  unanimously  held  otherwise.  Kring  r. 
Missouri  was  cited  and  relied  on  by  the  plaintiff  in  error,  and 
was  disposed  of  by  the  court,  per  Mr.  Justice  Harlan,  in  llic 
following  <»bservati(ms : 

''That  decision  proceeded  upon  the  ground  that  the  State 
Constitution  de])rived  the  accuse<l  of  a  substantial  right  whicli 
the  law  gave  him  when  the  offense  was  committee',  and  there- 
fore, in  its  a])plicati<m  to  that  offense  and  its  < onsequences, 
altered  the  situation  of  the  ])arty  to  his  disadvantage.  Wy 
the  law  as  established  when  the  offense  was  committed,  Kring 
could  not  have  been  punished  with  death  after  his  conviction 
of  murder  in  the  second  degree,  whereas  by  the  abrogation  (»f 
that  law  by  the  constitutional  provision  subsequently  adopted, 
ho  could  thereafter  be  tried  and  convicted  of  murder  in  the 
first  degree.  *  *  *  Thus  the  judgment  of  conviction  of 
murder  in  the  second  degree  was  (lei)rived  «»f  all  force  as  evi- 
dence to  establish  his  absolute  immunity  thereafter  from  pun- 
ishment for  murder  in  the  first  degree.  This  was  held  to  be 
the  deprivation  of  a  substantial  right  which  the  accused  had  at 
the  time  the  alleged  offense  was  committed. 

"But  there  are  no  such  features  in  the  ease  before  \\s.  Stat- 
utes which  simply  enlarge  the  class  of  persr»ns  who  may  bo 
competent  to  testify  in  criminal  cases  are  not  ex  post  facto  in 
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their  application  to  prosocutions  for  crimes  committed  prior 
to  their  passage;  for  ihey  do  not  attach  criminality  to  any  act 
previously  done,  and  which  was  innocent  when  done;  nor 
aggravate  any  crime  theretofore  committed ;  nor  provide  a 
greater  punishment  therefor  than  was  prescribed  at  the  time  of 
its  commission ;  nor  do  they  alter  the  degree,  or  lessen  the 
amount  or  measure,  of  the  proof  which  was  made  neces- 
sary to  conviction  when  the  crime  was  committed.  The  crime 
for  which  the  present  defendant  was  indicted,  the  punishment 
prescribed  therefor,  and  the  quantity  or  degree  of  proof  neces- 
sary to  establish  his  guilt,  all  remained  imaifected  by  the  sub- 
sccpient  statute.  Any  statutory  alteration  of  the  legal  rules 
of  evidence  which  would  autluu'ize  conviction  u))on  less  jiroof, 
in  auiount  or  degree,  than  was  reijuired  when  the  offense  was 
connnitted,  might,  in  respect  of  that  offense,  be  obnoxious  to 
llie  constitutional  inhibiti(m  upon  cv  post  facto  laws.  But 
alterations  which  do  not  increase  the  punishiuent  nor  change 
the  ingredients  of  the  offense,  or  the  ultimate  facts  necessary 
to  establish  guilt,  but,  leaving  untouched  the  nature  of  the 
criiue  and  the  amount  or  degree  of  proof  essential  to  convic- 
ti(m,  only  remove  existing  restrictions  u])<m  the  co!n])eteucy  of 
certain  classes  of  ])ers(ms  as  witnesses,  relate  to  modes  of  pro- 
cedure only,  in  which  no  one  can  be  said  to  have  a  vested 
right,  and  which  the  State,  ujxm  grounds  of  public  policy, 
may  regulate  at  pleasure.  Such  regulations  of  the  mode  in 
which  the  facts  constitutiug  guilt  may  be  placed  before  the  jury 
can  be  made  a])i»licable  to  ])ros(H'Utions  or  trials  thereafter  had, 
without  reference  to  the  date  of  the  connuission  of  the  offense 
charged." 

In  Gibson  v.  Mississippi,  102  U.  S.  505,  40  L.  ed.  1075, 
10  Sup.  Ct.  Kep.  !)04,  it  was  held  that  the  Mississippi  Code, 
in  force  when  the  indictment  was  found,  did  not  affect  in  any 
degree  the  substantial  rights  of  those  who  had  conuiiitted 
criuie  prior  to  its  going  into  effect;  it  did  not  make  criminal 
and  punishable  any  act  that  was  innocent  when  connnitted, 
nor  aggravate  any  crime  ])reviously  committed,  nor  inflict  a 
greater  punishment  than  the  law  annexed  to  such  crime  at  the 
time  of  its  connuission,  nor  alter  the  legal  rules  of  evidence  in 
order  to  convi(  t  the  offender;  that  the  inhibition  upon  the 
passage  of  ex  post  facto  laws  does  not  give  a  criminal  a  right 
to  be  tried,  in  all  respects,  by  the  law  iu  force  when  the  crime 
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charged  was  committed;  that  the  mode  of  trial  is  always  un- 
der legislative  control,  subject  only  to  the  condition  that  the 
Legislature  may  not,  under  the  guise  of  establishing  modes  of 
procedure  and  proscribing  remedies,  violate  the  accepted  ]irin- 
cijiles  that  protect  an  accused  person  against  ex  post  facto 
enactments. 

In  Thomjifion  v.  Missnnri,  171  TT.  S.  380,  43  L.  ed.  204,  18 
Sup.  Ct.  Kep.  922,  it  was  held  that  an  act  of  the  Legislature 
of  Missouri,  providing  that  comparison  of  a  disputed  writing 
with  any  writing  proved  to  the  satisfaction  of  the  judge  to  be 
genuine  shall  be  permitted  to  bo  made  by  witnesses,  and  such 
writings  and  the  evidence  of  witnesses  respecting  the  same  may 
be  submitted  to  the  court  and  jury  as  evidence  of  the  genuine- 
ness or  otherwise  of  the  writing  in  dispute,  is  not  ex  post  facto, 
under  the  Constitution  of  the  United  States,  when  api)lied  to 
prosecutions  for  crimes  committed  prior  to  its  passage.  In  the 
o]u*ni(m  in  this  case  the  previous  decidons  were  again  reviewed, 
and  the  following  passage  from  Cooloy's  Treatise  on  Constitu- 
tional Limitations  was  ipioted  with  approval: 

"So  far  as  mere  modes  of  procedure  are  concerned  a  party 
has  no  more  right,  in  a  criminal  than  in  a  civil  action,  to  in- 
sist that  his  case  shall  be  disposed  of  under  the  law  in  force 
when  the  act  to  be  investigated  is  charged  to  have  taken  place. 
Eemedies  must  always  be  under  the  ccmtrol  of  the  Legislature, 
and  it  would  create  endless  confusion  in  legal  proceedings  if 
every  case  was  to  be  conducted  only  in  accordance  with  the 
rules  of  practice,  and  heard  only  by  the  courts  in  existence 
when  its  facts  arose.  The  Legislatui'e  may  abolish  courts  and 
create  new  ones,  and  it  may  ])rescribe  .altogether  different 
modes  of  procedure  in  its  discreti<ni,  though  it  cannot  lawfully, 
we  think,  in  so  doing,  disjiense  with  any  of  those  substantial 
protections  with  which  the  existing  law  surrounds  the  person 
accused  of  crime."  Chaj).  0,  p.  272,  .5th  ed.  See  likewise 
Duncan  v.  Missouri,  152  U.  S.  377,  38  L.  ed.  485,  14  Sup. 
Ct.  Rc^p.  570. 

Applying  the  principles  established  by  these  cases  to  the 
facts  of  the  jiresont  case,  we  think  it  may  be  concluded  that 
the  legislation  of  x^orth  Carolina  in  question  did  not  make  that 
a  criminal  act  which  was  innoeent  when  (bme;  did  not  aggra- 
vate an  oifense  or  change  the  punishment  and  make  it  greater 
than  when  it  was  committed;  did  not  alter  the  rules  of  evi- 
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(Icnce,  and  require  less  or  different  evidence  than  the  law  re- 
quired at  the  time  of  the  commission  of  the  offense;  and  did 
not  deprive  the  accused  of  any  substantial  right  or  immunity 
jioascssed  by  them  at  the  time  of  the  commission  of  the  offense 
charged. 

It  must  not  be  overlooked  that,  when  the  plaintiffs  in  error 
perfected  their  appeal  from  the  Criminal  Court,  by  procuring 
its  certification,  on  April  1,  1SD9,  to  the  Superior  Court,  the 
now  law,  ratified  on  ]\Iarch  C,  1899,  provided  that  the  State 
could  have  the  decision  of  that  court  reviewed  by  the  Supreme 
Court. 

Upon  the  whole,  therefore,  we  agree  with  the  Supreme  Court 
of  J^orth  Carolina  in  holding  that  the  law  granting  the  right 
of  appeal  to  the  State  from  the  Superior  to  the  Suprcuic  Court 
of  tlio  State  was  not  an  ex  post  facto  law  within  the  meaning 
of  the  Constitution  of  the  United  States. 

The  further  contention,  that  the  plaintiffs  in  error  were  de- 
nied the  equal  protection  of  the  laws  because  the  State  was 
allowed  an  appeal  from  the  Superior  Court  of  the  Eastern,  and 
not  from  the  Western  T)istrict  of  the  State,  is  not  well  founded. 

Ir  Missouri  v.  Lewis,  101  U.  S.  23,  suh  nom.  Bowman  v. 
Lewis,  25  L.  ed.  089,  it  was  held  that,  by  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States,  a  State  is 
not  prohibited  from  prescribing  the  jurisdiction  of  the  several 
courts,  cither  as  to  their  territorial  liuiits,  or  the  subject-matter, 
aiiioinit,  or  finalty  of  their  respective  judgments  or  decrees; 
and  that  where,  by  the  Constitution  and  laws  of  ^Afissouri,  the 
St.  Louis  Court  of  Appeals  has  exclusive  jurisdicticm  in  cer- 
tain cases  of  all  appeals  from  the  circuit  courts  in  St.  Louis 
and  some  adjoining  counties,  and  the  Supreuie  Court  has  juris- 
diction of  a])]ieals  in  like  cases  i'rom  the  circuit  courts  of  the 
remaining  counties  of  the  State,  such  an  adjustment  of  appel- 
late jurisdiction  is  not  forbidden  by  anything  contained  in  the 
Fourteenth  Amenduient.  It  was  said  by  Mr.  Justice  Bradley, 
giving  the  opini<m  of  the  court: 

"Each  State  has  the  right  to  make  political  subdivisions 
of  its  territory  for  municipal  purposes,  and  to  regulate  their 
local  government.  As  respects  the  administration  of  justice,  it 
may  establish  one  system  of  courts  for  cities  and  another  for 
rur.d  districts,  one  system  for  one  portion  of  its  territory  and 
another  system  for  another  portion.    Convenience,  if  not  neces- 
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shy,  often  requires  this  to  bo  done,  and  it  would  seriously 
interfere  Avith  the  power  of  a  State  to  regulate  its  intcniiil 
affairs  to  deny  to  it  this  right.  We  think  it  is  not  deuicd  <.r 
taken  away  hy  anythiug  in  the  (^>nstitution  of  ihe  I'nitcd 
States,  including  the  uniendiiieuts  thereto.  *  *  *  If  every 
person  residing  or  being  in  either  portion  of  the  State  should 
be  accorded  the  equal  protection  of  the  laws  prevailing  there, 
he  could  not  justly  couqdain  of  a  violation  of  the  clause  re- 
ferred to.  For,  as  before  said,  it  has  respect  to  i)ersons  and 
classes  of  persons.  It  means  that  no  jierson  or  class  of  ]u>r- 
sons  shall  be  denied  the  same  protection  of  the  laws  which  is 
enjoyed  by  other  ])ersons  or  other  classes  in  the  same  ])lace  and 
under  like  circumstances.  The  Fourteenth  Amendment  does  not 
profess  to  secure  to  all  persons  in  the  I'nited  States  the  benclit 
of  the  same  laws  and  the  same  remedies.  Great  diversities  in 
these  respects  may  exist  in  t»vo  States  separated  only  by  an 
imaginary  line.  One  one  side  (»f  the  line  there  may  be  a  right  of 
trial  by  jury,  and  on  the  other  side  no  such  right.  Each  Stale 
prescribes  its  own  modes  of  ju<lieial  proceedings.  If  diversities 
of  laws  and  judicial  proceedings  may  exist  in  the  several 
States  without  violating  the  ecjuality  clause  in  the  Fourteenth 
Amendment,  there  is  no  solid  reason  why  there  may  not  be  such 
diversities  in  different  parts  of  the  same  State.  A  uniformity 
which  is  not  essential  as  regards  difl^'erent  States  cannot  lu; ' 
essential  as  regards  different  juxris  of  s.  ""tate,  provided  that  in 
each  and  all  there  is  no  infraction  of  the  constitutional  pro- 
vision." 

The  princi])les  of  this  case  have  been  approved  and  apjdied 
in  several  subsequent  cases.  JInlliiifjrr  v.  Davis,  140  IJ,  S. 
314,  322,  30  L.  ed.  OSO,  900,  13  Sup.  Ct.  Hep.  105 ;  Hodgson  v. 
Vermont,  108  IT.  S.  272,  42  L.  ed.  404,  18  Sup.  Ct.  Eep.  80; 
IMdcn  V.  Ilnnhj,  101)  U.  S.  384,  42  L.  ed.  788,  18  Sup.  Ct. 
Rep.  383;  Brown  v.  New  Jerseij,  175  U.  S.  172,  44  L.  ed.  Ill), 
20  Sup.  Ct.  Hep.  77. 

AVe  therefore  see  no  error  in  the  ai!ti on  of  the  Supremo  Court 
of  !Jforth  Carolina  in  holding  that  tluj  State  has  control  of  its 
own  legislation  as  to  the  cases  in  wh;ch  it  will  permit  ai)peals 
in  its  own  behalf  in  its  courts. 

There  remains  to  consider  the  convention  that,  in  the  trial 
in  the  Criminal  Cfturt,  by  the  use  of  ce  tain  books  of  account  be- 
longing to  them,  the  plaintiffs  in  error  were  thereby  made  to  be 
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witnosscs  against  theniaolvos,  and  thns  tlioir  privileges  and  im- 
iimnities  as  citizens  of  the  United  States  have  been  abridged, 
and  they  are  de]>rived  of  their  liberty  withont  dno  process  of 
law,  contrary  to  the  Fourteenth  Ainendnient  to  the  Constitution 
of  the  United  States. 

In  the  petition  for  a  rehearing  in  the  Supreme  Court,  which, 
as  we  have  seen,  is  the  only  part  of  the  record  on  which  the 
])]aintitTs  in  error  can  rely  as  raising  Federal  questions,  the 
jioint  was  thus  presented : 

"That  prior  to  the  beginning  of  this  action  an  attachment 
against  the  property  of  the  <lefendants  was  issued  at  fhe  in- 
stance of  J.  M.  Baker,  administrator  of  M.  L.  Woolard  and 
of  Solomon  Woolard,  who  is  the  chief  prosecuting  witness  in 
the  case.  V>j  virtue  of  said  attachment  the  sheriff  of  Edgecombe 
(!ounty  seized  the  ledger  and  counter-book  of  the  defendants 
and  has  kept  possession  of  them  up  to  this  time.  At  the  trial 
of  the  pr^.sent  indictment  the  said  books  so  wrongfully  taken 
from  the  defendants  were  offered  in  evidence.  The  defendants 
objected;  the  objection  was  overruled,  and  the  defendants  ex- 
cepted. In  this  the  (Ujfendants  submit  there  was  error.  For  it 
is,  in  effect,  making  the  defendants  give  evidence  against  them- 
selves under  the  princi])le3  laid  down  in  the  case  of  Boyd  v. 
Vnilcd  Stales,  110  U.  S.  010,  21)  L.  ed.  74(5,  0  Sup.  Ct.  Eep. 
524.  At  the  argument  of  this  case  at  this  term  counsel  had 
nf)t  found  this  authority,  and  their  argument  did  not  go  upon 
this  ground.  Since  said  hearing  they  found  said  case,  and 
they  are  advised  that  the  princi])le  and  the  authority  are  decis- 
ive, and  woiild  at  once  satisfy  the  court  of  the  defendants'  right 
to  a  new  trial,  if  the  matter  coidd  be  brought  to  its  attention." 

The  only  ground  of  objection  shown  by  the  record  to  have 
been  taken  by  defendants'  counsel  to  the  atl mission  of  this  evi- 
dence was  "because  the  testimony  now  offered  was  sidjsequent  to 
the  examination  in  the  su])plenientary  proceedings." 

^N^othing  seei.is  to  have  been  claimed,  either  in  the  Criminal 
Court  or  in  the  Superior  Court,  as  to  the  inadviissibility  of  the 
books  as  evidence  on  the  ground  of  any  provision  of  the  Fed- 
eral Constitution.  The  Supreme  Court  thus  treated  the  sub- 
ject: 

"We  will  consider  now  the  only  exception  which  the  petition 
to  re-argue  insists  the  judge  of  the  Superior  Court  should  have 
passed  upon  and  held  in  favor  of  the  defendants,  i.  e.,  that 
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the  sheriff,  by  attachment,  having  seized  the  lodger  and  cotmter- 
book  of  the  defendants,  they  were  put  in  evidence  against  them. 
There  was  certainly  no  error  in  using  the  defendants'  own 
entries  against  them.  The  shoes  of  a  party  charged  with  crime 
can  be  taken  and  fitted  to  tracks  as  evidence,  and  in  one  case, 
when  a  party  charged  with  crime  was  made  to  put  his  foot  into 
the  tracks,  the  fact  that  it  fitted  was  held  competent.  State 
V.  Graham,  74  IST.  C.  G4S,  21  Am.  Rep.  403.  Nor  has  it  ever 
been  suspected  that  if,  upon  a  search  warrant,  stolen  goods  are 
found  in  the  possession  of  the  prisoner,  that  fact  cannot  bo  used 
against  him.  Here  the  books  came  legally  into  the  possession 
of  another,  and  the  tell-tale  entries  were  competent  against  the 
parties  making  them  in  the  course  of  their  business." 

It  therefore  appears  by  the  statement  of  the  plaintiffs  in 
error  in  their  petition  for  a  re-argument  that  no  Federal  ques- 
tion was  raised  or  considered  in  the  Criminal  Ccmrt  or  in  the 
Superior  Court,  in  respect  to  the  admission  of  the  evidence,  so 
that  there  was  no  basis  on  which  to  claiui  error  in  this  resjiect 
in  those  courts.  Nor  did  the  Supreme  Court,  in  passing  upcn 
the  cont(>ution,  deal  with  it  as  a  Federal  (piestion,  but  as  a 
mere  question  arising  under  the  administration  of  the  criminal 
law  of  the  State,  and  there  is,  therefore,  nothing  in  its  action 
for  us  to  review. 

l)Ut  we  do  not  wish  to  be  understood  as  implying  that,  even 
if  this  question  had  been  duly  presented  in  the  State  courts 
as  a  Federal  question,  there  was  error  in  admitting  the  evidence 
com])lained  of. 

The  judgment  of  the  Supremo  Court  of  North  Carolina  is 
affirmed. 
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Dkkyek  v.  Illinois. 

187   U.   S.   71— Sup.   Ct.   Rep. 

Decided  November  10,  lCi>2. 

Federal  Questions — Juby  Not  in  Charge  ov  Sworn  OKFirER — DisAcmEE- 

MENT   OF   JURV    No   BAK    TO    SECOND   TUIAI, — IM.INUIS    ImjKTEK.MINATK 

Sentence  Statute:  Whether  a  State  statute  is  in  violation  of 
a  State  Constitution,  is  not  a  Federal  Qtiestion—  Waiver  by  si- 
lence of  error  in  a  criminal  trial — Review  of  the  law  in  rela- 
tion to  disagreements  of  juries. 

1.  The  fact  that  a  Jury  was  not  placed  in  the  custody  of  a  sworn 

officer,  as  required  by  a  State  statute,  does  not  raise  a  Federal 
Question,  especially  so,  when  the  accused  did  not  conform  to  the 
local  practice  and  enter  his  objection  at  the  time. 

2.  The  indeterminate  statute  of  Illinois,  vesting  in  certain  non-ju- 

dlclal  officers  the  power  within  certain  limits  to  determine 
the  length  of  imprisonment,  is  not  in  violation  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United   States. 

3.  "Whether  the  legislative,  executive  and  judicial  powers  of  a  State 

shall  be  kept  altogether  distinct  and  separate,  or  whether  per- 
sons or  collections  of  persons  belonging  to  one  department  may, 
in  respect  to  some  matters,  exert  powers  which,  strictly  speak- 
ing, pertain  to  another  department  of  government,  is  for  the 
determination  of  the  State." 

4.  The  question  whether  the  Indeterminate  Sentence  Statute  is,  or 

is  not,  in  violation  of  the  Constitution  of  Illinois,  is  not  nec- 
essarily a  question  to  be  passed  upon  by  the  Supreme  Court  of 
the  United  States. 

5.  While  the  power  to  discharge  a  jury  in  a  criminal  case  because 

of  its  inability  to  agree,  should  be  exercised  with  great  caution, 
yet,  when  after  taking  all  of  the  circumstances  into  considera- 
tion, it  is  manifest  that  the  jury  cannot  agree,  the  court 
may  discharge  the  jury;  and,  such  discharge  is  not  a  bar  to 
another  trial. 

6.  The  record  shows  that  the  jury  had  the  case   under  considera- 

tion from  four  o'clock  on  one  afternoon  until  half  past  nine 
o'clock  in  the  forenoon  of  the  next  day,  "and  being  unable  to 
agree  upon  a  verdict"  was  discharged.  Held,  no  bar  to  a  second 
trial. 


Supreme  Court  of  the  T'nitod  States. 

Error  to  the  Supreme  Court  of  Illinoig.    Argued  April  18, 
15)02.    Affirmed. 
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Stntonioiit  of  tlio  case  by 

Mn.  JrsTKK  IIaklan:  V>y  nn  I'ndiofiiiont  rotiiniod  in  tho 
Cn'niiual  (^(tnrt  of  Cook  County,  Illinois,  on  tlio  4th  dav  of 
Febrnarv,  1S1)!»,  tho  ])laintiff  in  error  Driver  was  charged  with 
the  offense  of  havin;;  failed  to  ttirn  over  to  his  sueeessor  in 
offiee,  as  treasurer  of  the  West  (^hicago  Park  Commissioners, 
revenues,  bonds,  funds,  warrants  and  ])ers(mal  property  that 
came  to  his  hands  )>«  such  treasurer,  (»f  the  value  of  $.'51  (5,01, '5. 10 
— said  commissior.ers  c  mstitutinf;;  a  I»oard  of  Public  Park 
Commissioners  aj^pointed  by  the  Governor  and  confirmed  by 
the  Senate  of  Tllinois,  and  as  such  havinj;  the  supervision  of 
the  puldic  ])arks  and  boulevards  in  the  town  of  West  Chicago 
and  authority  un(h'r  the  law  to  collect  and  disburse  moneys, 
bonds,  etc.,  for  their  nuiintenancc. 

The  indictment  was  based  on  section  215  of  tho  Criminal 
Code  of  Illinois,  which  is  as  follows: 

"If  any  State,  county,  town,  municijial  or  other  oflicer  or 
person,  wl»o  now  is  or  hereafter  may  be  authorized  by  law  to 
collect,  receive,  safely  keep  or  disburse  any  money,  revenue, 
bonds,  mortgaf>('S,  c(m])oiis,  bank  bills,  notes,  warrants  or  dues, 
or  other  funds  or  securities  l)elon<>inj>;  to  the  State,  or  any 
county,  townsliip,  incor|)orate(l  city,  town  (»r  villajre,  or  any 
State  institution,  or  any  canal,  turnitike,  railroad,  school  or 
college  fund,  or  the  fund  of  any  ])ublic  improvement  that  now 
is  or  may  hereafter  be  authorized  by  law  to  bo  made,  or  any 
other  fund  now  in  beins;;  or  that  nuiy  hereafter  bo  established 
by  law  for  public  i)urposes  or  belctnjjjiufj  to  any  insurance  or 
other  company  or  person,  recpiired  or  authorized  by  law  to  Ik; 
placed  in  the  keepinj;;  of  any  such  officer  or  i)erson,  shall  fail 
or  refuse  to  pay  or  deliver  over  the  same  when  re([uired  by  law, 
or  demand  is  nuide  by  his  successor  in  ottico  or  trust,  or  the 
officer  or  ])ers(m  to  whom  tlu;  same  should  be  ])aid  or  delivered 
over,  or  his  agent  or  attorney,  authorizt^d  in  writing,  he  shall 
bo  imprisoned  in  the  ]>entitentiary  not  less  than  one  nor  more 
than  ten  years:  Prorlded,  Such  deiiumd  need  not  be  made 
when,  from  the  absence  or  fault  of  the  offender,  the  same  cannot 
conveniently  be  made:  And  prorlded,  That  no  pers(»n  shall  be 
committed  to  the  j)enitentiary  under  this  section  unless  the 
money  not  paid  over  shall  amount  to  (me  hundred  dollars,  or 
if  it  a])pear  that  such  failure  or  refusal  is  occasioned  by  un- 
avoidable loss  or  accident.     Every  person  convicted  under  tho 
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provisions  of  this  section  shall  forever  thereafter  bo  inelijjiblo 
and  {lisqualified  from  li(»l(lin{;  any  olHeo  of  honor  or  ])rotit  in 
this  State."    Ilnrd's  Ilevised  Statutes,  1!)()1,  p.  ('.:J0,  §  215. 

A  trial  was  coniuieneed  on  the  2!)th  day  of  August,  ISOO, 
and  a  jury  was  empaneled  and  cvidenoe  heard.  The  jury  not 
having  agreed  upon  a  verdict  were  (lischarged. 

A  second  trial  was  begun  on  the  IDth  day  of  February,  1900. 
Tho  defendant  filed  a  i>lea  of  once  in  jeopardy,  wliich  in 
substance  averred  that  it  was  not  true,  as  recited  in  tho  order  of 
court  at  the  jn-evious  trial,  that  the  jury  were  unable  to  agree 
upon  a  verdict;  also,  that  the  discharge  <)f  the  jury  was  without 
the  defendant's  assent,  was  against  his  objections  made  at  tho 
time  and  was  without  any  moral  or  idiysical  necessity  justifying 
such  a  couise  on  the  part  of  the  trial  court. 

On  motion  of  the  State,  the  ])lea  of  former  jeopardy  was 
stricken  from  the  files,  the  defendant  at  the  time  excepting  to 
the  action  of  the  court. 

There  was  a  second  trial,  which  resulted  in  the  defendant 
liciiig  found  "guilty  of  failure  to  ])ay  over  iiinncy  to  his  suc- 
cessor in  ((dice,  in  nuinner  and  form  as  charged  in  tho  indict- 
iiieut,"  the  jury  stating  in  tlu;  verdict  that  the  amount  not  paid 
over  was  $.*5 1(1,000,  and  imposing  the  punishment  of  confine- 
ment in  the  penitentiary. 

The  defendant,  U|)on  written  grounds  filed,  moved  for  a  new 
trial,  and  also  move(|  in  arrest  of  judgment.  Uoth  motions 
were  overruled,  and  it  was  ordered  and  adjudged  that  the  de- 
tVudant  be  sentenced  to  tho  penitentiary  "for  the  crime  of  fail- 
ure to  ])ay  over  money  to  his  successor  in  olHcc,  /hereof  ho 
stands  convicted." 

The  judgment  of  tho  trial  court  having  been  affirmed  by  the 
Supreme  Court  of  Illinois,  the  cas"  is  hero  upon  writ  of  error 
allowed  by  the  Chief  Justice  of  that  court. 

^^r.  Alfred  S.  Austrian,  for  tho  plaintiff  in  error.  (Mr.  T. 
A.  Mornn  and  Mr.  Lcvij  Mayer  with  him  on  the  brief.) 

!Mr.  //.  J.  TlamJ'm  Attorney  General  of  the  State  of  Illinois; 
^Ir.  Charles  S.  Dcnecu  and  ^Ir.  ^1.  C.  liarncs,  for  defendants 
in  error. 


M\t.  JrsTirE  TTAnT.AN  delivered  the  opinion  of  the  court: 
It  is  contended  that  tho  judguient  of  the  Supremo  Court  of 
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Illinois,  aflii'iiiiiij?  tho  judgiiu'iit  in  the  present  cn.so  of  the  Crim- 
inal Court  of  Cook  County,  in  that  Sfiito,  d-.^nicd  to  tho  jthiiiit- 
iff  in  error  certain  rights  secured  to  hiui  by  tho  Constitiilinn 
of  the  I'nited  States,  parlicuhirly  by  tho  chiuso  of  tho  Four- 
teenth Aniendnicnt  forbi(hling  a  State  to  deprive  any  jjorson  of 
liberty  without  duo  process  of  law. 

Tho  defendant  insists  that  three  questions,  involving  rights 
secured  by  the  Constitution  of  tho  United  States,  are  i)resent('d 
by  tho  assignments  of  error. 

1.  The  first  of  those  questions,  as  stated  by  his  counsel,  re- 
lates to  tho  alleged  "omission  to  swear  the  bailiffs  in  the  nuuincr 
])reseribcd  by  tho  common  law  and  the  statutes  of  the  State  of 
Illinois  before  the  jury  retired  to  consider  of  their  verdict." 
This  point  will  bo  first  examined. 

Tho  Criminal  Code  of  Illinois  provides:  "When  the  jury 
retire  to  consider  of  their  verdict  in  any  criminal  case,  a  con- 
stable or  other  officer  shall  be  sworn  or  affirmed  to  attend  the 
jury  to  some  private  and  convenient  place,  and  to  tho  best  of 
his  ability  keep  them  together  without  meat  or  drink  (water 
cxcei)ted),  unltiss  by  leave  of  the  court,  until  they  shall  have 
agreed  upon  their  verdict,  nor  suffer  others  to  speak  to  them, 
and  that  when  they  shall  have  agreed  upon  their  verdict  he  will 
return  them  into  court:  Provided,  In  cases  of  misdemeanor 
only,  if  the  Prosecutor  for  tho  People  and  the  person  on  trial 
by  himself  or  counsel,  shall  agree,  which  agreement  shall  be 
entered  upon  the  minutes  of  tho  court,  to  disi)enso  with  tho 
attendance  of  an  officor  upon  tho  jury,  or  that  tho  jury,  when 
they  have  agreed  u])(in  their  verdict,  may  write  and  seal  tlu! 
same,  and  after  deliv(!ring  the  same  to  the  clerk,  may  sei)arate, 
it  shall  be  lawful  for  tho  court  to  carry  into  effect  any  such 
agreement,  and  receive  any  such  verdict  so  delivered  to  tho 
clerk  as  tho  lawful  verdict  of  such  jury."  Ilurd's  Rev.  Stat. 
111.  15)01,  p.  COO,  §435. 

Ilcferring  to  this  section  the  Supremo  Court,  in  the  present 
case,  said  that  it  was  reversible  error  in  a  trial  for  a  felony  to 
allow  the  jury  to  retire  for  tho  purpose  of  considering  their  ver- 
dict without  being  placed  in  charge  of  a  sworn  officer  as 
required  by  the  statute — citing  Mclnly  c  v.  People,  38  Illinois, 
514,  518;  Lewis  v.  People,  44  Illinois,  452,  454;  Sanders  v. 
People,  124  Illinois,  218,  and  Farley  v.  People,  138  Illinois, 
1)7.    In  Lewis  v.  People,  just  cited,  the  court  observed  that  tho 
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pruviHUins  of  tho  nbovo  section  "show  llio  great  cnro  nnd  soliei- 
liide  of  till'  Cieiu'i'iil  Assciuldy  to  secure  to  every  person  u  fair 
and  iinpai'fial  trial;  and  it  is  eniinently  proper,  as  in  nniny 
cases  the  accnsed  is  ini|)risoned,  ami  it  is  not  in  his  jniwer  !<» 
protect  his  rights  fr<nn  being  i)rejndi('ed  hy  nndno  inllnenees. 
ll  should  ever  he  the  care  of  eourls  (d*  justice  to  giuird  hnunin 
life  and  liherly  against  lieiug  sacrificed  In  puldic  prejinlico  or 
excitement.  TIu(  jnrv  shouhl  he  entirely  frc  ■  from  all  outside 
iiilluences  fntm  the  time  they  are  empaneled  until  they  return 
tlicir  verdict  and  it  is  accepted  and  iliey  dischargi'd;  and  tho 
Ic'islature  have  determined  that  the  provisintis  ol'  this  statute 
are  necessary  to  accomplish  the;  ohject.  It  is  u  ]>rovision  easily 
complied  witli,  and  one  meudier  of  the  court,  at  least,  has  never 
in  practic(^  seen  it  dispensed  with,  e.\ce[)t  in  eases  of  misde- 
meanor. The  provisions  of  the*  statute  are  clear,  exjlicit  and 
jieremptory.  Wo  know  of  no  power  short  of  its  repeal,  to  dis- 
pense with  this  reipiirement." 

IJut  the  court  further  said:  ''The  ])oint  of  controversy  in 
the  present  cas(!  is  not,  however,  wlu'ther  it  is  revcrsihle  error 
to  fail  to  comply  with  the  statute,  but  whether  the  (piestion  is 
properly  raised  njxtn  this  record.  No  objection  or  exception 
was  taken  by  the  defendant,  at  the  time  of  the  retirement  of 
tlie  jnry,  that  the  otlicers  in  charge  of  it  were  not  sworn,  but 
ilie  (piestion  was  raised  by  him  f(»r  the  first  time  on  his  motion 
for  new  trial,  one  of  the  grounds  of  that  motion  being  'that 
when  the  jury  retired  to  consider  of  their  verdict  in  said  ease 
no  constable  or  other  officer  was  sworn  or  aflirmed  to  attend  tho 
jury,  in  nnmner  and  form  as  ])rovi(led  by  the  statute  of  tlu! 
State  of  Illinois.*  *  *  *  Affidavits  made  by  the  bailiffs 
themselves,  and  by  an  assistant  of  the  prosecuting  attorney,  who 
jiarticlpated  in  the  trial,  tend  to  ])rove  that  the  oath  adminis- 
tci'cd  was  in  the  statutory  form;  but  these  affidavits  also  show 
that  the  (miy  oath  administered  to  them  was  on  the  21st  day  of 
February,  innnediately  after  the  eni])aneling  and  swearing  of 
the  jnry.  It  is  shown  by  the  bill  of  exceptions  that  tho  trial 
was  not  concluded  and  the  jury  finally  sent  out  until  Febru- 
ary 2Sth,  so  that  even  by  the  ])roof  made  on  behalf  of  the  ])eople 
the  imly  oath  taken  by  the  bailiffs  was  some  six  days  prior  to 
their  retirement  v/ith  the  jnry,  and  ])rior  to  the  introduction  of 
tividenco  and  the  subsequent  steps  of  the  trial.    This  cannot  bo 

held  to  be  a  complianco  with  the  requirement  of  tho  statute 
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that  Svlicii  the  jury  shall  retire  to  consider  of  their  veidict,' 
etc.,  'a  constable  or  other  olHcer  shall  be  sworn,'  etc.  To  swear 
the  bailiffs  immediately  upon  the  jury  being  sworn,  and  prior 
to  the  introdueiion  of  the  evidence,  the  arguments  of  counsel 
and  instructions  of  the  court — six  or  seven  days  prior  to  the 
retirement  of  the  jury  to  consider  of  their  verdict — would  be 
little  less  than  farcical." 

It  was,  however,  held,  that  under  the  principles  established 
by  former  decisions  in  Illinois,  the  requirement  of  the  statute 
could  be  waived  by  the  accused,  and  that  his  failure  to  object 
at  the  time  that  the  officer  having  charge  of  the  jury  was  nut 
sworn  when  the  jury  retired  was  equivalent  to  a  waiver  of 
compliance  with  its  provisions.  And  it  was  adjudged  "that 
the  question  whether  or  not,  upon  the  retirement  of  the  jury 
to  consider  of  its  verdict,  it  was  placed  in  charge  of  a  consta- 
ble, or  other  officer,  sworn  to  attend  it,  as  i)rescribcd  by  stat- 
ute, is  not  i)roperly  raised  by  the  record  (of  this  case)  and 
therefore  [is]  not  available  as  error  in  this  court." 

It  thus  a])pears  that  while  the  State  court  expressly  recog- 
nized the  rights  of  the  accused  under  the  statute  it  adjudged 
that  he  had  not  projjerly  raised  on  the  record  the  question 
raised  for  the  ^.rst  time  on  motion  for  a  new  trial  as  to  non- 
compliance with  its  provisions.  But  manifestly  this  decision 
])rcsents  no  question  of  a  Federal  nature.  A  ruling  to  the  effect 
that  the  accused  shall  be  deemed  to  have  waived  compliance 
with  the  statute  if  the  record  does  not  show  that  he  objected 
at  the  time  to  the  action  of  the  court,  was  an  adjudication 
simply  of  a  question  of  crimimil  practice  and  local  law,  was 
not  in  derogation  of  the  substantial  right  recognized  by  the 
statute,  and  did  not  impair  the  constitutional  guaranty  that 
no  State  shall  deprive  any  jierson  of  liberty  without  due  pro- 
cess of  law.  We  cannot  i)erceive  that  such  a  decision  by  the 
highest  court  of  the  State  brings  the  case  u]ion  this  point  within 
the  Fourteenth  Amendment,  even  if  it  should  be  assumed  that 
the  due  process  of  law  prescribed  by  that  Amendment  required 
that  a  jury  in  a  felony  case  should  be  placed  in  charge  of  an 
officer  especially  sworn  at  the  time  to  attend  and  keep  them 
together  until  they  returned  their  verdict  or  were  discharged. 

We  adjudge  that  in  holding  that  the  record  did  not  suffi- 
ciently present  for  consideration  the  question  now  raised,  the 
State  court,  even  if  it  erred  in  its  decision,  did  not  infringe  any 
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iM<>lit  secured  to  tilt  defendant  by  the  Constitution  of  the  United 
States. 

2.  Another  question  which  counsel  for  the  defendant  con- 
tends is  raised  by  the  assignments  of  error  relates  to  the  final 
ju<li;nicnt  of  the  Criminal  Court  of  Cook  County.  It  was 
adjudged  by  the  trial  court  that  the  defendant  be  taken  to  the 
peuitentiary  of  the  State,  at  Joliet,  and  delivered  to  its  Avardeu 
or  keeper,  who  was  required  and  commanded  to  "confine  him  in 
said  penitentiary,  in  safe  and  secure  custody,  from  and  after  the 
delivery  thereof,  until  discharrjed  by  the  Slate  Board  of  Par- 
dons, as  authorized  and  directed  by  law,  provided  such  term 
of  imprisonment  in  said  penitentiary  shall  not  exceed  the  maxi- 
mum term  for  the  crime  for  which  the  said  defendant  was 
conricled  and  sentenced." 

The  judgment  was  in  conformity  with  a  statute  of  Illinois, 
ai)proved  April  21,  185)9,  entitled  "An  act  to  revise  the  law  in 
relation  to  the  sentence  and  counnitmcnt  of  ]n'isoners  convicted 
of  crime,  and  providing  for  a  system  of  parole,"  etc.  The  stat- 
ut(^  is  sometimes  referred  to  as  the  Indeteruiinatc  Sentence  Act 
of  Illinois,  a  ul  as  its  validity  nnder  the  Constitution  of  the 
riiited  States  is  assailed  its  pi'ovisions  must  be  examined. 

That  statute  pi'ovidcs  that  every  nude  person  over  twenty 
years  of  age,  and  every  female  perscm  over  eighteen  years  of 
age,  convicted  of  a  felony  or  other  crime  punishable  by  impris- 
onment in  the  penitentiary,  except  treason,  nnirder,  rai>e  and 
kiduaping,  shall  be  sentenced  to  the  penitentiary,  the  court 
iiiqiosing  the  sentence  to  fix  its  limit  or  duration,  the  terui  of 
such  imprisonuient  not  to  be  less  than  one  year,  nor  exceeding 
the  maximum  term  provided  by  law  for  the  crime  of  which  the 
])risoner  was  convicted,  making  allowance  for  good  tiuie,  as 
provided  by  law.     §  1. 

It  was  made  the  duty  of  each  I'oard  of  Penitentiary  Coiuuiis- 
sioners  to  adopt  such  rules  concerning  prisoners  committed  to 
their  custody  as  would  i)revent  them  froui  returning  to  criuiinal 
courses,  best  secure  their  self-sui)port,  and  accouiplish  their  ref- 
ormation. To  that  end  it  ]>rovided  that  whenever  any  prisoner 
was  received  int  •  tLo  penitentiary  the  warden  should  cause  to 
be  entered  in  a  register  the  date  of  his  admission,  the  name, 
nativity,  natitmality,  with  such  other  facts  as  could  be  ascer- 
tained, of  parentage,  education,  occupation  and  eai'ly  social  in- 
fluences as  seemed  to  indicate  the  constitutional  and  acquired 
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defects  and  tendencies  of  tbc  pi'isoncr,  and,  based  upon  tlicsp, 
an  estimate  «>f  his  then  present  condition,  and  the  best  probaltio 
plan  of  treatment.  And  the  physician  of  the  penitentiary  was 
recpiired  to  carefnlly  examine  each  jjriaoner  when  received  and 
enter  in  a  rep;ister  the  name,  nationality  or  race,  the  weifi,lit, 
stature  and  family  history  of  each  ])risnner,  also  statement  of 
the  condition  of  the  heart,  lungs  and  other  leading  organs,  the 
rate  of  the  ])ulse  and  res]iiration,  and  the  measurement  of  the 
chest  and  abdomen,  and  any  existing  disease  or  deformity,  or 
other  disability,  acquired  or  inherited.  Upon  the  Warden's 
register  was  to  be  entered  from  time  to  time  miuu*^es  of  observiMl 
impr<tvement  or  deterioration  of  character,  and  notes  as  to  tlic 
method  and  treatment  employed;  also  all  alterations  affecting 
the  standing  or  situation  of  the  ])risoner,  and  any  subseipienr 
facts  or  personal  history  brought  officially  to  his  knowU'(]g{( 
bearing  ui)on  the  question  of  the  ])arole  or  final  release  of  the 
])risoner;  and  it  was  the  duty  of  the  Warden,  or,  in  his  absence, 
the  l)ei)uty  Warden,  of  each  ]K'nitentiary  to  attend  each  meeting 
of  the  lioard  of  Pardons  held  at  the  ]X'nit(>ntiary  of  which  he 
was  Warden,  for  the  purpose  of  examining  prisoners  as  to 
their  fitness  for  parole,  lie  shall  advise  with  that  IJoard  con- 
cerning each  case,  and  furnish  it  with  his  o])ini<m,  in  writing, 
as  to  the  fitness  of  each  prisoner  for  parole  whose  case  tlie  I'oard 
considered.  And  it  was  made  the  duty  of  every  public  officer 
to  whom  inquiry  was  addressed  by  the  clerk  of  the  ]5oard  of 
Pardons,  concerning  any  ])risoner,  to  give  the  Poard  all  infor- 
mati(m  possessed  or  accessible  to  him  which  might  throw  light 
upon  the  cpiestion  of  the  fitness  of  the  ])risoner  to  receive  the 
benefits  of  ])arole.    §  2. 

It  was  made  the  duty  of  the  judge  before  whom  any  prisoner 
was  convicted,  and  also  the  Slate's  Attorney,  of  the  county  in 
which  he  was  convicted,  to  furnish  the  IJoard  of  Penitentiary 
Commissioners  an  official  statement  of  the  facts  and  circum- 
stances constituting  the  crime  whereof  the  priscmer  was  con- 
victed, together  with  ail  other  inf(»rmation  accessible  to  them 
in  regard  to  the  career  of  the  ])risoner  i)rior  to  the  time  of  the 
committal  of  the  crime  of  which  he  was  convicted,  relative  lo 
his  habits,  associates,  disposition  and  reputation,  and  any  other 
facts  and  circumstances  tending  to  throw  any  light  uj)on  the 
question  as  to  whether  such  prisoner  was  capable  of  again 
becoming  a  law-abiding  citizen.    §  3. 
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Other  sections  of  the  statute  fire  as  follows: 

"4.  The  said  Hoard  of  Tardons  shall  have  power  to  estab- 
lish rides  and  regulations  under  which  prisoners  i"  the  i)eniten- 
tiary  may  be  allowed  to  go  upon  parole  outside  of  the  ])eniten- 
tiary  building  and  enclosure:  Proridcd,  That  no  prisoner  shall 
be  released  from  either  ]K'uitentiary  on  parole  until  the  State 
lioard  of  Pardons,  or  the  Warden  of  said  penitentiary  shall 
have  made  arrangements,  or  shall  have  satisfactory  evidence 
that  arrangements  have  been  made,  for  his  honorable  and  usefid 
eiii])loyiiient  while  u])on  ]>arole  in  some  suitable  occu])ation,  and 
also  for  a  proper  and  suitable  home,  free  from  crimiiud  influ- 
ences, and  without  expense  to  the  State:  And,  provided  fiir- 
ilier.  That  all  prisoners  temporarily  so  released  up(m  parole 
shall  at  all  times,  until  the  receijit  of  their  final  discharge,  bo 
considered  in  the  legal  custody  of  the  Warden  of  the  peniten- 
tiary from  which  they  were  jiaroled,  and  shall,  during  the  sai<l 
time,  be  considered  as  remaining  under  conviction  for  the  crime 
of  which  they  were  convicted  and  sentenced  and  subject  at  any 
time  to  be  taken  back  wiihin  the  enclosure  of  said  penitentiarv; 
and  full  power  to  enforce  such  rules  and  regulations  and  to 
retake  and  reimi)ris()n  any  inmate  so  njnm  ])arole  is  hereby 
conferred  u]»on  the  Warden  of  said  ])enitentiarv,  whose  order 
or  writ,  certified  by  the  clerk  of  said  penitentiary,  with  the  seal 
of  the  institution  attached,  and  directed  to  all  sheriffs,  coroners, 
constables,  jiolice  olficers,  or  to  any  ]iarticular  ]iers((n  named  in 
said  order  or  writ,  shall  be  sutficient  warrant  for  the  officer  or 
oilier  person  named  therein  to  authorize  said  officer  or  jierson  to 
arrest  and  deliver  to  the  Warden  of  said  p(>nitentiary  the  body  of 
the  conditionally  released  or  paroled  ])risoner  named  in  said  writ, 
and  it  is  hereby  made;  th(i  duty  of  all  sheriffs,  coroners,  consta- 
bles, police  officers  or  other  i)ersons  named  therein  to  execute 
said  order  or  writ  the  same  as  t)ther  criminal  process.  In  case 
any  ])risoner  so  conditionally  released  or  paroled  shall  flee 
beyond  the  limit  of  the  Stat(>,  he  may  be  returned  pursuant  to 
the  i)rovisions  of  the  law  of  this  State  relating  to  fugitives  from 
justice.  It  shall  be  the  <luty  of  the  Warden,  immediately  uj)on 
the  return  of  any  conditionally  r(>leased  or  ])aroled  ])risoner,  to 
nud<e  rei)ort  of  the  same  to  the  State  Hoard  of  Pardons,  civincr 
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from  such  poiiitontiary  on  parole  and  go  to  some  connty  in  tlu> 
Kfate  named  and  there  remain  within  the  limits  of  the  eouhty, 
and  not  to  dejiart  from  the  same  without  written  authority  from 
said  ])oar(l,  for  such  length  of  time  as  the  Hoard  may  determine, 
and  upon  the  further  condition  that  such  ])risoner  shall,  during 
the  time  of  his  parole,  he  and  continuously  remain  a  law-ahidiug 
citizen,  of  industri(ms  and  temperate  hahits,  and  report  to  the 
sheriff  of  the  county  on  the  first  day  of  each  mcmth,  giving  u 
particular  account  of  his  conduct  during  the  month  and  it  shall 
he  the  duty  of  such  sheriif  to  investigate  such  report  and  ascer- 
tain what  has  heen  the  hahits  and  conduct  of  such  prisoner 
during  the  time  covered  hy  such  report,  and  to  transmit  such 
report  upon  hlanks  furnished  him  by  the  Warden  of  the  jieni- 
tentiar}',  to  said  Warden  within  five  days  after  the  receipt  of 
such  prisoner's  re])ort,  adding  to  such  rejjort  the  sheriff's  state- 
ment as  to  the  truth  <»f  the  report  so  made  to  him  by  the  pris- 
fmer.  It  shall  also  he  the  duty  of  such  sheriff  to  keep  secret 
the  fact  that  such  i)risoner  is  a  paroled  prisoner,  and  in  no  ciisci 
divulge  such  fact  to  any  person  or  persons  so  long  as  said  pris- 
oner obeys  the  terms  and  conditions  of  his  parole. 

"5.  Upon  the  granting  of  a  ])arole  to  any  prisoner  the 
Warden  shall  ])rovidc  him  with  suitable  clothing,  ten  dollars 
in  money,  which  may  be  ])aid  him  in  installments  at  the  dis- 
cretion of  the  Warden,  and  shall  jirocure  transportati<m  for  him 
to  his  ])lace  of  emjdoyment  or  to  the  county  seat  of  the  county  to 
which  he  is  i)arol(Ml. 

''G.  It  shall  be  the  duty  of  the  Warden  to  keep  in  communi- 
cation, as  far  as  ])ossible,  with  all  ])risoners  who  arc  on  parole 
from  the  ])enitentiary  of  which  he  is  the  Warden,  also  with 
their  cni])loyers,  and  when,  in  his  oj)inion,  any  ])risoner  who 
has  served  not  less  than  six  months  of  his  ])arole  acce])tably 
has  given  such  evidence  as  is  deemed  reliable  and  trustworthy 
that  he  will  remain  at  liberty  with(»ut  violating  the  law,  and 
that  his  final  release  is  not  inc(»mpatible  with  the  welfare  of 
society,  the  Warden  shall  make  a  certificate  to  that  effect  to  the 
State  Jjoard  of  Pardons;  and  whenever  it  shall  be  made  to  ap- 
pear to  the  satisfaction  of  the  State  IJoanl  of  Pardons,  from  the 
Warden's  report  or  from  other  sources,  that  any  jirisoner  has 
faithfully  served  the  term  of  his  parole,  and  the  i>oard  shall  be 
of  the  opinion  that  such  prisoner  can  safely  be  trusted  to  be  at 
liberty  and  that  his  final  release  will  not  be  incoini)atiblo  with 
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the  welfare  of  society,  the  Slate  Board  of  Pcwdons  shall  have  the 
power  to  cause  to  he  entered  of  record  in  its  office  an  order  dis- 
charging such  prisoner  for,  or  on  account  of,  his  conviction, 
irhich  said  order,  when  approved  hy  the  Governor,  shall  operate 
ft,s-  a  complete  discharge  of  such  prisoner  in  the  nature  of  a  re- 
h'lisc  or  commutation  of  his  sentence,  to  tal'e  effect  immcdiatehj 
upon  the  delivery  of  a  certified  copy  thereof  to  the  prisoner,  and 
the  clerk  of  the  court  in  irhich  the  prisoner  ivas  convicted  shall, 
vpon  prcsenlntion  of  such  certified  copy,  enter  the  judgment  of 
siirh  conviction  satisfied  and  released  jmrsuant  to  said  order. 
It  is  hereby  made  the  duty  of  the  clerk  of  the  Board  of  Pardons 
to  send  written  notice  of  the  fact  to  the  Warden  of  the  peniten- 
tiary of  the  i)ro])er  district  whenever  any  prisoner  on  parole  is 
tiiially  released  by  said  Board."    Laws  of  111.  1899,  p.  142. 

In  this  C'tiinection  we  are  referred  to  article  3  of  the  Consti- 
lution  of  Illinois,  dividing;  the  powers  of  government  into  three 
distinct  departments — legislative,  executive,  judicial — and  pro- 
viding that  "no  person,  or  c(»llection  of  persons,  being  one  of 
these  departments  shall  exercise  any  power  properly  belonging 
to  either  of  the  others,  exccjit  as  h(>reinafler  expressly  directed 
or  i>erniitted;"  to  section  1  of  article  0  of  the  same  Constitu- 
tion, providing  that  "l^o  judicial  powers,  except  as  in  this 
article  is  otherwise  provided,  shall  be  vested  in  one  Supreme 
Court,  Circuit  Ccmrts,  County  Courts,  justice  of  the  jieace, 
]toIi('i'  magistrates  and  such  courts  as  may  be  created  by  law  in 
.md  for  cities  and  incorjiorated  towns;"  and  to  section  13  of 
article  5,  providing  that  the  pardoning  power  shall  be  in  the 
Ciovernor  of  the  State. 

If  we  do  not  misa])prehend  the  position  of  counsel,  it  is  that 
the  Indeterminate  Sentence  Act  of  1899  is  inconsistent  with  the 
id»ove  provisions  of  the  State  Constitution,  in  that  it  confers 
judicial  powers  upon  a  collection  of  persons  who  do  not  belong 
to  the  judicial  dej)artnient,  and,  in  elTect,  invests  them  with  the 
jmrdoning  power  committed,  by  the  Constitution  to  the  Governor 
of  tli(!  State. 

Wc  will  not  stop  to  consider  whether  the  statute  is  in  conflict 
with  the  provisions  of  the  State  Constitution  to  which  reference 
is  licre  made.  We  may,  however,  in  jiassing  observe  that  a 
siiuiliir  statute,  previously  enacted,  was  n])held  by  the  Su})remo 
Court  of  Illinois.  George  v.  The  People,  ]07  Illinois,  447.  It 
k  only  necessary  now  to  say  that  even  if  the  statute  in  question 


i  ft? 


2G4 


AMERICAN  CRIMINAL  REPORTS. 


!i  !! 


K I 


wore  obnoxious  to  the  objocflnn  now  nvgofi  by  plaintiff  in  error, 
it  would  not  follow  tluit  this  Cnnrt  would  review  a  judgment  of 
the  hifihest  court  of  the  State;  which  ex])ressly  or  by  necessary 
inii)Hcation  sustained  it  as  constitutional.  A  local  statute  in- 
vesting a  collection  of  persons  not  of  the  judicial  department, 
with  powers  tliat  arc  judicial  and  authorizing  them  to  exercise 
the  ]iardoning  power  which  alone  belongs  to  the  Governor  of 
the  State,  presents  no  question  under  the  Constitution  of  tlio 
United  States.  The  right  to  the  due  process  of  law  prescribed 
by  the  Fourteenth  Amendment  would  not  bo  infringed  by  a 
local  statute  of  that  character.  Whether  the  leg!  lative,  execu- 
tive and  judicial  powers  of  a  State  shall  be  ke]it  altogether  dis- 
tinct and  separate,  or  whether  persons  or  collections  of  persons 
belonging  to  one  department  uiay,  in  respect  to  some  matters, 
exert  powers  which,  strictly  speaking,  pertain  to  another  (lei)art- 
ment  of  government,  is  for  the  determinaticm  of  the  State.  And 
its  determination  one  way  or  the  other  cannot  bo  an  element  in 
the  inquiry  whether  the  due  ])rocess  of  law  prescribed  by  the 
Fourteenth  Amendment  has  been  respected  by  the  State  or  its 
representatives  when  dealing  with  matters  involving  life  or 
liberty.  "When  we  s]ieak,"  said  Story,  "of  a  sejiaration  of  tlu! 
three  great  de])artments  of  government,  and  maintain  that  that 
separation  is  indispensable  to  pul)Hc  liberty,  wo  are  to  under- 
stand this  nuixim  in  a  limited  sense.  It  is  not  meant  to  affirm 
that  they  must  be  kept  wholly  and  entirely  se])arato  avn  dis- 
tinct, and  have  no  common  link  of  connection  or  dr  .-ui.nco, 
the  one  upon  the  other,  in  the  slightest  degree.  'T'ly.  .  .■  loan- 
ing is,  that  the  whole  power  of  one  of  these  dejiart',:.  ;;•  h  uild 
not  be  exercised  by  the  same  hands  which  possess  i.;.;  whole 
power  of  either  of  the  other  dei)artments;  and  that  such  exer- 
cise of  the  whole  would  subvert  the  principles  of  a  free  Consti- 
tution." Story's  Const.  (5th  ed.)  ."!):].  Again :  "Indee.l,  there 
is  not  a  single  Constitution  of  any  State  in  the  Union,  which 
does  not  practically  embrace  some  sicknowledgment  of  the 
maxim,  and  at  the  same  time  some  admixture  of  ])owers  con- 
stituting an  exception  to  it."     Story's  Const.  (.5th  ed.)  o!)i't. 

The  objection  that  the  Act  of  1809  confers  upon  executive  or 
ministerial  officers  powers  of  a  judicial  nature  does  not,  in  our 
judgment,  present  any  question  under  the  due-process  clause  of 
the  Fourteenth  Amendment. 

3.     The   remaining  contention   of   the   defendant   is   that, 
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imdcr  the  cirouinstnnoos  disoloscd  by  the  rooovd,  tlio  soonnd  trial 
(>{  the  case  placed  him  twice  in  jeoi)ardy,  and  therefore  the 
jiidiiiiicnt  should  be  reversed. 

I'uder  date  of  Sei)teinl)er  ],  ]S09,  the  following  order  was 
iiiiidc  of  record  in  the  case:  "This  day  come  tlu;  said  People, 
by  Charles  S.  Denoen,  State's  Attorney,  and  the  said  defendant, 
as  well  in  his  own  proper  ])erson  as  by  his  counsel,  also  comes; 
iiiid  also  come  the  jurors  of  the  jury  aforesaid;  and  the  afore- 
siiitl  jury  hearing  the  arguments  of  counsel  and  instructions  of 
the  court,  retire  in  charge  of  sworn  offic(!rs  to  cousider  of  their 
verdict."  And  under  date  of  Septend)er  2d,  this  order  ap- 
jtears:  "This  day  come  the  said  People,  by  Charles  S.  Deneen, 
State's  Attorney,  and  the  defendant,  as  well  in  his  own  proper 
jKTson  as  by  his  counsel,  also  coiues.  And  also  come  the  jurors 
of  the  jury  aforesaid,  being  now  returned  into  court,  and, 
hchifj  tumble  to  agree  upon  a  verdict,  are  thereupon  by  order 
of  this  court  discharged  from  further  consideration  of  this 
cause." 

it  seems  to  be  undisputed  that  the  case  was  submitted  to  the 
jiii'v  at  four  o'clock  in  the  afternoon  and  that  the  jury  having 
retired  to  consider  of  their  verdict  were  kept  together  until 
nine  o'clock  and  thirty  minutes  in  the  morning  of  the  succeed- 
ing day,  Avhen  they  were  finally  discharged  from  any  further 
(•(lusideration  of  the  case. 

The  contenti(m  is  that,  notwithstanding  the  recital  in  the 
record  that  the  jury  were  discharged  by  the  court  because  they 
were  unable  to  agree  u]>on  a  verdict,  such  discharge  was  with- 
(int  moral  or  jdiysical  necessity  and  operated  as  an  actpiittal  of 
the  defendant. 

I'pon  the  face  of  the  question  under  examinaticm  the  inquiry 
might  arise  whether  the  due  i>r()cess  of  law  required  by  the 
Fonrteenth  Amendment  ])rotects  one  accused  of  crime  from 
being  put  twice  in  jeoi)ardy  of  life  or  lind).  In  other  words,  is 
the  right  to  be  put  twice  in  jeopardy  of  life  or  limb  forbidden 
by  the  Fourteenth  Amendment;  or,  so  far  as  the  Constitution  of 
the  I'nited  States  is  concerned,  is  it  forbidden  only  by  the  Fifth 
Amendment,  which  pri(»r  to  the  ad<»])tion  of  the  Fourteenth 
Amendment  had  been  held  as  restricting  only  the  jwwer  of  the 
A'ational  Government  and  its  agencies^ 

We  pass  this  imi)ortant  question  without  any  consideration 
of  it  upon  its  merits,  and  content  ourselves  with  referring  to 
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the  (Ic'cisi'on  of  this  Court  in  UiiUcd  Slolcft  r.  Perez,  9  Wheat. 
.'STO.  That  was  a  cajyital  case — in  which  without  the  consent  of 
the  prisoner  or  of  the  iMtorney  of  the  I'nitcMJ  States,  the  jury 
being  unable  to  agree  W(!re  discharged  by  the  court  from  giving 
any  verdict — this  Court,  sjieaking  by  ]\Iu.  Justice  Stouy, 
said:  "Wo  are  of  opinion,  that  the  facts  constitute  no  legal 
bar  to  a  future  trial.  The  prisoner  has  not  been  convicted  m* 
acquitted,  and  may  again  be  ])ut  ujion  his  defense.  We  think, 
that  in  all  cases  of  this  nature,  the  law  has  invested  courts  of 
justice  with  the  authority  to  discharge  a  jury  from  giving  any 
verdict  whenever,  in  tiieir  o])ini(m,  taking  all  tiio  circumstances 
into  consideration,  there  is  a  manifest  necessity  for  the  act,  or 
the  ends  of  ])ublic  justice  would  otherwise  be  defeated.  They 
are  to  exercise  a  sound  discretion  on  the  subject;  and  it  is  impos- 
sible to  define?  all  the  circumslances,  which  wouhl  render  it 
])ro]ier  to  interfere.  To  be  sure,  the  ])ow(>r  ought  to  be  used  with 
the  greatest  caution  under  urgent  circumstances,  and  for  very 
plain  and  obvious  causes;  and,  in  ca))ital  cases  especially,  courts 
should  be  extremely  careful  how  they  interf(>re  with  any  of  the 
chances  of  life,  in  favor  of  the  ])ris<)ner.  Ihit,  after  all,  they 
have  the  right  to  order  the  discharge;  and  the  security  which 
the  public  have  for  the  faithful,  sound,  and  crmscientious  exer- 
cise of  this  discretion,  rests,  in  this,  as  in  other  cases,  u])on  the 
responsibility  of  the  judges,  under  their  oaths  of  office.  Wc  are 
aware  that  there  is  some  diversity  of  opinion  and  practice  on 
this  subject,  in  the  American  Courts;  but,  after  weighing  the 
question  Avith  due  deliberation,  we  are  of  opinion,  that  such  a 
discharge  constitutes  no  bar  to  further  proceedings,  and  gives 
no  right  of  exem])tion  to  the  prisoner  from  being  again  put 
upon  trial."  If  the  due  ])rocess  of  law  re(piired  by  the  Four- 
teenth Amendment  end)races  the  guarantee  that  nt>  person  shall 
be  put  twice  in  jeopardy  of  life  and  limb — upon  Avhich  question 
wo  need  not  now  express  an  opinion — what  was  said  in  United 
Slates  V.  Perez  is  api)lical)le  to  this  case  u])(m  the  present  writ 
of  error  and  is  adverse  to  the  c<tnti'ntion  of  the  accused  that  he 
was  put  twice  in  jeojtardy. 

The  princijdes  settled  in  United  SIcttes  v.  Perez,  we  may  re- 
mark, were  reaffirmed  in  Ex  parte  Laiige,  IS  Wall.  10,'},  175; 
Simmons  v.  United  States,  142  U.  S.  148;  Logan  v.  United 
States,  144  U.  S.  203;  Thompson  v.  United  States,  155  U.  S. 
271,  284. 
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The  conclusion  is,  that  the  jndginont  of  the  Supreino  Cdurt 
(if  Illinois  did  not  deny  to  the  plaintiff  in  erroi'  any  rignt  st;- 
c'Uicd  by  the  Constitution  of  the  United  States,  and  is  therefore 

AtKrnied. 


State  v.  Dow. 

70  N.  H.  286—47  Ail.  Rep.  734. 

Decided  July  27,  1900. 

Fish  Laws:     Statute  of  New  Hampshire  prohibiting  certain  kinds  of 
fishing  for  commercial  purposes,  held  to  be  constitutional. 

1.  In  New  Hampshire,  the  power  to  enact  game  and  fish  laws  was 

exercised  previous  to  the  Constitution,  and  having  been  long  in 
beneficial  operation,   should   not  at  this  time  be  questioned. 

2.  Preserving  fisheries   is  a  clear   legislative   power;    and   the   ques- 

tion as  to  the  means  to  be  employed  Is  one  to  be  settled  by  the 
Legislature. 

3.  It   was   within   the   powers   of   constitutional   legislation    to    pro- 

vide punishment  for  "any  person  who  shall,  for  the  whole  or 
any  part  of  the  time,  engage  In  the  business  or  occupation  of 
Ashing  on  any  of  the  streams  or  ponds  of  this  State  for  the 
brook  or  speckled  trout,  or  In  the  lakes  thereof  for  lake  trout, 
with  intent  to  sell  or  trade  fish  so  caught." 

Sn)>reinG  Court  of  N"(!W  ITampshirc. 

Walter  E.  Dow  was  indicted  for  cniiajiinc;  in  the  business  of 
fishinj;  for  lake  trout  with  intent  to  sell  the  tish  so  caught.  The 
case  was  submitted  on  an  agreement,  that  a  verdict  for  the 
State  should  bo  directed,  if  the  statute  is  constitutional.  Verdict 
for  the  State. 

Franlc  M.  Bccl-ford,  Solicitor,  for  the  State. 
Jewell,  Owens  tC  Veascy,  for  the  defendant. 

Pkasle,  J.  "The  power  to  enact"  'fish  and  game'  "laws  was 
exercised  previous  to  the  ado])tion  of  the  Ccmstitution,  and  it 
has  been  so  long  nsi^l,  and  so  beneficially  for  the  jniblic,  that  it 
ought  not  now  to  be  called  in  question."  Slate  v.  Roberts,  59 
X.  II.  25G,  257.  "The  duty  of  preserving  the  fisheries  of  a 
State  from  extinction,  by  prohibiting  exhaustive  methods  of 
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is  ji'^  clear  ns  its  p(»wor  to  socnro  to  its 


li;; ; 


(*itiz(!ns,  na  far  as  ])ossiI)l(',  a  Hn])|)ly  of  any  other  wliolcsoiiid 

f 1."  Lairton  v.  8lcch,  Url  11.  S.  lij,1,  l.'JO  U  Sup.  Ct.  4!)!),  38 

L.  Ed.  .'5S5.  "From  the  earliest  traditions,  the  rijiht  to  rcMliico 
animals  fcra'  vnluviv  to  ]iossession  has  been  s\d»jeet  to  the  edntml 
of  Ihe  law-fiiviiifj;  j)o\ver."  (Jvcr  r.  ('Dniiccliciif,  101  U.  S.  .^»l!t, 
522,  It;  Stip.  (;t.  nU);  40  L.  Ed.  TD.'J.  "The  protection  and 
preservation  of  game  lias  been  secnrcd  l>y  law  in  all  civilizctl 
countries,  and  may  he  jnstilicMl  (tn  many  gronnds."  PhclpH  v. 
liacci,  CO  X.  Y.  10,  14;  Lawhm  v.  Slccle,  IV.)  X.  Y.  22(5,  2.'!  I, 
2.'}  X.  K.  S7S,  7  L.  \l.  A.  l.'{4. 

In  the  exercise  of  this  ]i(twer,  the  le,2;islatnro  rep;nlat(>s  I  lie 
time  and  method  of  takiiifjj  fish  or  game,  and  ])rohil)its  (lie 
taking;  hy  one  who  has  already  taken  a  certain  quantity.  t<l(ih' 
V.  Ciiaprl,  (i4  :Minn.  l.">0,  0(5  X.  W.  20r»,  .'52  L.  U.'  A.  L'!!. 
The  authurity  to  enact  these  limitations  flows  from  the  jxiwcr 
to  |)nthil)it;  and  this  rests  nj)on  the  ])ro])osition  that  the  inili- 
vidual  has  no  vested  rijilit  in  fish  and  wild  pime  not  reduced  t(» 
possession.     Slate  v.  liobcrh,  .50  X.  H.  4S4,  4S(;. 

h\  the  ])resent  instance  the  lejiislature  has  enacted  that  ''any 
person  who  shall,  for  the  whole  or  any  ])art  of  the  time,  eniiiip' 
in  the  business  or  occu]iation  of  fishing  on  any  of  the  slreaiiis 
or  ponds  of  this  State  for  the  brook  or  speckled  trout,  or  in  flic 
lakes  thereof  for  lak(>  trout,  with  intent  to  sell  or  trade  fish  so 
cauiiht,"  shall  be  ])unished.  Laws  ISOO,  c.  22.  The  defendaii! 
claims  that  this  law  is  niiconstitulional,  assi<>niim;  as  one  reason 
for  his  cf»ntenlion  that  the  act  o])erates  to  give  the  wealiliy 
sportsmen  more  than  their  just,  and  ecpial  share  of  the  fish. 
It  is  not  aii]iar(>nt  in  what  way  the  defendant  is  denied  any  right 
granted  t(»  others.  If  they  may  fish,  so  may  he;  and  the  ]>rn|ii- 
bition  of  his  fishing  with  intent  to  sell  the  fish  to  them  e(]ually 
enjoins  them  from  fishing  with  intent  to  sell  their  fish  to  him. 
"The  statute  makes  no  discrimination.  *  *  *  Everybody 
is  jirohibited."  True  it  is  that  the  prohibition  affects  sonic 
more  than  others.  "Such  is  necessarily  the  effect  of  all  restric- 
tive laws.  *  *  *  Xhe  equality  of  the  Constitution  is  the 
cqnality  of  persons,  and  not  of  places — the  equality  of  right, 
and  not  of  •enjoyment.  A  law  that  confers  e(pial  rights  on  all 
citizens  of  the  State,  or  subjects  them  to  ecpial  burdens,  and 
inflicts  equal  penalties  on  every  person  who  violates  it,  is  an 
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oquiil  law."  Slate  v.  Criffln.  G9  N".  IL  1,  29,  SO,  39  Atl.  200, 
41  L.U.  A.  177. 

It  ia  furtluT  argued  that  the-  act  is  not  calculated  to  ])ntnioto 
the  end  soUji^lit,  that  it  does  not  ;»rotect  tlie  tisheriert  of  the  Slate, 
and  8<),  not  heiug  an  exerci-sj  of  the  police  power,  is  an  unwar- 
ranted invanion  of  the  ])ri\ate  rights  of  individuals.  'J'his  elaiiu 
lias  no  foundati(»n  in  fact.  The  restraint  of  the  acts  of  those 
who  make  a  husiness  of  fishiiiff  must  inevitahly  tend  to  decrease 
rhe  numher  of  fish  cauf«ht,  and  whetluir  this  was  a  wise  means 
\)Y  which  to  accomplish  tlu^  Icf-ilimate  end  was  a  (juestion  for 
tile  Lejiislalure.  Stale  v.  Marsliall,  (14  X.  11.  r>49,  15  Atl.  210, 
1  L.  li.  A.  51 ;  State  v.  GriJJiii,  (59  N.  H.  J,  S\)  Atl.  2(50,  41  L.  R. 
A.  177;  riu'lps  V.  liucci/,  (50  X.  V.  10;  American  I'J.rprrss  Co. 
V.  I'eopte,  l.'KJ  111.  (J49,  2-4  N.  K.  758,  9  L.  II.  A.  l.'JS;  .l//^'/i  v. 
]Vyd-()ff,  48  N.  J.  L.iw,  90,  2  Atl.  (559.  "It  is  a  matter  of 
coinuion  knowledge  that  the  rapid  depletion  of  game  *  *  * 
is  caused  by  indiscriminate  slaughter  hy  *pot  hunters,'  who  kill 
it  for  the  gencsral  nuirket.  The  ])ractieal  question  which  con- 
fronted the  Legislature  was  how  to  i)revent  the  undue  de])lc- 
tion  of  such  game  from  this  cause.  This  could  only  be  done 
by  adopting  some  means  that  would,  as  far  as  possible,  i)revent 
the  game  from  becoming  a  subject  of  counnerce  in  the  general 
market."  State  v.  Chapel,  (54  Minn.  130,  132,  00  X.  Vv.  205, 
32  L.  U.  A.  131. 

The  defendant  cites  no  case  to  sustain  his  pf»sition;  but  in 
the  dissenting  ojtinions  of  Justices  Field  and  Harlan  in  Geer 
V.  Coiuicetivut,  101  U.  S.  519,  10  Sup.  Ct.  000,  40  L.  ed.  793, 
it  was  reasoned  that  a  restriction  upon  the  sale  of  game  lawfully 
killed  was  an  unjustifiable  interference  with  the  right  of  ])r(»p- 
erty  thereby  acquired  in  the  game,  that  u])<»n  the  killing  the 
preperty  became  absolute,  and  that  a  State  could  not  enact  that 
the  right  acquired  should  be  a  qualified  one  only.  This  rea- 
soning is  satisfactorily  answered  by  that  of  the  majority  of 
the  court,  and  by  the  reasoning  of  State  courts  in  cases  which 
have  come  before  them. 

"It  being  conceded  that  the  State,  under  its  general  police 
power,  may  lawfully  prohibit  the  killing  of  the  game  birds  in 
(piestion,  it  may,  of  course,  control  such  killing,  and  the  times 
and  ])urposes  thereof.  It  may  lawfully  enact  that  they  may 
be  killed  and  sold  and  held  for  sale  only  for  domestic  consump- 
tion.    The  State,  in  the  exercise  of  its  power,  instead  of  pro- 
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hibiting  tlio  killing  nltofjotlior,  ponuits  the  person  killing  them 
to  acquii'o  only  n  (pinlilit'<l  n'j,fht  in  lliciii."  Slahf  v.  Geor,  01 
Conn.  144,  IT.-i,  ±1  Atl.  1012,  13  L  K.  A.  804;  Hlalc  v.  Chapel, 
04  Minn.  1.'50,  00  N.  W.  20r.,  32  L.  U.  A.  131. 

"Tlio  Lc^iHJaturo  has  \\v\{'V  conferrc*!  nn  uhsoliito  properly 
in  quail  upon  the  person  who  niifjlit  kill  the  sanie.  The  kill- 
ing of  quail  *  *  *  ^yas  permitted,  not  for  sale — not  to  j^d 
upon  the  market  as  an  artiele  of  eommeree — but  for  the  iiu^ro 
use  of  the  pers(»n  who  killed  the  birds.  The  person  killiiif,' 
quail  under  this  statute  has  but  a  qualified  property  in  tin; 
birds  after  they  are  killed.  He  umy  eonsnmo  them.  If  a 
trespasser  shoidd  take  them  from  him,  he  might  maintain  an 
aj)propriate  aeti<»n  to  regain  the  jxissession.  ]]ut  the  law  which 
authorized  him  to  kill  the  quail  has  withheld  the  right  to  sell, 
or  the  right  to  ship  for  the  i)urpoao  of  sale,  and  when  such 
person  undertakes  to  ship  for  st'le  he  is  un<lertaking  to  assert 
a  right  not  conferred  by  hnv.  I'he  act,  therefore,  does  not 
destroy  a  right  of  property,  because  no  such  right  exists." 
American  Express  Co.  v.  I'eoiile,  133  111.  040,  24  N.  E.  758, 
9  L.  li.  A.  138.  "The  question  tif  individual  enjoyment  is  one 
of  public  policy,  and  not  of  jtrivato  right."  Geer  v.  Connecli- 
cut,  101  U.  S.  .515),  10  Su]).  Ct.  .'ilO,  40  L.  Ed.  703. 

"The  cases  cited  abundantly  establish  the  doctrine  that  it 
is  competent  for  the  Legislature,  for  the  jjurposo  of  protecting 
game  or  fish,  to  absolutely  prohibit  the  sale  of  fish  or  game 
caught  within  the  limits  of  the  State  during  a  closed  season,  or 
during  the  entire  year."  rcoph  v.  O'NeU,  110  iMich.  324,  08 
N.  \V.  227,  33  L.  E.  A.  000.  The  statute  in  question  is  a 
valid  exercise  of  the  legislative  powca-  to  enact  equal  laws  for 
the  protection  of  the  public  right  of  fishery.  It  imposes  ui)ou 
all  persons  alike  "restrictions  and  limitations  upon  the  time 
and  manner  of  taking  fish."     Ulalc  v.  llobvris,  50  N".  II.  250. 

In  accordance  with  the  stipulation  in  the  case,  the  order 
must  be: 

Verdict  directed  for  the  State. 

All  concurred. 


EDOERTON  v.  STATE.  2Vl 

Ei)GKUTf)N  V.  State. 

Texas,  —70  S.  W.  lU-i).  00. 

Decided  October  22,  1002. 

FoilOKUY — Indictmk.nt — Vauiance. 

1.  An   indictment   for   forgery   alleging   that   the   forged    instrument 

"Is  to  the  tenor  sulistuntiaily  as  follows"  Is  bad,  in  that  the 
terms  arc  contradictory. 

2.  In  the  indictment  the  word  "labor"  appears  in  the  ropy  of  the 

alleged  forged  instrument,  while  in  the  instrument  itself  the  cor- 
responding word  appears  to  be  "labobor,"  "labolos"  or  "labobos." 
This  is  held  to  be  a  fatal  variance. 

Court  of  Criiuiiml  A])i)f'ivls  of  'JVxnfl. 

Appeal  from  District  Court,  Potior  County;  lion.  IL  II. 
Will  law,  Jn(!j:,o. 
W.  E(Igert(»ii,  convicted  of  forgery,  ai>[toals.    Iloversocl. 

L.  C.  Itanrll  and  J.  S.  Jhillcij,  for  tlio  apjiellanf. 

Hubert  A.  John,  Assistant  Attorney  General,  for  the  State. 

ITkxdkijron,  J.  Apju'llant  was  convicted  for  utiering  a 
forged  instrument  in  writing,  and  his  punishment  assessed  at 
coiilinement  in  the  penitent iarv  for  a  term  of  two  years.  A]>- 
jH'llant  made  a  nioti<m  to  quash  the  indictment  on  tho  ground 
that  where  the  forged  instrument  was  acccssihlo  it  should  he 
set  out  according  to  its  tenor.  Hero  tho  indictment  alleges 
''that  said  false  instrument  is  to  the  tenor  substantially  as  fol- 
lows, to-wit."  Wo  understand  that  tenor  imjmrts  an  exact 
copy,  and  requires  tho  strictest  ])roof.  Bahcr  v.  Slate,  14  Tex. 
App.  332;  liohcrls  v.  Same,  2  Tex.  App.  4.  "Suhstantidly" 
wc;  imdcrstand  to  mean  not  an  accurate  or  exact  copy,  hut  one 
which  cmhodies  or  contains  tho  substance  of  the  instrument. 
These  terms  arc  antagonistic,  and  are  tantamount  to  saying 
that  tho  instrument  set  out  in  tho  indictment  is  a  substantial 
copy  of  the  one  forged.  It  has  been  held  that  to  allege  "the 
instrument  is  in  substance  to  the  effect,  as  follows,  to-wit," 
is  bad.  So  wc  hohl  that  to  allege  that  the  instrument  set  out 
is  substantially  an  accurate  copy  is  bad. 

Appellant  further  contends  that  there  is  a  variance  between 
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tlio  allci>iifi()ii  and  proof  as  to  the  instruinout  set  out  in  tlio 
indictment.  Tlio  indictment  in  the  copy  of  tho  instriuiuiit 
contains  the  words  "for  labor."  Tho  record  shows  that  IJu; 
instrument  which  was  introduced  contained,  instead  of  "labor," 
"labobor."  In  this  connection  the  clerk  has  sent  uj),  as  a  part 
of  the  record,  the  original  instrument  which  was  introduced 
in  evidence.  An  insi)ection  thereof  shows  that  the  word  iu 
the  instrument  may  be  spelled  "labobor''  or  "labolos"  or 
"lab()bos,"  but  not  "labor."  In  our  oi)inion  there  was  a  vari- 
ance, and  the  instrument  should  not  have  been  introduced  un- 
der the  allegation  in  the  indictment. 

It  is  not  necessary  to  discuss  other  matters  presented,  but 
for  the  defect  in  the  indictment  heretofore;  pointed  out  the 
judgment  is  reversed,  aiul  the  prosecution  ordered  dismissed. 


State  v.   Leo. 

108  La.  4'JG— 32  So.  Rep.  447. 

Decided  June  16,  1902.    Re-hcaring  denied  Juno  28,  1902. 

FoROEBY — Inuict.mknt — Statitk:     Extrinsic  facts  to  be  set  out — Con- 
struction of  Statutes. 

1.  Wliere  tlie  alleged  falsely  altered  instrument,  wilh  the  utterinu;  of 
which  a  party  stands  charged  in  an  indictment,  is  not  full  and 
complete  on  its  face,  but  reaulres  the  introduction  of  evldcn(o 
of  extrinsic  facts  to  make  it  such,  such  extrinsic  facts  must  ho 
set  out  in  the  indictment. 

2  It  does  not  suffice,  in  a  criminal  statute,  that  its  purpose  should  be 
manifest.  To  be  effective,  that  purpose  must  find  expression 
in  its  language  as  recpiiied  by  kgal  rules.  Courts  may  be  au- 
thorized sometimes  to  restrain  the  generality  of  the  terms  of 
a  law  so  as  to  exclude  from  its  oi)eration  exceptional  cases,  but 
not  to  enlarge  the  terms  of  a  limited  law. 
(Syllabus  by  the  Court.) 

Su]ireme  Court  of  Louisiana. 

Ap|)eal  from  Criminal  District  Court,  Parish  of  Orleans; 
lion.  Joshua  G.  ]>aker,  Judge. 

Jo.><e])h  ^r.  Leo,  convicted  of  forgery,  np]ieals.     Reversed. 

Defendant  has  a])])ealed  from  a  sentence  to  the  ])enitentiarv 
at  hard  labor  for  two  years  "for  tho  crime  of  uttering  and 
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publisliinjr  as  truo  a. false,  altered,  foviied,  and  counterfeited 
bond."  In  the  indi(;tiiient  u])on  Avhich  he  was  tried  an<l  con- 
victed it  was  charfi'i'd  that  he  "feloniously  did  utter,  tender,  and 
publish  as  truo  certain  false,  altered  and  counterfeited  bond, 
the  tenor  of  Avhich  said  bond  is  as  follows,  to-wit: 

"I,  the  undersigned,  agree  to  stand  as  Security  for  Jos.  ]\r. 
Leo  to  the  amount  of  his  contract  twenty  two  hundred  doHars 
$:2200. 

Kespoctfully, 
"[Signed]  Tnos.  J.  Callaguax." 

" — lie,  the  said  Loo,  at  the  time  ho  nttorod,  tendered,  and 
])ulilished  as  true  the  said  false,  altered,  and  connterfeiUMl 
bond,  well  knowing  the  same  to  be  false,  altered,  and  conn- 
lerfeited,  with  the  felonious  intent  to  injure  and  defraud,  con- 
trary to  the  form  of  the  statute  of  the  State  of  Louisiana  in 
sueh  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  same." 

We  find  in  the  record  the  following  demurrer:  "Defendant, 
Jos.  !^^.  Leo,  deuiurs  to  all  and  any  evidence  on  the  ])art  of 
the  State  nnder  the  indictment  in  this  case,  and  enters  this 
general  demurnn-  on  the  following  grounds: 

'•J.  Tha'  lid  indictment  d(jes  nut  charge  any  offense  under 
any  statute  of  this  Slate. 

"2.  The  otVering  or  forging  or  counterfeiting  or  fal-cly 
making  or  altering  a  bond,  as  well  as  the  offense  of  ]>ublisbing 
as  true  any  siich  false,  altered,  forged,  or  counterfeited  bond, 
feloniously  knowing  the  same  to  be  false,  altered,  ftirged,  or 
counterfeited  bond,  with  intent  to  injure  and  defraud  any  ])er- 
son  or  body  politic,  are  connnon-law  offenses,  since  the  statute 
docs  not  defin(!  Avhat  is  forgery  or  counterfeiting. 

".').  That,  in  charging  said  offenses  against  defendant,  the 
indictment  should  have  conformed  with  the  ])ractice  at  com- 
mon law,  with  the  m(.)dification,  however,  introduced  by  the 
statutes,  to  the  effect  that  'it  shall  be  sufficient  to  describe 
such  instruments  by  any  luune  or  designation  by  which  the 
same  may  be  usually  known,  or  by  the  purport  thereof,  without 
setting  out  any  copy  or  far  s'uniJc  thereof  or  otherwise  describ- 
ing the  same  or  the  value  thereof.' 

"4.  That  said  indictment  does  not  conform  to  the  common- 
law  ]>ractice,  with  subjoined  amendment  in  several  respects. 

"5.     That  the  indictment  is  defective  iu  this:  that  it  does 
Vol.   XV— is 
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not  tlcseril)e  the  iiistrnincnt  [cliarged  to  be  forged]  by  any 
luiine  or  (Icsigiisiliou  whutever,  but  terms  it  in  general  as  'a 
bond/  wilbout  stating  in  the  least  what  sort  or  speeics  of  a  bond, 
so  as  to  apprise  the  accused  of  the  nature  or  class  of  iiistiMi- 
nient  or  b(md  which  he  is  charged  to  have  forged,  or  to  have 
uttered,  tendered,  or  ])ublislu'd  same. 

"6.  That  the  indictment  is  defective  in  this:  that  Avhcii  it 
alleges  the  contents  of  said  bond,  by  videlicet,  it  docs  not  I'c- 
cite  the  whole  instrument,  but  leaves  out  the  contract  iiuii- 
tioned  in  said  bond,  by  which  said  Thomas  J.  Calhighau  is 
said  'to  stand  as  security  for  Jos.  M.  Leo  to  the  amount  of  his 
contract,  twenty-two  hundred  dollars.'  That  the  nature  of  snid 
contract,  its  s])ecie3  or  kind,  are  not  made  api)arent,  by  rea- 
son of  the  omission  to  state  in  said  indictment  any  name  or 
designation  by  which  the  said  contract  may  be  usually  known, 
by  omitting  to  give  even  the  puri)ort  thereof,  and  without  in 
any  wise  describing  the  same,  or  the  value  thereof. 

"7.  That  said  indictment  is  defective  in  this:  that  the  only 
description  or  designation  of  the  obnoxi(ms  instrun^'jnt  is  lliat 
it  is  'a  bond,'  generally,  Avhile  under  a  videlicet  the  security  ])art 
of  the  cttntract  is  singled  out  and  cojiied  in  the  indicliucnt, 
witlumt  explaining  or  specifying  what  the  contract  is,  in  c.r- 
ienso,  and  without  co]»ying  the  said  contract  in  the  indicl- 
ment.  That  the  accnsed  is  not  informed  of  the  nature,  klml, 
tiecies  of  the  contract  referred  to  in  the  e: 
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in  said  indictment,  and  accused  is  entitled  to  be  apprised  of 
the  Avhole  contract — principal  as  well  as  accessory. 

*\S.  That  said  indictment  is  defective  in  this:  that  it  does 
not  substantially  state  in  what  consists  the  allcg('(l  forgery, 
counterfeiting,  or  alteration,  and  does  not  substantially  i»uint 
out  what  part  thereof  is  forged,  counterfeited,  or  altcn-cd,  H'"' 
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what  part  is  genuine,  nor  docs  it  aver  the  wh(»le  of  the  i 
nient  aforesaid  is  ftu'getl,  counterfeited,  or  altered. 

''Therefore  defendant  lu-ays  that  this  demurrer  be  sustained, 
and  that  said  act  of  indictment  be  quashed." 

Defendant  fded,  also,  a  second  demurrer  to  the  indictment 
preferred  against  him.    lie  averred: 

"1.     That  the  allegations  thereof  do  not  charge  any  offense 
known  to  the  laws  of  Louisiana. 

"2.     That  the  allegations  or  charges  are  insufficient  to  char- 
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acfcrize  any  offense  or  crime  denounced  and  punishable  Ly  the 
laws  of  Louisiana. 

"3.  That  the  allegation  'to  injure  and  defraud'  is  too  vague 
and  is  insufficient,  there  being  no  statement  as  to  the  party  he 
injured  and  defrauded. 

"Wherefore  defendant  prays  that  the  said  indictment  be 
(inaslied,  and  the  prosecution  dismissed." 

These  demurrers  were  overruled,  defendant  reserving  a  bill 
of  exceptions.  The  defendant  was  arraigned,  and  pleaded 
''Not  guilty,"  and  the  case  went  to  trial.  Upon  the  trial  the 
District  Attorney  offered  in  evidence  the  bond  and  contract 
referred  to  in  the  indictment,  which  evidence  was  objected  to 
l)y  the  defendant.  The  court  overruled  the  objections,  and  the 
evidence  was  admitted,  defendant  reserving  bills  of  exception. 
The  trial  resulted  in  a  verdict  of  guilty,  with  recommendations 
to  the  mercy  of  the  court.  Defendant  moved  for  a  new  trial, 
wliicli  the  court  refused.  lie  reserved  a  bill  of  exce])ti()n  to 
this  ruling,  and  fded  a  motion  in  arrest  of  judgment,  which 
being  overruled,  he,  after  sentence,  ajipcaled. 

The  first  of  the  bills  of  exception  referred  to  as  having  been 
reserved  to  the  introduction  of  evidence  recites  that  when  one 
^frs.  C.  !McCroslin,  a  witness  in  behalf  of  the  State,  after  be- 
ing sworn,  was  testifying  on  behalf  of  the  State,  a  certain 
written  paper  of  specifications  of  contract  between  defendant 
and  the  said  !^^rs.  MeCroslin  was  handed  to  said  witness  for 
oxiiininati(m  and  identification,  and,  after  having  been  examined 
by  said  witness,  the  State  then  offered  the  said  written  in- 
strument of  specifications  in  evidence;  and  counsel  for  the  de- 
fendant now  makes  part  of  this  bill  of  excepticms  the  said 
Avi'ilteii  instrument  of  specifications  so  offered  at  the  time,  to 
which  offer  in  evidence  of  the  same  counsel  ior  the  defendant 
then  and  there  objected  on  the  grounds,  among  others: 

First.  That  the  "so-called  bond"  and  written  specifications 
not  known  at  law  nor  in  common  ]iarlanco  as  a  "bond"  and  the 
same  d(»  not  fall  under  the  o])eration  of  Louisiana  Acts  of  ISO-i, 
X(i.  ISO,  aforesaid  (page  223),  since  in  them  there  is  no  stipu- 
lation whatever  by  builder,  contractor,  or  undertaker  for  the 
jiiivnient  of  Avorkmen,  mechanics,  and  laborers,  nor  furnishers 
of  material  and  supplies. 

Secondly.  That  the  term  "his  contract,"  in  the  videlicet 
inserted  in  the  act  of  indictment  herein  is  a  ^'ague  and  looso 
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term,  pointing  to  no  kind,  sjK'cios,  or  nature  of  contract  for 
which  the  said  Thomas  J.  CaHajihan  assumed  to  stand  as  se- 
curity; that  it  might  apply  io  any  sort  or  s])ecies  of  ol)li<^a- 
tions  whatever,  as  to  date,  contracting  parties,  and  nature  and 
])urport  of  obligations,  so  that  in  that  res])ect  the  inslrumcut 
does  not  sufficiently  put  defendant  on  his  guard,  and  indicate 
what  evidence  he  had  to  meet. 

]Jut  said  objections,  as  also  the  four  objections  in  bill  of 
excei^tions  K^o.  2,  here  reiterated  and  made  a  part  hereof,  as 
well  as  the  various  allegations  of  defendant's  demurrers  over- 
ruled by  the  court,  and  made  a  part  of  tlu*  ])resent  bill  of  ex- 
ceptions, were  overruled  by  the  court  for  the  reasons  stated  at 
the  lime  by  the  c(mrt.  Counsel  for  defendant  then  and  there 
excepted,  and  made  the  said  written  instrument  of  specifica- 
tiinis  a  ])art  of  his  objections,  together  with  the  testimony  of 
!Mrs.  ]\IcCr(tslin,  which  counsel  now  also  makes  ])art  of  this 
bill  of  exce])tions;  and  now  the  defendant  tenders  this,  his  bill 
of  exceptions,  for  sigmiture,  and  prays  that  the  same  be  signeil 
and  made  a  ]>art  of  this  record. 

The  second  bill  recites  that,  when  T\Irs.  i\rcCrosliu  was  testi- 
fying as  a  Avituess  for  the  State,  a  certain  written  paper,  wliieii 
are  s])ecifications  of  a  contract  between  tlu*  defendant  and 
Mrs.  ^leCroslin,  was  handed  to  the  witness  for  examination 
and  itjentiiication,  and,  after  having  been  examined  by  the 
witness,  the  Slate  then  otl'eivd  the  said  coiiti'act  and  specifica- 
tions in  evidence,  to  which  evidence  c()unscl  objicled  on  the 
grounds : 

First — That  the  instrument  sought  in  be  ofTered,  and  wliicli 
]>urporte<l  to  be  an  agi'eemeiit  of  s|iecili('al  ions  for  a  bniMiii,:^,' 
to  b(!  erected  by  this  defendant,  was  inadmissible  in  evidence, 

K'cu  made  thei'eto,  nor  was  tlien; 


masmucli  as  no  reiereuce 


had  I 


Slllll- 


any  allegation  in  the  indictment  to  ])ut  this  <lefeudant 
eiently  upon  his  guard,  so  as  to  know  what  evidenci;  he  bail  to 
meet. 

Second — That  ihe  said  instrument  oll'ered  by  the  St:»le  was 
mere  s|)ecilicalions,  and  was  not  a  bond  wliicdi  was  alleged  to 
have  been  forged  and  counterfeitecl ;  that  the  said  instrument 
and  specifications  were  sei)ai'atc  and  disiinci  from  the  so-<'a]led 
bond  made  the  subject-matter  f)f  the  alleged  uttering  and  jiiil)- 
nd,  furthermore,  that  the  so-called  bond,  as 
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scf  nut  in  tlio  iiidictmont,  (Iocs  not  in  any  way  refer  to  the 
s|ic('ili('ations  then  soiip,ht  to  he  otTered  in  evidence. 

Third — That  tlie  iiidictiiicnt  licrcin  eharyes  the  ntteving  and 
])id»li.shiiif?  as  tnn^  of  a  ecsrtain  false,  foriied,  and  eonnterfeited 
hdiid  of  tweiify-two  hundred  dcdUira,  without  in  any  res])eet 
•iivinu'  the  name,  apelUition,  s])eeies,  or  hind  of  ohligation  hy 
which  any  alh'Si,('t]  eontraet  iiiii;ht  he  ase(!rtaiiied  or  l)e  known; 
iKir  does  the  said  indietuient  ii,ive,  eitlier  literally  or  in  any  other 
way,  any  allegation  hy  which  this  defendant  could  he  ajjprised 
of  the  said  specifications  so  intended  to  he  offered  hy  the  State 
on  the  t; '  ^  hereof. 

Fourth — That  if  the  document  herein  set  out  in  the  indict- 
ni(  nt  is  intended  to  he  a  hond  to  secure  a  contract,  and  for 
tlic  security  of  workmen  and  furnishers  of  materials,  then  and 
in  tliiit  case  th(^  said  pretended  hond  as  set  out  in  the  indictment 
is  not  in  com])liance  with  the  act  approved  July  12,  1894,  and 
known  as  Act  Xo.  ISO  of  1S!)4.  JJut  said  ohjections  so  urged 
to  the  admission  of  the  sjH'cifications  herein  were  overruled  hy 
the  court  for  the  reasons  statcul  hy  the  court  at  the  time,  to 
which  ruling  of  the  court  counsel  for  the  defendant  then  and 
tlicr(!  exce})ted,  and  made  the  s])ecifications  a  part  of  his 
ol)j('(;tion,  together  with  tlu;  testimony  of  Afrs.  MeCroslin,  which 
connsel  also  makes  ]>art  of  this  hill  of  exce))tions;  and  now  this 
defendant  tendei's  this,  his  hill  of  except i(ms,  for  signature, 
and  pi'ays  that  the  same  he  signed  and  made  ])ai't  of  the  rec- 
ord herein.  The  evidence  ohjected  to,  hut  introduced,  was 
annexed  and  made  jiart  of  the  hills,  as  was  also  the  testimony 
of  Mrs.  jMe(^roslin,  taken  down  hy  the  stenographer. 

The  hill  of  exception  to  the  refusal  of  the  new  trial  recites 
that  the  motion  for  a  new  trial,  which  was  annexed  and  made 
]iart  of  the  hill,  having  come  up  for  trial,  after  argument 
thereon  the  court,  for  oral  reasons  assigniul,  overruleil  th-^^ 
motion,  to  which  ruling  counsel  for  defendant  excepted,  and, 
with  leave  of  the;  court,  made  the  contract  of  speeiticatiims  on 
file  ])art  of  the  hill. 

The  motion  for  a  new  trial  was  hased  upon  the  following 
assigned  grounds : 

First — I'ecause  the  verdict  herein  rendered  is  elearlv  co"- 
trary  to  the  law  and  the  evidence. 

Second — J>ecaus(^  on  the  trial  hereof  the  witnesses  W. 
O'lJrien,  Joseph  Woodhall,  L.  W.  Shaw,  and  S.  W.  Leo,  wit- 
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iiesscs  on  bolialf  of  the  defendant,  testified,  in  snl)stanee,  that 
they  had  worked  on  the  buikling  wherein  tliis  alleged  bond  is 
said  to  have  been  given,  and  that  they  had  had  conversations 
both  with  ]\rrs.  McOroslin  and  her  husband,  Mr.  ^rcCroslin, 
and  that  they  both  had  stated  to  the  said  witnesses  whtiso 
names  are  herein  given  that  they  never  required  a  bond  from 
this  defendant  on  the  building  which  was  then  beiug  put  up. 

Third — IJccanse  on  the  trial  of  this  cause  the  State  otfcrcd 
in  evidence,  over  the  defendant's  objection,  a  certain  instru- 
ment in  writing,  purporting  to  be  an  agreement  of  specifica- 
tions for  a  building  to  be  erected  by  this  defendant;  that,  over 
defendant's  objection,  the  said  specifications,  although  no  pai't 
of  the  alleged  indictment,  and  having  no  refei'ence  thereto,  were 
]iermitted  to  go  to  the  jury;  that  by  reason  thereof  this  de- 
fendant was  prejudiced  by  the  admission  of  said  testimony. 

Fourth — That  the  said  admitted  instrument,  termed  'Speci- 
fications,' was  not  mentioned  nor  set  forth  in  said  indictment, 
nor  was  there  any  way  by  which  this  defendant  could  be  ap- 
prised of  the  infended  offer  of  said  instrument  of  si)ecificatioiis, 
and  that  the  admission  there<»f  was  })rejudicial  to  his  rights. 

Fifth — IJecause,  if  the  alleged  contract,  which  is  made  tlu; 
basis  of  this  indictment  was  intended  to  bo  a  contract  as  ])ro- 
vided  for  by  Act.  No.  180  of  1S!)4,  then  and  in  that  case  the 
same  is  not  drawn  up,  nor  is  it  in  comjdiauce  with  tlus  said 
act,  and  is  null;  that  the  said  ]iretende(l  bond  has  nev(;r  been 
recorded  in  the  mortgage  olHce  in  couipliance  with  the  said  act 
heretofore  recited. 

Sixth — That  the  said  document  ofT(>red  in  evidence,  and  de- 
scribed in  the  indictment  as  a  'bord,'  is  not  known  as  such 
either  in  law  or  ])opu]ar  appellation,  ))ut  is  simjdy  a  stipulation 
of  suretyshi]),  vague  and  general  in  its  terms,  without  scttin;;' 
forth  with  whom  the  contract  was  made,  when  made,  by  whom 
made,  and  what  the  species,  kind,  or  nature  or  object  of  the 
obligation  was;  that,  in  order  that  the  said  surety  stijmla- 
tion  should  be  valid,  that  the  princi])al  obligation  of  which 
this  was  a  surety-ship  should  have  been  set  forth,  either 
by  giving  the  name  by  which  it  is  known  in  law,  or  by  giving 
its  purport,  ntiilher  of  which  has  been  done  lierein. 

Seventh — Act.  No.  ISO  of  ISD-t  determines  and  classifies  as 
a  bond  only  the  contract  of  suretyship  on  building  contracts 
which  is  required  of  contractors  and  builders  to  secure  the  pay- 
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icnt  of  all  the  worlaiicn,  mcclumics,  and  laborers,  and  all  who 
fiiniish  materials  and  supiilics  actually  used  in  the  building; 
that  there  is  no  law  or  statute  which  classifies  or  terms  as 
brtuds  stipulations  of  suretyship  which  the  contractor  or  build- 
ers makes  and  furnishes  to  secure  the  owner  with  whom  it  is 
made,  nor  is  the  surety  stipulation  made  in  favor  of  the  owner 
himself. 

Defendant  moved  an  arrest  of  judguient  <ui  tl)c  grounds: 

First — I'ecause  the  said  indictment  herein  docs  not  set  forth 
the  violation  of  any  penal  statute  of  this  State. 

Second — Because  the  indictment  fails  to  set  out  any  one  of 
tlie  known  obligations  as  set  forth  in  the  statute  which  can 
l)c('ome  the  sidijcct-matter  of  forgery. 

Third — That  tlie  indictment  sets  out  as  follows:  That  the 
said  defendant,  Joseph  M.  Leo,  did  feloniously  utter,  tender, 
and  publish  as  ti-uo  a  certain  false,  altered,  and  ounterfcited 
bond,  the  tenor  oi  which  is  as  follows,  to-wit. : 

"I,  the  undersigned,  agree  to  stand  as  security  for  Joseph 
^r.  Leo  to  the  amount  of  liis  contract,  twenty-two  hundred  dol- 
lars. TJespectfuUy,  [Signed]  Thomas  J.  (Jallaghan."  That 
the  said  pretended  bond  as  herein  set  out  is  not  a  bond  in  law, 
but  is  only  an  agreement,  which  has  never  been  perfected  into  a 
bond.  That,  as  the  statute  prescribes  what  species  of  documents 
shall  become  the  sid)ject-matter  of  forgery,  foi'gery  camiot  be 
committed  by  making  an  instrnment  in  any  form,  unless  pro- 
vided for  by  law,  e\en  though  it  be  calculated  to  deceive  most 
persons. 

Fourth — TIecause,  if  the  pretended  bond  as  set  forth  and 
described  in  the  said  indictment  is  intended  to  be  kno^vn  as  a 
bond  relative  to  contracts  for  buildings,  and  the  security  of 
workmen  and  furnishers  of  material,  then  this  defendant  says 
that  the  said  document  does  not  comply  with,  nor  is  it  in  ac- 
cordance with,  Act.  Xo.  ISO  of  181)4.  That  said  act  deter- 
mines and  classifies  as  a  bond  only  the  contract  of  suretyship 
on  building  contracts  which  is  required  of  contractors  and  build- 
ers to  secure  payment  of  workuu>n,  mechanics,  and  laborers,  and 
all  who  furnish  materials  and  sup])lies  actually  used  on  the 
building,  and  that  there  is  no  law  which  classifies  or  terms  as 
bonds  the  stipidation  of  suretyship  which  the  contractors  or 
builders  may  make  to  secure  the  o-wner  with  whom  it  made  the 
building  contract,  nor  does  the  act  stipulate  that  the  surety 
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stipulation  shall  bo  made  in  favor  of  tho  owner  himself;  that 
nowhere  is  the  (locnment  as  sot  forth  in  tho  iiulietment  kiinwn 
in  law  as  a  hond,  and  it  is  tlicref<tro  not  the  snltjcct-niattt'r,  iioi- 
can  it  1)0  tho  snbjoct-niattor,  of  tho  orinio  ullcged  against  this 
defendant. 

In  view  of  the  promises,  defendant  ])rayod  that  jndguuiit 
heroin  bo  arrested,  and  ft)r  general  relief. 

Alhrrt  VoorJilcs  and  Ifciiriqitrs  tf;  Dunn,  for  tho  apjiellinil. 
WaUcr  (hiion,  Att<jrney  General,  and  J.  Word  ilurlcij,  Dis- 
triet  Attorney  {Lewis  Guluii  of  Counsel),  for  tho  State. 

XiciioM.s,  C.  J.  (after  stating  tho  facts).  Section  S.'53  of 
the  Jievised  Statutes,  after  declaring  that  whoever  shall  fi)rg(; 
or  ccmnterfeit,  or  falsely  make  or  alter,  or  shall  procure  to  ho 
falsely  made,  altered,  forged,  or  counterfeited,  or  shall  aid 
or  assist  in  falsely  making,  altering,  forging,  or  counteriVit- 
ing,  certain  instruments  which  were  specially  enumerated,  ]iim- 
ceeds  as  follows:  "Or  shall  alter  (utter  Q  or  puhlish  as  true 
any  such  false,  altered,  forged  or  connterfeiteil  recni-d,  ccr- 
titicato,  or  attestaticm,  charter,  deed,  Avill,  testament,  bond, 
letter  of  attorney,  ])olicy  of  insurance,  bill  of  exchange, 
])roniissorv  note,  acce])tance,  indors(!nient,  assignment,  order, 
accpiittance,  discharge,  or  ve'«<.;pt^  knowing  the  same  to  lie 
false,  altered,  forged  or  counterfeited,  with  intent  to  injures  or 
defraud  any  ])erson  or  body  politic  or  corjiorate,  on  conviction 
shall  he  imprisoned  by  imprisonin(>nt  at  hard  labor  for  not  less 
than  two  or  more  than  fourteen  vcjars." 

Section  104!)  declares  that  "in  any  indictment  for  forging, 
littering  *  '"  *  any  instrument  it  shall  bo  sntHcient  to 
describe  such  instrument  by  any  name  or  designation  by  which 
th(!  same  may  be  usually  known,  or  hy  the  |)urj)ort  thereof, 
without  setting  out  .any  copy  or  fcic  niniilc  thereof,  or  otherwise 
describing  the  same  or  tho  value  thereof." 

Defendant  insists  that  the  instrument  averred  to  have  been 
feloniously  uttered  is  not  on  its  face  a  bond;  that  it  is  not 
sufficiently  described;  that  extrinsic  parol  evidence  had  to  Ix^ 
called  in  and  used  in  tho  trial  in  aid  of  the  charge  nuide 
against  him,  touchiug  matters  and  things  which  slumld  have 
been  set  out  in  th(!  indictment,  so  that  ho  shoidd  have  known, 
as  ho  was   entitled  to   have  known,   under   the   Constitution 
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(Artido  10),  tlio  nnturo  mid  caiiso  of  tlio  noensnlion  nyaiiist 
liiiii.  That  the  ovidciice  inlntdiuvd  on  flui  friiil  should  ii<»t 
have  hccii  admitted,  he  not  liaviiif^;  been  ])ro|)erly  apprised  hy 
iho  indlctiiieut  as  to  what  evideiiee  he  wonld  liave  to  ex])eet 
n<;aiiist  him  or  he  i)repared  to  meet.  That  llie  word  *M)oiid," 
in  a  statute  prohihiliiif>'  tlie  utteriuf?  of  n  false,  altered,  an<l 
c()imt(!rfeited  houd,  means  a  hond  hindinji;  upon  souk*  ol)]ii>'or, 
to  sonic  ol)lif>'ee,  and  riMjuirinf^  soiiiethiiif;'  to  Ix;  done,  which, 
it'  not  done,  can  he  eomjiensated  by  action  on  tlu,'  hond.  lo 
Am.  &  Enjj;.  Enc  Law   (2d  ed.)   page  1008,  note;  l^latc   r. 

luhifjs,  JM  Vt.  roi. 

That  the  Su]>reme  Court  of  Louisiana  had  hehl  that  the  of- 
fense denounce<l  as  forgery  was  a  comiiutndaw  otfense,  because 
the  Louisiana  statute  had  not  defined  the  offense,  but  remitteil 
its  definition  to  the  couim<m-law  juris])rudence.  That  there- 
fore it  is  not  sufficient  for  the  indictment  to  follow  the  laii- 
giiage  of  the  statute.  It  must  be  made  in  distinct  compliance 
with  the  common-law  requirements,  exce])t  so  far  as  modified 
by  Louisiana  statutes.  That  the  indictment  should  have 
shown  every  fact  and  circumstance  constituting  the  offense, 
so  that  the  accused  could  not  be  misled  as  to  the  charge  lie  has 
to  answer.  That  an  indictment  describing  u  s]i(>cific  offense 
by  the  use  of  general  terms,  without  setting  out  also  all  the 
facts  and  circumstances  connected  therewith,  if  the  facts  al- 
IcgiMl  do  not  make  out  the  offense  chargeil,  is  defective.  'I'hat 
it  is  not  enough  to  charge  that  tlu^  defendant  committed  the 
crime  of  uttering  a  false  and  altered  instrument,  but  it  should 
be  alleged  how  he  had  committed  it.  SUdc  v.  Flint,  .'5;i  I.a. 
Ann.  12SS;  Stale  v.  Stiles,  5  La.  Ann.  321;  Wharr.  Vr.  Tl. 
pars.  1.^)1-221. 

'Jhat  when  the  nature,  sort,  or  effect  f>f  \\\v  instrument  does 
not  affirmatively  a])])ear  on  its  face,  the  extrinsic  matter  to 
show  this  must  be  alleged.  2  iiisli.  Xew.  (^r.  I*roc.  ])ar.  41.">; 
Com.  V.  lIliHh,  101  Mass.  2()!»-211;  Stale  v.  Miss.  Wlieeler, 
r.>  .Minn.  100  (Gil.  70)  et  seq. ;  Williams  v.  Slate,  r>l  Ga.  :*•)'> ; 
1  Amer.  Crim.  Rep.  227;  I'eople  v.  (lalloiraij.  17  Wend.  T)!;); 
People  V.  Ifarrison,  S  Harb.  ,^)(iO;  (Uimiiiigham  r'.  People,  4 
IFim.  45.^)457;  State  v.  Marplnj,  40  La.  Ann.  41U-421,  14 
S(mth.  020. 

The  defendant  was  not  charged  with  forging  or  with  alter- 
ing an  instrument  of  any  kind,     lie  is  charged  with  having 
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feloniously  utforod,  tcndcrcMl,  and  published  as  true  a  cortnin 
writing,  which  is  to  a  certain  extent,  at,  least,  dcscrihed  in  the 
indictment.  It  is  therein  desii«iiated  as  a  hmid.  Who  uttered 
it  is  immateriiil.  In  the  portion  of  the  instrument  inserted 
in  the  indictment,  we  find  that  a  ])en  had  been  run  through  t]i(( 
word  "Andrus''  and  tlu;  word  ''and,"  and  that  letters  "dos" 
and  the  ''aM''  are  interlined;  that  the  word  ''their"  has  been 
erased,  and  the  word  "his"'  interlined.  The  instrument,  wiUi- 
oat  the  erasures  and  hdcrUitculion.s,  reads: 

'*I,  the  undersigned,  agree  to  slan<l  as  security  for  Andnis 
and  Leo  to  the  amount  of  their  contract,  twentv-two  hundred 
dollars  ($2,200).  Kespt.,  [signed]  Thomas  J.  ('alhighan." 
While  with  the  alterations  and  interlineations  it  reails: 
*'I,  the  undersigned,  agree  to  stand  as  security  for  Jos.  ^F. 
I.eo  to  the  amount  of  his  contract,  twenty-two  hundred  dollars 
(2,200).     r.espt.,  [signed]  Thomas  J.  c'allaghan." 

So  that  1'homas  J.  Callaghan  is  made  to  appear  as  agree- 
ing to  staml  as  security  for  Jos.  ^\.  Leo  to  the  amount  of  his 
contract,  $2^200,  instead  of  agreeing  to  stand  as  security  for 
Andrus  and  Leo  to  the  amount  of  their  contract,  $2,200.  So 
much  appears  on  the  face  of  the  indictment.  It  does  not  ap- 
pear who  altered  it.  It  is  declared  that  it  had  been  falsely 
uttered.  It  is  further  dedai-ed  in  the  indictment  that  the 
defendant  uttered,  tendercid,  and  i)nblished  as  true  this  false 
and  altered  instrument,  designated  therein  as  a  bond,  well 
knowing  when  he  did  so  that  the  same  was  false  and  altered, 
and  that  this  was  done  with  the  felonious  intent  to  injure  and 
defraud. 

The  indictment  shows  that  this  instrumen'  so  altered  was 
tendered  (uttered)  by  Leo  to  some  one,  though  neitlier  the  ]ier- 
son  to  whom  it  was  oiTercd,  nor  the  circumstances  nn<ler  which 
it  was  uttered  and  tendered,  arc  set  out.  The  State  claims 
that  it  is  apparent  that  it  was  uttered  and  tendered  to  some 
one  Avith  whom  Leo  had  cither  already  made  a  ccmtract,  or 
with  whom  he  proposed  to  make  one  if  he  could.  It  contends 
that  the  altered  instrument,  in  the  condition  in  which  it  aj)- 
])ears  in  the  indictment,  was  Avell  calculated  to  mislead,  de- 
ceive, and  defrau<l  any  pers(m  to  whom  it  would  be  tendered 
falsely  as  an  agreement  on  the  part  of  Callaghan  to  stand 
as  security  for  Leo  on  his  contract;  that  the  moment  Leo 
feloniously  uttered  this  false  and  altered  iustrumeut,  with  the 
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kiiowlcd^G  that  it  was  such,  and  with  tlio  fcluuiou.i  intont  of 
(lof'ni'uliiig  8O1I10  ])('rsnn,  ho  c'uiiiiiiitf(!<l  a  criinc,  iindei'  aoction 
S;];5  of  tho  licviscd  Statulcs,  no  matter  wlio  llu;  person  might 
ho  to  whom  the  in.strmnent  was  presented;  no  matter  what  the 
(•haract(;r,  terms,  or  amount  of  th(!  eonlract  might  he;  no  mat- 
tor  whether  a  contract  liad,  already  heen  entered  into,  or 
merely  pr(»posed ;  and  no  nnitter  whetiier  the  ]>arty  to  whom  it 
was  ])re«ented  should  luive,  in  fact,  heen  injured  or  defrauded 
or  not;  that  tho  legal- commissicm  of  the  erimc!  was  one  thing, 
and  the  detailed  cireumslanees  of  the  crime  another  thing; 
tliat  all  that  tho  J^tato  was  called  upon  to  sot  out  in  tin;  in- 
dictment and  disclose  to  the  accused  was  tho  nature  and  cause 
of  the  charge;  against  him,  so  that  he  knew  ^yhat  it  was,  leaving 
to  him  to  call  for  detailed  s])eci(ications  of  the  clnirgo  in  a  hill 
of  ])articulars  if  he  thought  himself  not  fully  advised  in  tho 
premises. 

An  examination  of  section  S.'vT  of  tho  Kevisod  Statutes  will 
show  that  the  instruments,  under  tho  terms  of  tho  section, 
which  it  is  nuxdo  a  crinm  to  iillcr  or  pi(f)llsh  as  true,  if  false, 
altered,  or  forged,  or  counterfeited,  are  for  some  Teas(»n  nnule 
smaller  than  those  which  in  tho  first  portion  of  the  section  it 
is  made  a  crime  to  falsely  nudxc,  alter,  forgo,  or  counterfeit; 
that  in  tliis  larger  enumeration  ''secMirities  for  money  or  ])rop- 
erty"  and  "honds"  arc  hoth  set  out,  while  in  the  smaller  on(( 
"securities  for  money  or  ])roporty''  arc  left  out,  hut  "honds" 
are  retained.  Tho  District  Attorney,  with  tho  statute  hefore 
him,  evidently  felt  it  necessary  to  set  out  in  tho  indicment 
tho  instrument  which  was  to  he  averred  as  having  lu'cn  feloni- 
ously uttered  in  a  manner  such  as  to  nud<o  it  fall  hy  designa- 
tion under  some  one  of  the  instruments  included  in  the  enu- 
meration of  tlio  statute,  and  for  that  reason  he  selected  the 
term  "hond."  Tlio  ohject  of  the  General  Assendily  in  enactiiig 
section  833  is  very  evident,  hut  it  does  not  sutfico  in  a  statute 
(particularly  in  a  criminal  statute)  that  its  purpose  should  he 
numifest.  To  he  eflFective,  the  purpose  must  find  expression 
in  the  language  of  tho  law  itself,  as  req)iired  hy  legal  rules. 
We  have  held  it  pormissihle  sometimes  to  restrain  the  gen- 
erality of  the  terms  of  a  law  so  as  to  exclude  from  its  opera- 
tion exceptional  cases,  hut  wo  arc  not  authorized  to  eke  out 
or  enlarge  the  terms  of  a  limited  law  so  as  to  place  thereunder 
cases  which  evidently  should  have  heen  included  therein  to 
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fully  cfTcctiinto  llicir  ((bjccf,  Imt  wlildi  hy  iimdvorfcuoc  or 
(itlicr  ciinscs  wcro  omiltcd.     Wo  do  nof  tliiiik  it  iicccxsiiry  t'nr 

tllO     ]»ni'|>nS('S     of    this    OllSO     to    ^ivo     ll     (IcIillitilUl     fo     llic     Wn\;\ 

"Ixtiid."  TliiK  ])nrticiilar  stntiilc  dt'ids  willi  "Iti'iids"  as  lliiiiMs 
oilier  niid  distinct  from  "scciifilicrt  for  iiioncy  or  property," 
iiiid  W((  should  do  ao  also.  'I'lie  leriii  Ixnid  is  soiiieliiiies  used 
as  a  ficiieric  term — as  a  written  iiislrnnient  l»y  wliieli  a  per- 
son has  heeonie  honnd  or  coniuiitted  lefiallv;  as,  speakini;  >>( 
an  honest  man,  we  hear  it  freipienlly  said,  "Ilis  word  is  ns 
pood  as  his  hond,''  without  reference  fo  IIk?  specilic  form  of  the 
ovidenc(-  of  the  ohli«iiilion.  I'sindly  the  word  is  taken  to  iiienii 
a  secnndiiry  or  accessory  securinjf  a  ])rinuiry  oltlifialiou  in 
favor  (d'  som(^  third  |»erson.  Tht!  indictment  does  not  <!eclare 
that  th(!  defendant,  Leo,  had  come  under  any  civil  oliliitniidn. 
written  or  verlial,  towards  any  one;  for  which  Caliaiihnn  IiikI 
hecome  his  surely;  that  r,eo  had  not  in  fact  nuide  any  con- 
tract, or  that  he  had  tendered  it  to  an.v  one  with  the  view  of 
etrectinii,'  a  contract.  The  instrument  declares:  "f  ajiree  to 
stand  security  for  .loseph  M.  Leo  to  the  amount  (d"  his  cdn- 
traet,  twenty-two  hun(lre(l  dollars.  Thoimis  .1.  Callaiiliini."' 
Armed  with  it,  Leo  would  dotdilless  have  lieeii  in  a  ]Misili(Pii 
to  induce  some  one  to  enter  into  a  contract  with  him  to  ini 
amount  of  -tii.'JOO.  The  instrument  would,  uuiler  such  cir- 
cumsances,  notwithstani|iii,i>'  its  terms  (d"  present  ol)lii>a)  ion  on 
the  ])ai't  of  Callaiihan,  he,  at  most,  an  olVer  or  tender  hy  liim 
to  hecome  security  for  Leo  on  a  eontrnct  to  the  extent  of 
.$2,2()(>.  'i'he  instrument  would  not,  on  its  face,  nor  in  renlily. 
ho  a  hond.  If  Leo  should  hecome  lialile  u|ton  a  future  con- 
tract, it  niiii'ht  1k!  said  that  coupliuii,'  the  ohliiiat  ion  of  ('alhii:- 
han,  that  evidenceil  hy  this  instrument,  with  his  own,  he  Inni 
furnislied  a  hond  in  favor  of  the  ohlin'or  in  the  contract;  hut, 
until  this  ohlisiation  of  Leo  had  arisen,  this  instrument,  said 
to  he  Calliiiihan's,  was  merely  inchoate,  ])rospective.  It  was 
not  on  its  face  a  hond.  Other  facts  would  have?  to  arise  and  lit! 
connected  with  it  to  make  it  constitute  ])art  of  a  hond.  It  is 
true  that  as  jinrnt  a  wront!;  and  injury  miiiht  he  accomplisheil 
through  the  instrumentality  of  a  writing;  (d'  this  kind  as  mieht 
ho  accomi>lished  hy  the  ntterinji,'  of  an  instrnnu'nt  technically 
and  strictly  falling  under  the  desinuation  of  a  hond;  hut  we 
cannot,  in  juattera  of  crime,  pass  from  one  act  falling  within 
a  statute  to  one  falling  without  it,  no  matter  Low  alike  they 
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uWfiht  ltd  in  tli(>  liiiniifiil  <'(iiis('(|ii(>ii('('h  wliicli  (lie  stntnto  seeks 
tn  |ireveiil.  Wu  il*  Hot  lliink  (he  altered  iiistniliietit  was  teell- 
iiiciilly  a  IhiimI.  Assniniiij^  tliat,  llie  facts  cumiecttMl  with  th(! 
iitteriiifi;  of  this  inslrunieiit  were  such  as  to  have  hroiij>lit  lh(! 
(Icfeii(huit  within  tho  f^rasp  of  th(!  provisions  of  th(i  slatnic!, 
theso  facts  shonM  ha\(!  heen  set  out  in  the  indictment. 

In  Iridic  V.  M>ni)liji,  K)  La.  .\nn,  4i'0,  11  South  i»-M),  we 
((iioted  approvingly  tliu  following  language  i\'\t\\\.  Wharton 
(page  740)  : 

"Wlicro  nn  instrument  is  innnnpleto  on  its  face,  so  that,  as 
it  stands,  it  <'ann(tt  ho  tlus  hasis  of  any  legal  liahility,  then,  to 
make  it  IIk^  technical  snhject  of  forgery,  iho  indictnient  must 
aver  such  facts  as  will  invest  the  instrument  with  legal  force. 
Thus,  where  an  indictment  charged  (hat  .V  did  feloniously  and 
fraudulently  forge  u  certain  writing,  as  f(»llows:  'Mr.  Hos- 
(ick:  Charge  A's  account  to  ns.  J>  &  (!' — with  intent  to  (hi- 
fraud  15  &  C,  it  was  held  that  tlu;  indiclnu'nt  was  not  valid 
withoi't  charging  that  A  was  indehted  to  IJostick,  as  (here 
could  he  no  fraud  \inless  a  deht  existed." 

ltef(,'rring  to  the  case  hefore  ns  at  that  tinio,  wv  said: 

''I'lu^  indel)tc(lness  may  be  prov(Ml  alhuulc.  To  admit  the 
proof  and  give  legal  fore;  to  the  indictment,  it  must  aver  such 
facts  as  will  invest  the  instrument  with  legal  ellicacy.  Where 
ail  instrument  is  not  on  its  fac(;  sulliciently  full  to  Ik^  a  receipt, 
the  defect  nniy  lu;  su|)plied  l»y  showing  a  conrse  of  dealing 
between  the  ])arties  in  which  it  is  nnderstood  to  Ix;  and  treated 
as  such.  This  extrinsic  matter  must  ajtpear  both  by  avernu-nt 
and  j)roof.  *  *  '^  Assuming  llu;  discussion  that  tin;  ac- 
count judged  is  genuine,  it  is  not  per  se  of  legal  eflicacy  against 
any  one  without,  additional  averments  in  the  indictment  set- 
ting forth  the  fads  connected  with  (he  transaction.''  See,  on 
this  subject,  Hhde  v.  Slcphcns,  4.")    La.  Ann.  702,   12  South. 

The  indictnient  in  the  ])resent  case  is  foi*  th(>  same  reason 
faulty,  aiid  the  testimony  otfered  in  supp(»rt  of  it,  and  which 
was  adniitted  over  defendant's  objection,  should  have  been 
excluded. 

For  the  reasons  herein  assigned,  it  is  hereby  ordtired,  ad- 
judged, and  decreed  that  the  verdict  of  the  jury  and  the 
judgment  of  the  court  therein  rendered,  and  herein  appealed 
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from,  be,  and  the  same  are  hereby,  set  aside,  auuuUed,  avoided, 
and  reversed. 


liehearing  refused. 


State  v.  BiiowN. 


110  La.   51)1—34   So.   Rep.   698. 
Decided  May  11,  1903. 


i  1  i  'i 


Fou^rER  An.nTDTCATiox — AuTKKiois  AcQL'iT — Pkiuuby:  An  acquittal  on 
a  fatally  defective  indictment  fur  perjury,  no  bar  to  another  in- 
dictment for  the  name  matter. 

1.  The  defendant  was  charged  with   having  sworn   feloniously,  wil- 

fully, falsely,  and  corruptly  In  a  civil  suit  in  which  he  testificil 
as  a  witness.  Upon  his  trial  on  the  charge  he  objci^ted  to  tes- 
timony offered  to  prove  that  he  was  a>vare  at  the  time  that  the 
matter  to  the  truth  of  which  he  had  sworn  was  false.  The 
trial  court  excluded  the  testimony  at  instance  of  defendant 
on  the  ground  that  the  defendant  was  not  charged  with  having 
testified,  as  before  stated,  knowing  that  his  testimony  was  false. 
The  ruling  of  the  trial  court  is  correct.  Scienter  enters  into  the 
definition  of  perjury,  and  should  be  expressly  charged.  The  in- 
dictment should  not  leave  it  to  be  implied  that  defendant  knew 
that  he  was  swearing  to  a  false  fact  at  the  time  he  testified. 

2.  In  thus  holding  the  court  does  not  wish  it  to  be  inferred  that 

the  interpretation  of  the  statute  requiring  that  it  shall  be  suffi- 
cient to  set  forth  the  substance  of  the  offense  charged  is  in  any 
respect  changed.  The  court  only  holds  that  there  should  be  a 
proper  averment  to  falsify  the  matter  wherein  the  perjury  is 
assigned,  and  setting  forth  specifically  that  the  fact  sworn  to 
is  false.  The  Indictment,  because  it  did  not  include  an  allegation 
of  knowledge,   is   fatally   defective. 

3.  After  a  person  has  once  been  put  on  his  trial  before  a  court  of 

competent  jurisdiction  upon  an  indictment  which  is  sufl^iieiit 
to  sustain  a  conviction,  and  the  jury  has  been  charged  with  his 
deliverance,  he  is  in  jeopardy.  Here  the  indictment  was  not 
sufficient  to  sustain  a  conviction,  and  therefore  defendant  was 
not  legally  accpiitted.  The  verdict  does  not  sustain  the  plea  of 
autrefois  acquit. 

PuovosTY,  J.,  dissenting. 

(Syllabus  by  the  Court.) 


Supreme  Court  of  Louisiana. 
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Appeal  from  Third  Judicial  Distict  Court,  Parish  of  Biou- 
ville;  Hon.  Benjamin  P.  Edwards,  Judge. 

E.  Brown,  inforiiicd  against  for  perjury.  Ho  pleaded 
autrefois  acquit.     Plea  sustained.     State  appeals.     Reversed. 

Walter  Guion,  Attorney  General,  and  John  C.  llieus,  Dis- 
trict Attorney,  (Lewis  Guion,  of  counsel)  for  the  State. 
Joseph  Rush  Wimherly,  for  the  appellee. 

Bkeaux,  J.  The  State  appeals  from  a  judgment  sustain- 
ing the  plea  of  anlrefois  acquit  interposed  by  the  defendant. 

Originally  the  defendant  was  indicted  for  perjury. 

The  indictment  charged  him  with  having  fehmiously,  will- 
fully, and  corru])lly  committed  perjury  after  having  been  duly 
sworn  by  F.  L.  ]\layfield,  deputy  clerk  of  the  District  Court 
of  said  parish  and  State,  on  trial  of  the  case  in  the  District 
Court  of  said  ])arish  and  Slate  in  Xo.  l.ODO,  entitled  "E. 
Brown  v.  D.  E.  Brown,  Jr.,"  by  feloniously,  Avillfully,  falsely, 
and  corruptly  testifying  and  swearing,  after  having  been  sworn 
as  aforesaid,  in  substance,  "that  he,  the  said  E.  Brown,  did 
not,  on  the  day  D.  E.  ]>rown,  Jr.,  defendant  in  said  cause, 
struck  him,  to-wit,  in  IJocendu'r,  1900,  go  into  the  house  of 
Mi'H.  White  or  :Mrs.  Lizzie  "White." 

The  gravamen  of  the  indictment  contains  further  and  neces- 
sary allegations  to  comidete  the  bill,  excejit  in  one  particular. 

It  docs  not  contain  the  averment  that  he  well  knew  that  his 
testimony  was  untrue. 

The  case  in  which  the  asserted  false  swearing  was  done  was 
called  and  the  trial  proceeded  with.  A  jury  was  impaneled, 
and  evidence  of  the  State  begun,  which  evidence  was  met  by 
an  objection  of  counsel  for  defendant,  based  u])on  the  defici- 
ency of  the  indictnu'ut  on  the  ground  just  stated;  i.  e.,  that 
the  :  lictment  did  not  show  scienter  of  accused,  or  falsify  the 
testimony. 

The  trial  jutlge  sustained  the  objection,  and  refused  to  ad- 
mit evidence  of  the  State  to  show  the  falsity  of  the  testimony 
of  the  accused  in  the  case  before  mentioned,  in  wdiich  it  was 
charged  he  had  perjured  himself,  on  the  ground,  the  trial 
judge  held,  that  there  was  no  ])articular  averment  to  co]\tra- 
dict  the  matter  sworn  to  by  defendant.     After  the  judge  had 


.^n: 


h!  Hi 


HI 


lit  <-' 


it-," 


p. 


•'lit'  '  I 

i  ■ " 


I     u 


II 


288 


AMERICAN  CRIMINAL  REPORTS. 


thus  ruled,  the  ])hu'ntifF  moved  for  a  discontiiuuiuce  of  the  ease, 
which  motion  was  overruled. 

The  ease  was  suhuiitted  to  the  jury,  and  a  verdict  of  not 
guilty  was  returned. 

The  District  Attorney  shortly  afterward  presented  a  bill  of 
information  against  the  accused,  charging  him  with  the  saiin; 
crime.  This  inforuiation  contained  the  words,  which  are  not 
inelude(l  in  the  indictment  before  mentioned,  ^'And  at  tlie 
time  well  knowing  sauie  to  be  false,"  nor  their  e(iuivalent.  Tii 
every  other  res])ect  the  crime  was  charged  as  it  had  been 
charged  in  the  indictment  before  referred  to.  In  due  lime 
after  the  bill  of  information  had  been  filed,  the  accused 
]>leaded  aiilrrfols  acquit  and  former  jcoi>ardy,  basing  his  plea 
on  the  verdict  found  by  the  jury  on  the  indicMiic>nt  in  (pies- 
tion,  the  first  referred  to  above. 

The  ])lea  was  sustained  by  the  District  Conrt,  holding,  as 
stated,  and  as  shown  by  the  bill  of  excei)tions  before  us,  that 
the  original  bill  of  indictment  was  absolutely  null;  that  it 
could  have  been  amended;  that  the  jury  had  been  impaneled 
and  sworn;  an<l  that  the  State  comiuenced  its  evidence,  and 
had  proceeded  some  time,  when  the  Histrict  Attorney  oliTed 
to  discontinue  the  })rosecution,  which  the  court  would  not,  at 
that  stage  of  the  trial,  ])ermit;  and  the  jury  found  the  verdict 
of  n<it  guilty  before  mentioned. 

AVhilst  it  is  true  that  good  ])leading  would  require  that  an 
allegation  in  indictment,  such  as  that  which  was  not  inelude<l 
in  the  indictment  in  the  case  in  which  the  defendant  was 
found  not  guilty,  it  is  always  absolutely  necessary,  as  a  genei-al 
rule  in  eveiy  case,  to  set  forth  that  the  defendant  was  well 
aware  of  the  fact  that  his  testimony  was  not  true. 

J*rocee<lings  in  the  case  (tf  ])erjury  have  been  simplifi(>(l  by 
statute.  It  still  remains  necessary  to  aver  in  the  indictment 
the  substance  of  the  offense  charged,  or  by  what  court  or  be- 
fore whom  the  oath  Avas  taken,  together  with  a  projjer  aver- 
ment to  falsify  the  nuitter  wherein  the  ])erjury  is  assigned. 
Rev.  St.  85S. 

Here  the  indictment  was  defective  in  that  it  did  not,  as  re- 
(piired,  falsify  the  matter  wherein  the  ])erjury  was  assigned. 
It  did  not  allege  that  tlie  defendant  knew  said  statenu'nt  to  be 
false,  or  tliat  he  was  ign(»rant  wliether  or  not  said  statement  was 
true.     This  was  a  matter  of  substance,  and  in  that  respect  the 
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imlictment  was  infonnal.     Where  knowletlge  is  an  iii'Tediout 
of  the  offense,  it  must  be  alleged. 

The  position  of  defendant  does  not  iind  unqualified  su])pi>i-t 
in  McClain  on  Criminal  l.aw,  vol.  2,  p.  882,  to  whieh  he  in- 
vites our  attention.  In  one  sentence  the  commentator  says  that 
the  indictment  must  also  show  knowledge  on  the  part  of  (he 
accused  of  the  falsify  of  the  statement  at  tJie  time  it  was 
made,  and  that  it  is  not  sufKeient  merely  to  negulive  the  tnitli 
of  the  statement.  In  the  sentence  following  it  is  laid  down  that 
"knowingly  false"  may  be  inferred  from  the  fact  that  the  court 
charges  that  it  was  willfully  false. 

In  the  note  the  commentator,  in  support  of  the  first  ])ropo- 
sition,  refers  to  Stale  v.  Morse,  1  G.  Greene,  503,  in  which  the 
court  held:  ''The  omission  in  the  indictment  to  cluir"e  in  the 
language  of  the  statute  that  the  defendant  deposed,  allirmed, 
or  declared  some  matter  to  be  a  fact  knowing  th(i  same  to  bo 
false,  is  a  substantial  defect,  and  is  not  cured  by  any  statute." 

From  that  point  of  view  it  follows  that  the  word  ''falsely," 
as  pleaded,  is  not  an  eipiivalent  to  scienter  on  the  part  "''  the 
defendant.  It  does  not  show  that  the  defendant  swore  to  a 
fact  knowing  it  to  be  false. 

"Xegation  of  false  matter  should  be  express."  Wharton, 
Crim.  Ev.  §  1300. 

Without  the  e.\])ressed  negation,  there  is  no  lu'gation  of  false 
matter  at  all  in  the  indictment.  Kot  only  must  it  be  alleged 
that  the  defendant  swore  "falsely"  or  "corruptly,"  but  it  must 
also  be  alleged  that  he  knew  that  he  swore  falsely.  A  ix-rson 
may  swear  falsely  or  corruptly,  although  the  fact  to  what  he 
swears  nuiy,  in  its  bearing,  be  the  truth. 

To  sustain  the  second  ]»roposition,  the  commentator  in  his 
note  cites  one  case  in  which  the  verdict  was  drawn  undcir  a 
special  statute  of  the  State  of  ^linnesota,  not  retpiiring,  as  we 
take  it,  as  in  Louisiana,  the  negation  of  a  false  matter  to  bo 
express. 

Well-considered  decisions  hold  that  knowledge  must  be  al- 
leged in  order  that  a  valid  indictment  nmv  be  written  when  an 
indictment  is  found  under  a  law  which  recpiires  that  a  proper 
averment  be  nuide  "to  falsify  the  nuitter  wherein  the  perjury 
is  assigned,"  to  (piotc  from  the  Louisiana  statute. 

Having  arrived  at  the  conclusion  that  ''knowledge"  must  bo 
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ullc'^tul  to  the  extent  reijiiired  by  the  statute,  we  are  next  lu.l  to 
inciuire  into  the  eil'eet  of  the  verdict  rendered. 

We  think  that  the  indictment  was  not  only  defective,  hut  llial 
it  was  fatally  defective. 

From  that  point  of  view  it  follows  that  the  verdict  could  uni 
form  the  basis  of  autirfuis  acquit.  No  decision  can  be  fduinl 
to  the  c<mtrary,  and  no  couimentator  has  exi)rcssed  hiiiisdl'  to 
the  contrary.  The  test  is,  was  the  indictment  fatally  dct'cclivc  ? 
If  it  was,  the  verdict  is  e(|ually  as  null.  Slate  v.  MvcLuns, 
41  La.  Ann.  543,  G  South.  822. 

The  law  and  the  evidence  being  in  favor  of  the  State,  it 
is  ordered,  adjudged,  and  decreed  that  the  judgnient  a])])eal('i| 
from  is  voided,  annulled,  and  set  aside;  the  bill  of  inioniui- 
tion  is  I'einstated;  also  the  case,  in  order  that  it  may  be  pm- 
ceeded  with  in  manner  and  form  required. 

The  case  is  thereft)re  remanded  to  be  tried. 

PiJuvosTY,  J.,  dissents. 


Pat  v.  State. 


116  Ga.  92—42  S.  E.  Rep.  389. 


Decided  August  7,   1902. 


I    ;|: 


Fourier  Adjudication — Rkckivixo  Stoi.kn  Goods:  Acquittal  of  Inir- 
gJary  is  no  bar  to  an  indictment  for  receiving  stolen  goixIs—To 
constitute  the  crime  of  receiving  stolen  goods,  the  receiving  and 
the  knowledge  that  they  were  stolen  must  be  concurrent. 

1.  An  acquittal  upon  an  indictment  for  burglary  will  not  support  a 

plea  of  autrefois  acquit   to   an   indictment   for   receiving   stoUii 
goods,  knowing  the  same  to  have  been  stolen. 

2.  A  charge  of  this  nature  cannot  be  established  by  evidence  showing 

that  the  accused  received  the  stolen  goods,  not  knowing  at  thu 
time  that  they  had  been  stolen,  but,  uiiou  being  informed  of  the 
larceny,  secreted  the  goods,  and  retained  the  posaession  thereof. 
(Syllabus  by  the  Court.) 

Supreme  Court  of  Louisiana. 

Error  to  Superior  Court,  Elhcrt  County;  ITon.  IT.  i\r. 
Ilolden,  Judge. 

Fannie  Pat,  convicted  of  receiving  stolen  goods,  brings  er- 
ror.   Reversed. 
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/.  C.  Van  Duzcr  and  (Jco.  C.  (Jrogan,  for  tlu>  plaint  ifT  in 
error. 

David  W.  Meadow,  Solicitor  Genuriil,  for  Uiu  Sliilo. 

Fisii,  J.  Fannie  Pat  was  indicted  for  the  oircnse  of  re- 
ccivini;'  stolen  ^',<K)ds,  knowing  them  to  be  stolen.  Ui)f»ii  the 
triid  she  pleaded  aulicfols  acquit,  in  that  she  had,  at  a  foriiu;r 
term  of  the  c(mrt,  been  tried  and  accpiitted  of  the  otVensc;  of 
biirf^lary,  and  that  the  facts  in  the  bnrglary  case  were  the  sanui 
as  (hose  in  the  case  npon  trial ;  the  two  cases  involving  the  sam(( 
transaction.  The  ])lea  was  overruled,  and  npon  the  trial  the 
acciiscid  was  found  guilty.  She  made  a  motion  for  a  new  trial, 
which  was  denietl,  whereupon  she  excei)ted  to  the  judgment  re- 
fusing the  new  trial,  and  also  to  the  overruling  of  the  plea  of 
(iiilirfois  acquit. 

1.  The  offense  of  receiving  stolen  goods,  knowing  them  to 
lie  stoli'u,  is  not  a  nec(!ssary  element  in,  and  does  not  constitutij 
iiii  essential  part  of,  the  oifense  of  burglary.  The  two  otfeiises 
are  sejiarate  and  distinct,  and  a  verdict  of  guilty  of  receiving 
stolen  goods,  kn(twing  them  to  be  stolen,  could  not  legally  Ik; 
fi'iind  under  an  indictment  for  burglary.  MaiKjham  v.  Stale, 
s7  Ga.  o49,  h',\  S.  E.  5r)8.  Therefore,  the  accpiittal  of  the 
accused  U])(m  the  indictment  for  burglary  could  not  sujjport  a 
jili'a  of  autrefois  acquit  to  the  indictment  for  receiving  stolen 
goods,  knowing  them  to  be  stolen.  See  Bctl  v.  State,  10.'}  Ga. 
;ii»7,  ',',{)  S.  E.  2!)+,  OS  Am.  St.  Hep.  102;  Smith  i\  Stale,  10.') 
CJa.  724,  .'52  S.  E.  127. 

2.  Coni])laint  was  made  of  a  charge  of  the  court  to  the  ef- 
fect that  if  the  accused  did  not  know  that  the  goods  were 
stolen  at  the  time  she  received  them,  but  knew  after  she  re- 
ceived them  that  they  were  stolen,  and  then  secreted  them, 
the  jury  would  be  authorized  to  convict  her.  We  think  this 
chai'ge  was  erroneous.  The  gist  of  the  offense  of  receiving 
stolen  goods,  knowing  them  to  be  stolen,  is  the  felonious  knowl- 
edge that  the  goods  were  stolen;  and  to  constitute  the  offense, 
the  person  receiving  the  goods  must  have  this  knowledge!  at  the 
time  of  receiving  them.  Stale  v.  Cavencss,  78  JS^.  C.  484; 
May  V.  People,  GO  111.  119. 

Judgment  reversed. 

All  the  justices  concurring,  except  Lewis,  J.,  absent  on  ac- 
count of  sickness. 
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McIntosii  v.  State. 

116   Ga.   543—42   S.   E.   Rep.   793. 

Decided  November  12,  1902. 

T  ■     "u  Adjudication:     Same  transaction  and  charged  under  the  same 
statute;  but  not  as  the  same  offctise. 

1.  Aii  acquittal  under  an  indictment  charging  the  accused  with  the 
offeiise  of  using  obscene  and  vulgar  language  in  the  picsoiice 
of  a  Jof  'ie  will  not  operate  to  bar  a  prosecution  for  using  op- 
probrious words  and  abusive  language  to  and  of  another,  even 
though  Loth  iiidictments  related  to  the  same  act. 
(Syllabus  by  the  Court.) 

Supreme  Court  of  Georgia. 

Error  to  Superior  Court,  Cliatbam  Couuly;  ITou.  Tope 
Barrow,  Judge. 

Nick  Mcintosh,  convicted  of  using  abusive  language,  bi-ings 
error.    Affirmed. 

W.  F.  Slater,  for  the  plaintiff  ;n  error. 

W.  W.  Osborne,  Solicitor  General,  for  the  State. 

CoiiB,  J.  The  accused  was  placed  on  trial  ujion  an  imlict- 
ment  charging  him  with  using  opprobrious  words  and  abusive 
language  to  and  of  one  C.  S.  Waters  on  the  31st  of  April, 
1902.  lie  filed  a  special  plea  of  former  jeopardy.  Thvw 
was  a  finding  against  him  on  this  ])lea.  He  then  ])lc'a<lt<l 
not  guilty,  and  there  was  also  a  finding  against  hiin  on  ibis 
plea.  The  case  is  here  upon  a  bill  of  exceptiims  assigning' 
error  upon  the  judgment  overruling  a  motion  for  a  new  trial. 
While  the  record  contains  several  assignments  of  error  uixm 
rulings  made  during  the  trial,  the  only  assignments  of  error 
insisted  on  in  the  brief  of  counsel  are  those  which  complain 
of  the  finding  against  his  special  plea  of  former  jeopardy. 

It  appears  that,  prior  to  his  arraignment  on  the  indictment 
in  the  present  case,  the  accused  had  been  tried  in  the  City 
Court  of  Savannah  upon  an  accusation  charging  him  witli 
having  on  the  31st  day  of  April,  1902,  used  obscene  and  vulgar 
language  in  the  presence  of  females  on  a  street  car,  and  tliiit 
the  trial  on  this  accusation  resulted  in  an  acquittal.     It  ap- 
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pears  from  the  cvidonco  inti'Ofluccd  on  the  trijxl  of  the  issue 
framed  upon  the  special  plea  that  C.  S.  Waters  was  the  con- 
ductor of  a  street  car,  and  that  the  accused  had  used  to  him 
opprobrious  words  and  abusive  huiguage  while  on  the  car;  that 
ho  then  left  the  oar,   and,  when  on  ihe  grour.d,   again  used 
language  of  a  similar  uature;  that  what  occurred  on  the  car 
and  on  the  ground  constituted  one  continuous  transaction,  last- 
ing about  two  minutes;  and  that  the  occurrence  in  which  the 
(ip|)nibrious  words  were  used  was  under  investigaticm  in  the 
trial  in  the  City  Court.     It  is  to  be  determined  whether,  un- 
der this  state  of  facts,  the  acquittal  in  the  City  Court  oper- 
ates as  a  bar  to  a  prosecution  under  the  present  indictment. 
An  indictment  for  using  obscene  and  vulgar  language  in  the 
]»roscnce  of  females  does  not  chiirge  the  same  oifense  as  an  in- 
dictment which  charges  one  \;itli  having  used  opprobrious  words 
and  abusive  language,  tending  to  cause  a  breach  of  the  peace. 
The  ofTenses  are  sejiaratc  and  distinct.     While  both  offenses 
are  uuide  ])enal  by  the  same  section  of  the  Code  (Pen.  Code, 
§  lj!)0),  they  are  no  less  separate  and  distinct  offenses.     A  per- 
son may  in  one  transacti(m  so  conduct  himself  as  to  bo  guilty 
of  both  these  crimes.     If  one  uses  to  and  of  another  op])ro- 
brious  words  and  abusive  language  which  is  obscene  and  vulgar, 
and  this  is  done  in  the  presence  of  a  female,  both  offenses  are 
committed,  though  there  is  cmly  one  transaction.     In  such  a 
case  the  rule  in  Jilair's  Case,  srOa.  020,  7  S.  E.  855,  is  to  be 
followed.     It  is  there  said  that  if  the  evidence  required  to  con- 
vict under  the  first  indictment  would  not  be  suilicient  to  convict 
under  the  second,  without  proof  of  an  additional  fact  which 
was  necessary  to  constiluti?  the  offense,  former  jeopardy  could 
not  be  pleaded   in  bar  of  the  second   indictment.      See,   also. 
Smith  V.  Slafe,   105  Ga.  724,  32  S.  E.  127;  Copcnharcn  v. 
Slate,  15  Ga.   2(51.      One  who  uses  vulgar  and  obscene  lan- 
guage in  the  jtrescnce  <»f  a  feuude  is  guilty  of  a  violaticm  of 
law,  wliether  that  language  is  used  to  or  of  another  or  not. 
To   constitute    the    offense    of   using    opprobrious    words    and 
abusive  languages,  even  where  the   language   used   is   also  ob- 
scene and  vulgar,  it  is  essential  to  a  c(»nviction  that  the  lan- 
guage must  be  used  to  and  of  another,  and   in  his  presence. 
A  conviction   could    have   been   bad   under   the   accusation   in 
llie  City  Court  upon  evidence  which  would  not  have  author- 
ized a  conviction  under  the  indictment  in  the  Superior  Court. 
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That  ])art  of  the  transaction  which  eonld  have  boon  proporlv 
investigated  nnder  the  accusal i<in  was  not  necessarily  involved 
in  the  investigation  nnder  the  indictment.  In  that  trial  it  was 
wholly  immaterial  whether  the  language  was  ol)sceno  and  vul- 
gar, or  whether  it  was  iised  in  the  ])resence  of  a  female.  The 
iiiiding  against  the  ])Iea  of  former  ac(inittal  was  ])r<ti»er.  Sir, 
in  this  connection,  (jiillij  v.  Slalc,  1  HI  Ga.  527,  42  S.  \L  7!H). 

.ludgmeiit  aHirmed.  All  the  justices  concurring,  exci|ir 
Li;mim<i\,  p.  ,].,  absent  on  account  of  sickness,  and  Canoi.ki;, 
J.,  not  presiding. 


GiiLiA'  V.  State. 


116   Ga.    .527—42   S.   E.    Rep.    790, 


Decided  November  12,  1902. 


HI 


FoRMKR  AmrDiOATiox — BioAMv:  Acquittal  on  an  indictment  for  hUj- 
ayny  icith  "Gussie  i<hinglcr,'  no  bar  to  subsequent  indktiiiciit 
charging  bigamy  with  "Bessie  Shingler" — Practice — General  ob- 
jection not  good  against  testimony,  part  of  which  is  admissihlc. 

1.  An  acquittal  under  an  indictment  charging  that  the  accused  conv 

mltted  tilgamy  by  contracting  an  unlawful  marriage  with  "Gus- 
sie Shingler"  will  not  be  a  bar  to  a  prosecution  subsequently 
instituted  under  an  indictment  charging  that,  on  the  same  dale 
as  that  named  in  the  first  indictment,  the  accused  comniitlcd 
bigamy  by  contracting  an  unlawful  marriage  with  "Bessie  Shin- 
gler," especially  when  it  appears  that,  at  the  time  upon  which 
the  marringes  were  alleged  to  have  taken  place,  there  were  in 
life  persons  answering  to  the  names  both  of  Gussie  and  Bessie 
Shingler.  The  above  is  true,  notwithstanding  it  apiiears  th;it 
the  witness  who  testified  before  the  grand  jury  by  mistake  gave 
the  name  of  Gussie  Shingler  when  he  intended  to  give  that  of 
Bessie,  and  that  the  name  of  Gussie  was  inserted  in  the  in- 
dictment under  a  misapprehension  growing  out  of  this  mistake 
of  the  witness;  there  having  been  but  one  marriage,  and  it  iiav- 
ing  been  in  fact  contracted  with  Bessie,  and  not  Gussie. 

2.  Where  objection  is  made  to  specified  evidence  as  a  whole,  i)art  of 

which  is  admissible  and  part  inadmissible,  and  the  objection  docs 
not  point  out  the  objectionable  portion,  there  is  no  error  in  ad- 
mitting the  entire  evidence. 
(Syllabus  by  the  Court.) 
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Supremo  Court  of  Georgia. 

Error  to  Superior  Court,  Decatur  County;  Hon.  W.  N. 
Spcuce,  Judge. 

K.  C.  Gully,  alias  C.  R.  I'ridges,  convicted  of  bigamy,  brings 
error.    Affirmed. 

ir.  D.  Shrffichl,  by  J.  D.  Harrison,  for  plaintiff  in  error. 
II'.  E.  Woolen,  Sollcilor  General,  by  A'.  It.  Arnold  and  Donal- 
fton  d'  Fleming,  for  tbe  State. 

Conn,  J. — R.  C.  Gully,  sometimes  known  as  C.  R.  Uridges, 
was  placed  u]ion  trial,  charged  with  the  offense  of  bigamy; 
the  indictment  charging  that  on  Noveud)er  7,  1001,  the  ac- 
cused married  one  1  Jessie  Shingler;  his  lawful  wife,  Annie 
]>ri(lg('s,  being  then  in  life,  which  fact  was  known  to  him.  The 
nceused  filed  a  s])ecial  ])lea  setting  u])  that  at  a  previous  term  an 
indictment  had  been  preferred  against  him  charging  him  with 
the  offense  of  bigamy,  in  that  on  November  7,  1001,  he  had  mar- 
ried one  Gussie  Shingler — his  lawful  wife,  Annie  Uridges,  being 
then  in  life,  which  fact  was  known  to  him  ;  that  he  was  arraigned 
on  this  indictment,  and  ])l(>aded  "Not  guilty;"  and  that  the  trial 
resulted  in  a  verdict  of  ac(piittal;  a  co])y  of  the  proceedings 
being  attached  to  the  ])lea.  It  was  alleged  that  the  offense 
chargetl  in  the  indictment  in  the  present  case  is  the  same  as 
that  charged  in  the  indictment  u])on  which  the  accused  was 
jireviously  indicted;  that  the  jiresent  indictment  charges  identi- 
cally the  same  and  only  the  offense  charged  in  the  former  in- 
dictment^ that,  in  order  to  convict  upon  the  jiresent  charge,  it 
would  bo  necessary  to  introduce  the  same  evidence,  without  any 
additional  facts,  as  was  produced  upon  the  trial  under  the 
former  indictment;  that  the  finding  of  the  jury  at  the  former 
trial  was  u])on  the  same  evidence  and  issue  that  would  be  had 
and  nuidc  in  the  juvsent  case,  and  none  other;  that  while  the 
former  indictment  charge<l  that  the  accused  conmiitted  tho 
offense  of  bigamy  by  marrying  Gussie  Shingler,  and  tho  pres- 
ent indictment  alleges  that  ho  committed  the  offense  by  marry- 
ing ]>essic  Shingler,  still  both  indictments  relate  to 
the  same  unlawful  marriage,  and  botli  allege  the  same 
date  u]ion  which  the  marriage  took  place;  tho  only  difference  n 
the  allegations  in  the  two  indictments  lieing  in  the  name  of  the 
person  with  whom  tho  marriage  was  alleged  to  have  been  con- 
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Iniclcfl.  It  ajiponrod  from  the  cvidoiioc  that  there  were  hvn 
Shiiijulcr  sisters,  one  named  (lussio  mul  the  other  I'essie;  llial 
no  imirriaji'e  had  taken  phice  between  Gussie  and  the  aeeiiseil, 
she  herself  Ix'infj;  married  to  another  on  the  date  she  was  nl- 
leyed  in  the  indietiiient  to  hav{i  lu'cn  nmrried  to  the  accused; 
and  that  tlie  only  nnlawfnl  marriaj^c  contractwl  hy  liim  was 
the  one  with  Hessie  Shingler.  The  name  of  Gnssic  apiieaidl 
in  the  iirst  indictment  as  the  resnlt  of  a  mistake  made  l»y  a 
witness  who  testified  before  the  f>ran(l  jury,  the  witness  intend- 
ing to  fiive  the  name  of  l>essi(?  instead  of  that  of  (jussie.  The 
accnse<l  entered  a  ])lea  of  not  guilty  upon  the  indictment,  and  tlie 
issue  raised  by  this  plea  and  that  raised  by  the  s]iecial  ])lea  were 
sid)mitted  to  the  same  jury,  by  whom  a  verdict  was  retunieil 
finding  the  accused  guilty;  thus,  in  eifect,  finding  against  tlie 
s]iecial  jilea.  The  accused  filed  a  motion  for  a  new  trial  upnii 
various  grounds.  The  motion  was  overruled,  and  he  exc(!i)le(I. 
The  only  grounds  of  the  nK)ti(m  which  were  insisted  on  in  this 
conrt  were  those  which  alleged,  in  substance,  that  the  verdi<*t, 
so  far  as  it  nm(mntcd  to  a  finding  against  the;  sjiecial  plea,  ^\  is 
contrary  to  evidence,  and  one  ground  which  assigned  error 
upon  the  admission  of  certain  testimony. 

1.  It  is  contended  that  under  the  evidence  the  jury  should 
have  found  in  favor  of  the  special  ])lea  setting  np  former 
acquittal,  for  the  reason  that  the  otTense  involved  in  the  present 
case  was  the  same  as  that  for  which  the  accused  had  been  jdaced 
on  trial  and  acquitted.  To  entitle  the  accused  to  jdead  siic- 
cessfnlly  former  acquittal,  the  ofFcMises  charged  in  the  two  jiros- 
ecutions  must  have  been  the  same  in  law  and  in  fact;  ami, 
while  there  is  no  infallible  test  that  can  Ik;  appli^-d  in  all  cases 
for  determining  the  identity  of  the  offenses  charged  in  tlie 
different  indictments,  it  has  been  said  that  it  is  a  rule  of  alnmst 
universal  application  that  if  the  facts  required  to  sup])ort  tlie 
second  indictment  would  have  been  sufficient,  if  ])roved,  to  ])r(i- 
cure  a  conviction  under  the  first  indictment,  the  offenses  are 
identical.  See  17  Am.  &  Eng.  Enc.  Law  (2d  ed.)  590,  r.!>T. 
See,  also,  1  Archb.  Cr.  Proc.  &  PI.  (Sth  cd.)  top  page  .'5H. 
The  rule  above  referred  to  is  that  which  is  sometimes  called 
the  "same  evidence  test."  'J'hero  is  also  another  rule  which 
declai'cs  that  if  the  prosecution  under  the  scccmd  indictment; 
involves  the  same  transact itm  wliich  was  referred  to  in  the 
former  indictment,  and  it  was  or  might  have  properly  been  the 
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sii1)jcct  of  invostigntion  under  that  itidicfmonf,  nn  ncqiiittal  or 
t'oiiviction  under  the  fcnner  indictiuciit  would  bo  a  bar  to  a 
jd'usociition  under  the  last  indietinent.  This  rule  is  soiiietiiiKs 
(•iilled  the  "same  transaction  test."  The  latUu-  rule  has  been 
the  one  ado])ted  and  generally  followed  in  this  State. 

In  liohcHs  V.  Stale,  14  Ga.  8,  Judge  Starnes,  after  stating 
tliitt,  lli(M'e  seemed  to  be  some  didieidty  about  a|)|)lying  in  all 
cases  the  rule  laun\7i  as  the  "same  evidence  test,"  says:  ''To 
avoid  any  confusion  on  this  subject,  we  ado])t  the  ride  as  if, 
is  otherwiso  more  generally,  and  lUM'haps  more;  accurat(dy,  ex- 
jtressed,  viz.,  that  the  jdca  of  autrefois  acquit  or  conrict  is 
siiilicient  whenever  the  ])roof  shows  the  second  case  to  be  the 
same  transaction  with  tlie  first."  Tlie  rule  thus  laid  down  was 
applied  in  the  following  cases:  Jlolt  v.  Stale,  3S  (}a.  1S7; 
Jones  V.  State,  55  (Ja.  025;  Ihihler  v.  State,  01  Ga.  504; 
tloode  V.  State,  70  Ga.  752;  Knight  v.  State,  73  Ga.  804; 
Knox  V.  State,  89  Ga.  25i),  ]5  S.  E.  HOS.  See,  also,  iu  this 
comiection,  Croclrr  v.  State,  47  Ga.  508;  Johnson  v.  Slate,  05 
(;a.  5)4  (2);  Craig  v.  State,  108  Ga.  770,  X]  S.  E.  05.'};  Mc- 
Williovis  V.  State.  110  Ga.  2!)0,  ,'M  S.  E.  1010. 

]f  the  two  prosecutions  really  involve  the  same  transaction, 
the  fact  that  the  ofVense  charged  in  the  second  indictment  is 
Ity  name  a  diiferent  offense  from  that  which  is  set  forth 
in  the  first  does  not  prevent  a  judgment  under  the 
first  from  being  a  bar  to  the  second  prosecution.  Holt  v.  Stale, 
supra.  On  the  other  hand,  if  the  two  off((nses  arc  nominally 
tlu*  same,  but  arc  substantially  diiferent,  a  judgment  in  one 
will  not  be  a  bar  to  a  ]>ros('cution  in  the  other.  Brown  v.  State, 
85  Ga.  713,  11  S.  E.  831  (3).  It  has  also  been  held  that 
where  a  person  has  been  put  in  jeo]»ardy  of  a  conviction  of  an 
olFense  which  is  a  necessary  element  in,  and  constitutes  an 
essential  i)art  of,  another  offense,  such  jeo])ardy  is  a  bar  to  a 
subsequent  prosecution  for  the  latter  offense,  if  founded  upon 
the  same  act.  Bell  v.  State,  103  Ga.  307,  30  S.  E.  294,  08 
Ain.  St.  Ilep.  102.  See,  also,  Copenharen  v.  State,  15  Ga. 
->(14;  Pat.  V.  State,  110  Ga.  92,  12  S,  E.  389  (15  Amer.  Crim. 
Kep.  290). 

In  Blair  v.  State,  81  Ga.  029,  7  S.  E.  855,  it  was  held  that 
the  true  rule  is,  if  the  evidence  required  to  convict  under  the 
first  indictment  would  not  be  suflicient  to  convict  under  the 
second    iuilictiiicnt,    but    proof   of   additional    facts   would   be 
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ncccMsary  to  cnmplctc  the  od'ciist!  cliar^cil  in  tli(>  second  inilid- 
nicnt,  tilt!  former  convielion  or  ii('(|niltiil  conld  not  be  pleadeil 
in  bar  of  the  second.  In  that  case  a  conviction  for  sejliiii; 
liquor  without  a  license  was  upheld,  notwithstanding!,'  the  ac- 
cused had  been  convicted  on  another  indiclnient  of  seilinir 
liquor  to  a  minor;  the  two  cases  iuvolvin,u'  the  same  sab-.  Tiiis 
case  a])l>arenlly  applies  the  "same  evidi'uce  test,"  and  disiv- 
f:;nrds  the  "same  transaction  test."  The  rulin.i>'  in  the  lUiiir 
Case  was  folb.wed  in  Smilli  r.  Shih',  lo".  (la.  7lH,  :\-2  S.  1"]. 
127,  See,  also,  Cojiciiliiu'cii  r.  Shilc,  .s'm/my».  What  was  said 
in  llnjditl's  Casr,  1)7  (la,  lO't,  2")  S.  K.  •1")(),  in  reference  to  the 
"same  evidence  lest"  beinu'  the  lru(^  test  ns  to  whether  n  ]»l(-i 
of  former  accpiittal  or  conxiction  should  prevail,  was  oliil 
the  rulini>'  in  that  case  beinji'  eiitirels'  consistent  with  lla; 
known  as  the  "same  transaction  lest."  Without  reference  to 
which  is  the  sounder  rule,  the  "same  evidence  test,"  or  the 
"sanu!  transaction  test,"  the  latter  has  been,  since  tlu;  decision 
in  14  Ga.,  ^^cnetally  accepted  as  tlut  rule  in  this  State.  I'nder 
this  rule,  it  becomes  necessary  in  each  cast'  to  determine 
whether  both  indictments,  and  the  invest iiiat ions  that  may  be 
had  thereunder,  relate  to  the  same  olVense;  that  is,  in  ordei' 
to  successfully  defeat  a  proseculion  under  the  last  indictmeul. 
it  is  incuudx'nt  n])on  the  accused  to  identify  the  (dfense  chariivd 
in  the  second  indictuu'nt  with  that  which  was,  or  could  havt' 
been,  made  the  subject  of  invest if'at ion  under  the  tirst  indict- 
ment. 

In  Sweeney  v.  Slate,  10  da.  4(iS,  .ludge  Henning  said:  "Hut 
in  all  ])leaH  of  former  accpiittal  or  former  conviction,  the  ])roof 
of  the  ])lea  has  to  consist  jtartly  of  nuitter  of  record  and  partly 
of  matter  not  of  record.  An<l  ihe  identity  of  the  two  cases  is 
the  part  of  the  ])loa  which  it  is  the  ])eculiar  business  of  thi; 
evidence  wh'ch  is  not  of  record  to  make  out." 

In  deterniinina;  whether  the  two  ollVnses  are  identical,  we 
must  not  look  to  the  indictment  alone  or  to  the  jiroof  alone, 
but  to  both  the  ])roof  and  the  indictment.  If  the  evidence 
offered  under  the  issue  formed  upon  the  s])ecial  plea  shows  that 
no  other  transacti<in  than  that  souiiht  to  be  i n vest ii>a ted  under 
the  second  indictment  c(ndd  have;  ])roiierly  been  tlu'  subject  of 
invcstiii'ation  under  the  first,  then  an  ac(piittal  under  the  first 
indictment  would  be  a  bar  to  a  ])rosecution  under  the  second, 
notwithstanding  the  fact  that  there  could  not  have  been  a  con- 
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victinn  under  flic  first  indictiiKMit,  for  the  rcnson  that  the 
|ir(i(i|'  ofTcrod  in  su|)|>nrt  of  it  failccl  to  CHtahlish  allcfiatiniis 
descriptive  of  the  otreiise  ordiniirilv  iiniiiaterial,  hut,  which 
I  he  i)lcaiK'r  liad  made  material  hy  uverineiit.  Thus  it  was 
held  in  Jliililcr's  Case,  Niii>rn.  that  where  the  accused  had  hcen 
indicted  for  slealinj;'  a  cow  wliich  was  the  jiroperty  of  II.,  and 
had  heen  nc(|uitted,  and  he  was  npain  indicted  for  stealin/^  a  cow 
whicli  was  tlie  ]»ro|)ei'ty  of  IT.,  tlu^  (U-scription  heiniu,'  diUVrent 
from  that  aHefi'e(l  in  the;  first  indictment,  and  it  apjieared  on 
the  trial  that  II.  ha<l  only  one  cow,  and  this  cow  was  the  one 
referred  to  in  hoth  indictments,  and  the  testimony  in  each 
case  related  to  this  cow,  a  verdict  flndiiifj;  against  the  plea  was 
ciinlrary  to  law.  And  in  Gnodc's  ('asc,  siipnt,  it  ai)])eare(I  that 
the  accused  was  tried  and  ac(]uitted  under  an  in<liclment  charf^- 
IwiX  him  with  larceny  from  the  house,  and  allcf^ing  owner-iliip 
of  the  hous((  and  the  piods  stolen  in  the  i)rosecutor,  and  was 
SMl)se(pientIy  arraifi'ued  ujion  another  indictment  for  larceny 
from  the  house;  the  indictment  alleuin/:;  a  dilferent  ownership 
of  the  house  and  the  jjoods  stolen.  It  was  held  Ihat  a  plea  cd' 
former  ac(piittal  which  set  out  fully  the  first  indictment  and 
the  ])roceedin<js  had  lh(>reon,  and  averred  that  th(>  transactions 
einhraced  in  hoth  indictments  were  one  and  the  sanu',  was 
improperly  stricken  on  demurrer.  To  the  same  effect  was  (he 
ridiuf;'  in  Kni(/lil's  (Uisc,  .siijira.  In  all  of  th(>se  cases  it  ap- 
jicared  that  the  indictment  referred  to  the  sam(!  pro])erty  and 
the  same  theft,  and  that  the  tlieft  referred  to  in  the  firsi  nidict- 
iiicnt  in  each  case  could  have  heen  ])ro]ierly  invest i/ia led  there- 
under, althoujU'h,  on  account  of  a  variance  in  refi;ard  to  descrip- 
tion in  identity  of  the  ])roperty  or  ownershi]),  a  conviction 
could  not  he  had.  If  it  had  aj>peared  from  the  second  indict- 
ment in  the  Jiiihlcr  Case  that  the  aninud  alleji'ed  to  have  heen 
stolen  was  and  could  not  have  heen  the  same  aninuil  n-ferred 
to  in  the  first  indictment,  then,  of  course,  no  proceedings  undcn" 
the  first  indie. :iu.t  would  lune  affected  a  ])ro.secution  under 
the  second;  that  is,  to  take  an  extreme  case,  if  it  had  ap])eared 
in  the  first  indictment  that  liuhhr  was  charged  with  having 
stolen  a  coav,  and  in  the  .second  indictment  for  stealing  a  hull, 
then  no  proceedings  had  under  the  first  indietnu'ut  would 
affect  the  right  of  the  State  to  ])roseeutc  under  the  second; 
and  this  would  he  true  notwithstanding  it  ajipeared  from  the 
evidence  ui)on  the  issue  formed  upon  the  si)ecial  plea  s(jtting 
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np  former  acquittal  that  tbo  draftsman  of  the  indictment  by 
mistake  described  the  animal  as  a  bnll,  when  it  should  have 
been  described  as  a  cow.  Goode's  and  Knight's  Cases  arc  sub- 
ject to  a  similar  explanation.  The  ruling  in  the  Knox  Case, 
supra,  was  based  upon  the  ruling  in  the  three  cases  just  referred 
to;  and,  even  if  it  is  not  subject  to  the  same  explanation  as  the 
other  cases,  it  was  a  decision  by  two  justices  only,  and  is  not 
contr(»]liug  as  authority.  In  the  present  case  the  first  indict- 
ment charged  .an  unlawful  marriage  with  Gussic  Shiugler. 
The  ju'oof  showed  that  there  was  such  person  as  Gussic  Shiiig- 
Icr.  ]>ut  whether  this  was  so  or  not,  under  the  first  indict- 
ment there  could  not  have  been  a  legal  investigation  in  refer- 
ence to  an  unlawful  marriage  by  the  accused  to  any  other  person 
than  the  one  named  in  the  indictment.  Evidence  of  a  marriage 
by  the  accused  with  liessie  Shingler  would  not  have  Ix'en  ad- 
missible under  the  first  in<lictnient.  While  the  oif(>nse  charged 
in  each  indictment  is  the  sauie,  in  general  terms — that  is,  big- 
amy—  an  unlawful  marriage  to  a  ]iarticular  ])erson  is  an  essen- 
tial element  in  this  olTense,  and  the  allegation  and  the  ])r(M)f 
in  reference  to  ibis  person  must  correspond.  The  olVeiiscs 
charged  in  the  two  iudictments  are  not,  therefore,  identical.  In 
the  absence  f)f  any  evidence  at  all,  the  indictments,  on  llieir 
face,  show  ibat  they  conld  not  invfdve  the  same  transaction. 
In  the  light  of  the  evidence  that  (Jussic  Shingler  and  Dessie 
Shingler  were  se])arate  and  distinct  lu'rsons,  the  view  is 
strengtbencMl  that  it  was  inijiossible  under  the  first  indiclnient 
to  investigate  the  snbject  of  a  nnirriage  by  the  accnsed  with  any 
other  person  than  the  one  therein  named.  ]t  is  immateriid 
whether  we  apply  the  ''sanu;  transaction  test"  or  the  "same 
evidence  test;''  the  finding  against  the  s])ecial  ]»lea  was  proper. 
The  ''additional  fact  test"  and  the  ''essential  ingredient  test," 
which  have  been  allndeil  t'  above,  have  no  apjdication  to  a  ca-^e 
of  the  character  now  under  consideration.  It  is  immaterial 
what  the  pleader  intended  when  the  indictment  was  drawn.  It 
is  also  imnmterial  what  the  grand  jury  intended  when  they 
found  the  first  indictment.  Jt  is  imnmterial  that  both  the 
pleader  and  the  grand  jury  ha<l  in  mind  1  ut  one  niarriag(>,  and 
that  the  indictment  intended  to  charge  that  this  marriages  was 
contracted.  Under  the  indictment  as  it  was  framed,  no  other 
transaction  could  have  been  pro])erly  the  subject  of  a  legal  inves- 
tigation than  an  unlawful  marriage  between  the  accused  and 
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Giissie  Shinglor.  An  unlawful  marriage  with  ]jessie  Shinglor 
was  a  separate  and  distinct  transaction  from  the  alleged  mar- 
riage between  him  and  Gussie  Shingler.  The  finding  against 
the  i)lea  of  former  acquittal  was  demanded  by  the  evidence  of- 
fered to  support  the  same. 

2.  The  only  other  question  argued  in  the  brief  of  counsel 
f(»r  the  plaintiif  is  that  raised  u\nm  an  objection  to  the  admis- 
sion of  evidence  set  forth  in  the  fourth  ground  of  the  motion  for 
a  new  trial.  The  evidence  objected  to  was  as  follows:  Law- 
rence, a  witness  for  the  State,  testified:  ''I  found  a  wonuui 
and  seven  children  near  Lemay,  Xorth  Carolina,  and  I  called 
upon  her,  visited  her  home,  and  showed  her  the  picture  of  C.  K. 
Bridges — the  picture  that  you  have  there  is  the  one  that  I  showed 
her — and  she  recognized  it  as  the  picture  of  C.  R.  Bridges. 
SLe  bore  the  name  of  Annie  Gully,  but  her  maiden  name  was 
Bridges.  I  found  that  by  her  marriage  certificate  in  her  ]]ible 
and  her  own  statement^  and  how  she  is  known  there  through 
the  country — it  wf"-:  general  repute  that  that  was  her  name." 
The  motion  for  a  new  tvy'al  assigns  error  upon  the  admission  of 
this  evidence  iii  its  entirety,  and  says  that  the  evi- 
dence was  inadnass'Lle  because  it  was  hearsav.  Counsel 
for  the  plaintiif  in  error,  in  his  brief,  argues  that  the  statement 
that  Annie  Gully  recognized  the  picture  shown  her  as  the  picture 
of  her  husband  was  hearsay,  and  improperly  admitted.  Let  it 
be  conceded  that  this  was  a  valid  objection  to  that  much  of  the 
testimony.  'J'he  objection  went  to  the  whole  of  the  evidence, 
and,  if  any  part  of  it  was  admissible,  the  objection  was  proj)- 
erly  overruled.  See  PeiiUcidiari/  Co.  v.  Gordon,  85  Ga.  lOO, 
JikS,  11  S.  E.  ns-t  (5)  ;  Lumber  Co.  v.  Briiison,  94  Ga.  517,  20 
S.  E.  4;]7  (1)  ;  Chamhcrs  v.  Wesley,  113  Ga.  3415,  344,  38  S. 
E.  848  (2),  and  cases  cited.  It  appeared  from  the  evidence 
that  the  accused  had  admitted  that  his  real  name  was  Gully, 
that  he  had  a  wife  and  children  living  in  Xorth  Carolina,  and 
that  her  nuiideu  name  was  Bridges.  It  was  therefore  coni})e- 
tent  for  the  witness  to  testify  that  at  a  given  i)lace  in  N^orth 
Carolina,  which  he  had  visited,  he  found  a  wonum  with  seven 
children,  who  was  reputed  in  the  neighborhood  to  be  named 
Annie  Gully,  and  that  there  was  a  like  repute  that  her  maiden 
name  was  Bridges.  So  much  of  the  testimony  otlered  was  inad- 
missible. As  to  what  weight  should  be  given  it  was  an  entirely 
dilfercnt  question.    What  this  witness  said  in  reference  to  tho 
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]>icturo  of  r>ri(ljies  was  inadiiiissible,  but  as  the  objection  was  to 
llic  whole  testimony,  and  part  of  it  was  admissible,  the  objection 
is  overruled. 

Judgment  affirmed.  All  the  justices  concurring,  except 
LuMi'KiN,  P.  J.,  absent  on  account  of  sickness,  and  Canolku, 
J.,  not  presiding. 


McNuLTY  V.  State. 


110  Tenn.  482—75  S.  W.  Rep.  1015. 


Decided  June  6,  1903. 


■M 


FonMER  Aiui'dication:  Statute  relativg  to  conviction  for  lesser  of- 
fenses construed — Conviction  for  assault  and  battery  no  bar  to 
indictment  for  murder — Practice  as  to  filing  plea. 

1.  A  conviction  for  an  assault  and  battery  is  not  a  bar  to  suhscciuont 

indictment  for  homicide,  tlie  death  being  a  result  of  the  same 
assault,  csi)ecially  so  where  the  death  did  not  occur  until  alter 
the  previous  conviction. 

2.  This  doctrine   is  not  changed   by  the  statute,  which   provides  as 

follows:  "In  all  criminal  cases  in  which  a  defendant  shall  have 
been  brought  before  a  justice  of  the  peace  under  the  provisions 
of  the  small  offense  law,  and  shall  have  submitted  and  been 
fined  in  manner  and  form  as  provided  by  law,  and  shall  there- 
after be  indicted  or  presented  for  the  same  identical  offensi? 
as  a  felony,  said  defendant  may  i)lead  said  former  conviction 
as  a  bar  to  any  conviction  of  a  misdemeanor  felony,  provided 
the  jury  shall  find  the  plea  of  the  former  conviction  valid  under 
the  i)rcsent  laws  of  this  State."  This  statute  simply  protects 
the  defendant  from  being  again  convicted  for  the  misdemeanor, 
as  it  is  included  in  the  felony  charge. 

3.  The  accused  was  on  trial  for  murder.    After  the  State  had  closed 

Its  proof,  he  tendered  a  plea  that  he  had  theretofore  been  con- 
victed of  the  assault  and  battery  as  of  the  same  matter  charged, 
but  did  not  show  any  excuse  for  the  delay  in  |)leading  it.  The 
court  refused  to  i)ermit  the  i)lea  to  be  filed.  Held,  that  as 
no  excuse  was  given  for  the  delay,  the  court  did  not  err  in  ex- 
ercising its  discretion  in  refusing  to  allow  it  to  be  filed;  also, 
that  the  plea  was  without  merit  in  law,  and  referred  to  a  con- 
viction antedating  the  homicide  in  question. 
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A])i)eal  from  the  Crimiiuil  Court,  Shelby  County;  ITon.  Jiio. 
T.  ]\I().ss,  Judge. 

Cliiirlt'S  ]\lcNulty,  convicted  of  inunslaughter,  ui)pcals.  Af- 
firmed. 

J.  J.  Dithosc,  for  the  phiintiflf  in  error. 
The  AUornetj  General,  for  the  State. 

SiiiKM)S,  J.  Chas.  ^RfcXulty,  ])laintiiT  in  error,  upon  his 
])lc'a  of  guilty  to  a  warrant  issued  by  a  justice  of  the  peace  of 
Shelby  County,  January  15,  1903,  charging  him  with  assault 
and  battery  u])ou  one  (Jottrell  Childress  ujxm  a  ])revious  day  of 
that  month,  was  fined  $r>0,  and  committed  to  the  workhoTise. 
Childress  died  about  30  days  thereafter  from  injuries  sus- 
tained from  the  assault  and  battery  connnitted  upon  him,  and 
the  ])laintifF  in  error  was  indicted  for  his  murder  in  the  Crim- 
inal Court  of  Shelby  County,  and  upim  trial  was  found  guilty 
of  voluntary  manslaughter,  and  his  punishment  fixed  at  two 
years  in  the  State  Penitentiary. 

After  the  State  had  closed  its  case,  and  the  plaintiff  in  error 
had  been  examined  as  a  witness  in  his  own  behalf,  his  counsel 
tendered  to  the  c(mrt  a  plea  stating  the  jtroceedings  before  the 
jui-tice  of  the  peace,  and  relying  upon  them,  and  the  judgment 
there  given  against  the  ])lainliff  in  error,  as  a  former  conviction, 
in  bar  of  the  indictment  under  which  he  was  then  being  tried, 
without  any  affidavit  exjjlaining  why  it  was  not  tendered  at  the 
])ro|)cr  time.  The  trial  judge  refused  to  allow  the  ])lea  to  be 
filed,  and  directed  the  trial  to  proceed  upon  the  plea  of  not 
guilty.    This  action  is  now  assigned  as  error. 

There  was  no  error  in  the  refusal  of  the  trial  judge  to  allow 
the  ])lea  tendered  to  be  filed.  It  shf)uld  have  been  tendered, 
along  with  the  i)lea  of  not  guilty,  before  the  trial  was  begun  ;  and 
not  having  been  tendered  until  the  State  had  dosed  the  evidence 
in  its  behalf,  and  the  plaintiff,  in  error  was  iutrodticing  his, 
and  the  delay  not  being  satisfactorily  exjdaiued,  it  was  within 
the  discretion  of  the  court  to  refuse  ])ermission  for  it  to  be 
then  filed.  ]Jut  the  action  of  the  trial  judge  was  correct  upon 
the  merits.  The  pica  did  not  set  forth  a  meritorious  and  valid 
defense  to  the  indictment.  The  facts  stated  in  it  did  not  show 
that  the  plaintiff  in  error  had  once  been  in  jeopardy  for  tho 
oflfouso  for  which  he  was  then  being  tried — the  murder  of  Cot- 
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trell  Childress.  The  proceeding  had  against  him  was  for  a  mis- 
demeanor— assault  and  battery. 

The  indictment  in  this  case  is  for  a  felony — murder  commit- 
ted upon  Cottrcll  Childress — a  greater  offense,  containing  other 
and  materially  different  elements  from  the  former  one,  and  re- 
quiring different  proof  to  convict,  and  which  had  not  been 
committed  and  was  not  in  existence  when  the  first  trial  was  had, 
Childress  being  alive.  The  two  offenses  are  entirely  distinct, 
and  the  identity  necessary  to  sustain  a  plea  of  the  former  con- 
viction is  wholly  wanting. 

It  is  well-settled  law  that  a  conviction  of  a  misdemeanor 
included  in  a  felony  is  no  bar  to  a  prosecution  for  the  felony, 
and  certainly  this  rule  must  pnn-ail  when  the  felony  is  not 
consummated  iintil  after  the  conviction  of  the  misdemeanor,  as 
was  the  murder  in  this  case  by  the  death  of  the  assaulted  ])arly 
after  the  judgment  before  the  justice  of  the  jieaee.  Mikcls  v. 
State,  3  Ileisk.  321 ;  Clark's  Crim.  Prac.  pp.  402,  403.  It  is, 
however,  insisted  by  counsel  for  plaintiff  in  error  that  this  rule 
has  been  abrogated  in  this  State  by  statute;  and  chapter  27, 
p.  31,  of  the  Acts  of  1870-71  (Shannon's  Code,  §  7180),  is 
relied  upon  to  sustain  this  contention.  It  is  as  follows:  ^'lii 
all  criminal  cases  in  which  a  defendant  shall  have  been  brought 
before  a  justice  of  the  peace  under  the  ]>r(»vi.sions  of  the  small 
offense  law,  and  shall  have  submitted  antl  been  fined  in  manner 
and  form  as  provided  by  law  and  shall  thereafter  be  indicted 
or  presented  for  the  same  iiK^nlieal  offense  as  a  felony,  said 
defendant  may  plead  said  former  conviction  as  a  bar  to  any 
conviction  of  a  misdemeanor  felony,  provided  the  jury  shall 
find  the  i»lea  of  the  former  convieti»m  valid  under  the  present 
laws  of  the  State. 

This  statute  will  not  bear  the  construction  insisted  upon,  but 
it  is  ])lainly  to  the  contrary.  It  is  immistakably  provided  that 
a  conviction  under  the  small  offense  law  for  a  misdemeanor 
included  in  a  felony  may  be  i)leaded  in  bar  of  another  convic- 
tion of  the  same  misdemeanor  under  an  indictment  against  the 
defendant  for  the  felony  involved,  and  upon  which  he  is  being 
tried  for  such  felony.  It  does  not  provide  that  a  conviction  for 
the  misdemeanor  shall  be  a  bar  to  a  prosecuticjn  for  the  greater 
offense,  the  felony,  and  was  never  intended  to  have  that  effect. 
It  will  not  bo  presumed  that  the  General  Assembly  intended  to 
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provide  such  a  convenient  iiiotlo  for  felons  to  esciipe  tlicir  mer- 
ited punishment. 

The  failure  to  file  a  plea  at  the  proper  time  being  unex- 
plained, and  no  merils  being  shown,  the  assignment  of  the 
error  is  overruled,  and  the  judgment  allirmed. 


Statk  v.  Jackson". 


inc   La.   413—31    So.   Rep.   52. 


FoK.MKi:  .Tioi'AUDY — Inco.mi'ktknt  Tusti.mony:  Jeopardy  does  not  attach 
iclivie  a  case  is  tried  tcithoul  a  jury,  if  jury  is  by  the  Vonsli- 
tutiun  required — Intruduetiuii  of  an  aljldarit  prcjudieiaJ,  even  if 
for  another  purpose  tliun  proof  of  the  matter  stated  in  it. 

1.  A   former  trial  cannot  be  made   the  basis  of  a   plea  of  once   in 

jeopardy,  when  it  waa  had  before  the  judge,  instead  of  before 
the  jury,  in  a  case  in  which,  under  tlie  Constitution,  the  pris- 
oner could  not  waive  trial  by  jury. 

2.  Tlio  affidavit  on  which  the  defendant  was  arrested  on  the  charge 

on  wliith  he  is  being  tried  is  inadmissible  in  evidence  against 
him;  and  since  such  affidavit  is  a  sworn  declaration  of  the  de- 
fendant's having  committed  the  crime  for  which  he  is  on  trial, 
and  is  therefore  of  a  nature  to  make  an  impression  on  the 
minds  of  the  jury,  its  admission  in  evidence  is  reversible  error. 
;5.  Whether  such  affidavit  is  ever  admissible,  it  is  certainly  not  so 
to  prove  that  a  certain  witness  liad  not  made  it,  when  the  fact 
of  the  said  witness  not  having  made  the  affidavit  has  already 
been  established  by  the  witness,  and  is,  besides,  not  material 
to  the  issue. 
(Syllabus  by  the  Court.) 

Supreme  Court  of  Louisiana. 

Appeal  fi'om  .ludieial  Dislrlet  Court,  Piirish  of  St.  ]\rar(in; 
lion.  T.    Don    Foster,  Judge. 

dacol)  Jackson,  alias  Sliamp,  convicted  of  crime,  appeals,  lie- 
versed. 

Edward  Simon,  for  the  a]ipellant. 

Walter  Gaion,  Attorney  Cjieiieral,  and  Anllionu  N.  MuUcr, 
District  Attorney,  (Lewis  (Julon,  of  counsel)  for  the  Slate. 

PicovosTY^  J.     A  first  conviction  of  defendant  having  been 
aet  asidt!  on  tla;  ground  that  the  trial  had  been  before  the  judge. 
Vol.  XV— 20 
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when  the  case  was  one  in  whieli,  under  the  Constitution,  a  jury 
coultl  not  be  waived,  and  the  defendant  having  heeii  brouf^ht  to 
trial  a  second  time,  he  pli'aded  once  in  jeopardy,  Ijasinjr  himself 
on  the  tirst  trial.  It  is  very  plain  that,  since  the  first  trial  could 
not  possibly  have  resulted  in  u  lejiial  conviction,  the  defendant 
was  not  by  it  ])ut  in  jeo])ardy.  For  jeopardy  to  exist,  the 
court  nnist  be  ci»in2)elent  to  try  the  case.  Am.  &  Eng.  Ene. 
Law,  "Jeoj)ardy." 

The  court  admitted  in  evidence  the  affidavit  on  which  the 
defendant  had  beoi  arrested.  This  was  error.  Affidavits  are 
not  legal  evidence  in  criminal  cas(!s,  no  more  than  is  hearsay; 
and  the  error  is  revtirsible  error,  since  the  affidavit  was  a  sworn 
declaration  of  the  defendant's  having  committed  the  crime  for 
which  he  was  on  trial,  and,  theref<»re,  may  have  influenced  the 
jury.  In  explaining  why  he  admitted  the  evidence;,  the  judge 
says  that  the  deteaulant's  counsel  had  asked  a  witness,  in  a 
"peremptory  and  assuming  manner,"  the  question,  ''Why  did 
you  nud\e  this  affidavit  against  the  accused  f  that  the  ques- 
tion had  been  asked  in  this  nuuiner  in  order  to  create  u])on 
the  minds  of  the  jury  the  imi)ression  that  the  witness  was 
prejudiced  against  the  accused;  and  that  the  affidavit  was  ad- 
mitted for  the  purpose  of  showing  that  the  witness  had  not 
made  it,  thereby  to  counteract  the  effect  sought  to  be  produced 
on  the  jnry.  The  witness  had  testified  that  he  had  not  niado 
the  affiilavit.  Therefore  there  was  no  neci'ssity  for  introduc- 
ing the  afKdavit  to  prove  that  fact;  and  if  in  any  case  an 
affidavit  may  be  admitted  to  prove,  rem  ipsam,  of  who  made 
or  did  not  make  it,  this  is  not  such  a  case.  That  the  evidence 
was  intntduccd  for  a  stated  i)urpose,  not  on  the  (juestioii  of  the 
guilt  or  innocence  of  the  ])risoner,  does  not  cure  the  situation. 
After  evidence  is  in  for  a  stated  ])urpose,  there  can  be  no 
guaranty  that  the  jury  Avill  not  consider  it  for  other  i)urposes. 
It  has  been  held  that  the  admission  of  improper  evidence  can- 
not be  cured  by  the  judg\''s  giving  instructions  to  the  jury  that 
they  are  to  disregard  such  evidence.     Ivice,  Cr.  Ev.  p.  415. 

It  is  ther(d"ore  ordered,  adjiulged,  and  decreed  that  the  ver- 
dict and  sentence  herein  be  set  aside,  and  tliat  the  case  be  re- 
maudcd  to  be  proceeded  with  according  to  law. 
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State  v.  Statox. 

133  N.  C.  642—45  S.  E.  Rep.  3C2. 

Decided  September  22,  1902. 

Former  Jeopardy — Indictment:  Double  intent  charged  in  the  indict- 
mcnt — Indictment  sufficient — Acquittal  or  conviction  of  lower 
grade  a  bar  to  prosecution  for  higher;  thus,  evidence  of  the 
higher  grade  sustains  indictment  for  the  lower  grade — Practice 
— Question  of  intent  comes  too  late  when  raised  for  the  first 
time  on  appeal. 

1.  An   indictment  which   charges  that  the  accused   "did   break   and 

enter  (otherwise  than  by  burglarious  breaking),  the  dwelling 
house  of  one  Bettie  Grimes,  with  intent  to  commit  a  felony,  to- 
w'it,  with  intent  the  goods  and  chattels  of  the  said  Bettie  Grimes, 
then  and  there  in  said  dwelling  house  being  found,  feloniously 
to  steal,  take  and  carry  away,  and  with  intent  feloniously  and 
violently,  and  against  the  will  of  the  said  Bettie  Grimes,  to 
carnally  know  and  abuse,"  etc.,  sufficiently  charged  the  intent. 

2.  Where  one  crime  is  a  necessary  element,  and  constitutes  an  essen- 

tial part  of  another  crime,  an  acquittal  or  conviction  of  one  Is 
a  bar  to  a  prosecution  for  the  other,  If  both  refer  to  the  same 
criminal  transaction.  Hence,  an  Indictment  charging  a  statu- 
tory breaking  and  entering  is  sustained  by  pioof  of  the  higher 
crime  of  burglary  In   the  first  degree. 

3.  The  question  as  to  whether  or  not  there  was  sufficient  proof  of 

intent,  will  not  be  heard  for  the  first  time  on  appeal. 

Supreme  Ct)iirt  of  North  Carolina. 

Appeal  from  Superior  Court,  Pitt  County;  Hon.  G.  S. 
Ferguson,  Judge. 

Fate  Staton,  couvicteJ  of  statutory  burglary,  a])peals.  Af- 
firmed. 

Sliniirr  tC  Whcdhcc,  for  the  appellant. 

Itohcrt  D.  Gilmer,  Attorney  General,  for  the  State. 

CoNNoif,  .T.  The  defendant  was  put  upon  trial  upon  the 
following  bill  of  indictment:  "The  jurors  for  the  State  upon 
their  oaths  jjresent  that  Fate  Staton,  late  of  the  County  of 
I'itt,  with  force  and  arms,  at  and  in  the  County  aforesaid, 
unlawfully  did  break  and  enter  (otherwise  than  by  burglarious 
breaking),  the  dwelling  house  of  ouo  IJettie  Grimes,  with  in- 
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tont  to  coimnit  a  felony,  to-wit,  with  iiilt-nt  the  goods  niid 
chattels  of  tho  sjiiil  ]>ettio  Grimes,  then  luul  there  in  siiiil 
dwelling  house  heing  found,  feloniously  to  steal,  take  and  earry 
away,  and  with  intent  feloniously  and  violently,  and  against, 
the  will  of  the  said  I'ettie  Griuies,  to  eariuilly  know  and  aI)US(', 
against  tho  form  of  tho  statute,"  etc.  The  defendant  moveil 
to  quash  the  hill  (»f  indictment  for  the  reason  that  the  bill 
atteui|)te<l  to  ])articularize  the  felony,  with  the  intent  to  com- 
mit Avhich  the  defendant  is  alleged  tt)  have  entered  the  h(»usc 
of  tho  ])roseeutrix,  to-wit,  that  of  larceny  or  rape,  and  that 
the  language  nsed  in  the  hill  did  nnt  amount  to  a  charge  of 
rape.     'J'he  motion  was  overruled,  and  the  defendaiit  exceplcd. 

llis  Honor  correctly  refused  the  motion  to  (juash.  The  lan- 
guage of  the  bill  in  charging  the  intent  with  which  the  defeml- 
ant  entered  th(!  house  is  sufllcient.  IShtle  v.  'J'ljtus,  \)S  N.  C. 
705,  -i  S.  E.  2!);  Stale  v.  I'oircll,  01  N.  C.  \U\i>,  UTO. 

The  State  ijitroduced  testimony  tending  to  show  that  at 
12  o'clock  on  the  night  of  July  28,  1!»()2,  the  (hd'endant, 
broke  into  tho  house  of  tho  prosecutrix  by  prizing  ojhmi  tlie 
window  sash,  and  that  the  ])rosecuting  witness  was  in  the  ac- 
tual occupation  of  the  house  at  tho  time,  and  that  the  Av- 
fendant  was  in  his  night  clothes  when  he  entered  and  left  tlu; 
house,  and  that  he  did  not  attempt  to  steal  anything.  The  de- 
fendant oll'ered  evidence  tending  to  show  tluit  ho  did  not  enter 
the  house,  and  to  jtrove  an  alihi. 

The  defendant  re(]uested  the  court  to  charge  tho  jury  that 
the  defendant  cannot  be  convicted  under  the  bill  of  indict- 
ment, for  the  reason  that  if  they  believed  the  evidence  for 
tlio  Slate  to  be  true,  and  that  slmuld  the  evidence  convince 
them  that  the  defendant  was  the;  ])erson  who  broke  into  the 
house,  in  that  event  the  defendant  wi»nld  be  guilty  of  bvirg- 
lary  in  the  Mrst  degrcK',  and  as  this  indictment  and  trial  would 
not  prevent  his  being  ])ut  on  trial  for  the  greater  (dfeiise  of 
common-law  burglary,  they  would  acipiit  tlu;  <lefendant.  The 
Court  declined  to  give  the  instruction,  ami  the  defendant  ex- 
cepted. 

Jlis  Honor  comniitte(l  no  error  in  this  respect.  The  de- 
fendant's ])niyer  was  biised  ujiou  tlu^  assumption  that  liis  cdu- 
viction  u])on  this  bill  would  not  sustain  a  ]»lea  of  former  con- 
viction upon  an  indictment  for  burglary  based  upon  the  same 
facts.     This  view  seems  to  be  met  and  disposed  of  in  the  case 
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of  Sidle  V.  Cross,  101  N.  C.  778,  7  S.  E.  704,  9  Am.  St.  Rep. 
4I>,  yiuith,  C.  J.,  reiVrriiif:,'  to  the  case  of  Slale  v.  Shepherd, 
7  Conn.  54,  sjiys:  *'It  was  decided  that  a  conviction  of  an  at- 
tempt to  c(»niiiiit  rape  np<»n  an  in<liclnient  so  charginj?  was 
projx'V  when  tlie  proof  .showed  the  rape  was  accomplished, 
and  such  conviction  was  a  bar  to  another  indictment  jjreferred 
for  the  rape.  And  so  it  is  hel<l  in  Slale  v,  Siiiilh,  4;>  Vt.  .'}24, 
iiii<l  the  general  ])rincii)le  is  hiid  d(»wn  that  when  an  offense  is 
a  necessary  chiinent  in,  and  constitntes  an  essential  part  of, 
another  oifense,  and  both  arc  in  fact  but  one  transaction,  a 
eduvictjon  or  accpiittal  of  one  is  a  bar  to  the  prosecution  of 
the  other."  This  antliority  fully  sustains  his  Honor's  re- 
fusal to  instruct  the  jury  as  requested.  The  defendant  did 
not  ask  his  Honor  to  instruct  the  jury  that  there  was  not 
sullicient  evidence  of  the  intent  with  which  the  defendant  en- 
lered  the  dwelling.  Such  objection  nnist  be  taken  before  ver- 
dict, and  it  cannot  be  luadf;  for  the  first  time  in  the  Supreme 
Court.  Slale  v.  (llissun,  1)3  N.  C.  50G. 
No  error. 


Rtatk  v.  ITaokr. 

61  Kan.  r.Ol— 48  L.  R.  A.  2.'4— 59  Pac.  Rep.  lOSO. 

Derided  February  10,  1900. 

Form7;h  JKorARnv — Phactick:  When  a  discharge  of  a  jury  for  failure 
to  agree  or  for  other  reason  will  not  sustain  a  p/ea  of  former 
jeoimrdy — A  hearing  followed  by  a  discharge  upon  such  a  plea 
does  not  constitute  former  jeopardy. 

1.  A  plea  of  former  jeopardy  is  a  special  plea  of  matter  in  bar  which 
is  not  involved  under  the  general  issue  or  i)lea  of  not  guilty, 
and  therefore  it  should  be  heard  and  determined  apart  from  the 
main  issue.  Such  plea  not  being  of  matter  which  goes  to  the 
question  of  the  innocence  of  the  accused,  a  hearing  upon  it  is 
not  a  jeopardy,  and  an  order  sustaining  it,  and  discharging  the 
defendant,  may  be  appealed  by  the  State  as  a  question  re 
served,  and,  in  the  event  of  a  reversal  of  such  order  on  the 
State's  appeal,  the  defendant  may  be  rearrested  and  held  for 
trial. 

a  Where  the  record  of  the  trial  of  a  criminal  case  shows  that  the 
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Jury  "were  absent  some  time  considering  of  their  verdict,"  and 
upon  being  returned  to  the  Jury  box  the  foreman,  In  reply  to 
an  Inquiry  by  the  court,  stated,  In  the  presence  of  the  remainder 
of  the  Jury  and  without  dissent  by  any  of  them,  that  there  was 
no  probability  of  their  agreeing  uiwn  a  verdict,  and  the  court 
thereupon  discharged  them,  "because  they  were  unable  to  agree 
upon  a  verdict,"  held,  that  such  record  does  not  show  an  arbi- 
trary or  unreasonal)lG  exercise  of  the  court's  authority  In  dis- 
charging the  Jury,  but  does  show  facts  from  which  a  presuii  p 
tlon  of  a  correct  exercise  of  Judicial  authority  arises,  and  timt 
it  win  not  support  a  plea  of  former  Jeopardy  when  the  defend- 
ant Is  again  put  upon  trial. 
(Syllabus  by  the  Court.) 

Su])rcmc  Court  of  Kansas. 

Api)eal  from  District  Court,  Jackson  County;  ITon.  C.  F. 
Johnson,  Judji^e. 

George  linger  was  indicted  and  tried  for  grand  larceny. 
The  jury  disagreed  and  W(!ro  discharged,  and,  the  case  was 
continued  to  the  next  succeeding  term,  at  which  term  the  (h'- 
fen(hint  filed  a  plea  of  former  jeoi)ardy,  which  plea  was  sus- 
tained, and  the  State  appealed,     lleversed. 

II.  F.  Graham,  County  Attorney,  and  Ilaydcn  &  Ilaijdcn, 
for  the  State. 

Crane  cC  Woodhtirn  and  J.  A.  Rol'cs,  for  the  appellee. 

DosTEit,  C.  J.  This  is  an  appeal  hy  the  State  upon  a  ques- 
ti(m  reserved  by  it.  The  defeiulant  in  the  court  below  iu- 
terj)osed  a  i)lea  of  former  jeo])ardy,  which,  upcm  hearing  and 
eonsideratiim  by  the  court,  was  sustained,  and  an  order  made 
for  his  discharge.  The  defendant  had  been  informed  against 
for  grand  larceny.  TTjion  the  trial  of  his  case  the  jury  re- 
ported they  were  unable  to  agree;,  whereupon  they  were  dis 
charged  from  further  consideration  of  the  case.  The  action 
was  continued  to  the  next  succeeding  term,  and  at  that  term 
the  defendant  filed  his  ]>lea  of  former  jeopardy.  In  this  j)lea 
ho  alleged  that,  at  the  trial  of  his  case  the  preceding  ivnn, 
"the  jury  were  arbitrarily  discharged,  without  a  verdict,  inmx 
the  consideration  of  the  case,  and  without  any  sufficient  (»r 
lawful  reason  therefor,  to  which  discharge  defendant  excepted, 
and,  having  once  been  in  jeopardy,  he  cannot  again  be  placed 
upon  trial."     The  evidence  in  supi)ort  of  this  plea  was,  of 
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(Mdirso,  tlio  record  of  thn  foniicr  procccfliiig.     The   mutci'iiil 
]»(irtion  of  \ho,  record  wiis  as  follows: 

"The  said  jury  retired  in  cliarj-c'  of  a  sworn  bailifT  to  con- 
sider of  their  verdict;  and,  after  hein^  absent  some  tinu;  in 
consideration  of  their  verdict,  they  were  duly  returned  to  the 
jury  box,  and  tli(>  court  duly  inqiiireil  of  the  foreiuan  whether 
they  had  ajjreed  upon  a  verdict,  and  was  informed  by  said 
foreman  lliat  they  had  not.  The  court  then  incjuired  of  said 
foreman,  *Is  there  any  i)robal)ility  of  your  doinm  hoV  and  was 
answered  by  said  foreman,  'Tliere  is  not.'  Th(!  jury  was  by 
the  court  thereupon  discharj^ed  from  th(>  further  consi<h'ra- 
tion  of  the  cause,  because  tht^y  were  unable  to  agree  upon  a 
verdict." 

We  have  delayed  the  determination  of  the  case  to  give  con- 
sideration to  a  (juesticm  involved  in  it,  but  which  was  not 
argued  by  counsel.  That  question  is  as  to  the  clfect  of  the  de- 
fi'udant's  discharge  upon  the  liearing  of  his  plea  of  former 
jeopardy.  Can  he,  in  the  event  of  n  reversal  of  this  case  upon 
the  State's  a])peal,  be  again  arrested  and  held  for  trial,  or  was 
the  hearing  given  him  upon  liis  ])lea  of  former  jeopardy  it- 
self a  jeoj)ardy,  which  he  may  ])lead  in  bur  when  again  brought 
to  trial?  If  the  latter  should  be  the  case,  the  question  pre- 
sented to  us  as  to  th(!  etfect  of  the  discharge  of  the  jury  on 
the  first  trial  would  be  moot  in  its  nature,  and  would  not  be 
considered  by  us.  *S7r/y(!  v.  Uool',  01  ]van.  382,  5!)  Pac.  n.")3. 
The  subject,  as  we  now  view  it,  in  the  light  of  the  authoi'ities, 
is  quite  free  from  doubt,  although  it  did  not  appear  so  when 
first  occuring  to  ns. 

Our  conclusion  is  that  a  hearing  upon  a  plea  of  former 
jeopardy  alone  is  not  itself  a  jeojtardy,  and  a  discharge  upon 
such  hearing  is  not  an  accpiittal.  Pleas  of  former  acquittal 
or  conviction,  or  former  jeopardy,  are  special  pleas  of  matter 
not  properly  involved  under  the  general  issue  or  plea  of  not 
guilty.  Such  being  the  case,  they  should  be  heard  and  de- 
termined apart  from  the  main  issue.  AVhart.  Cr.  PI.  §i^  419, 
420,  429;  ]}ish.  New  Cr.  Proc.  §§  799-805.  Therefore,  a 
plea  of  former  acquittal,  not  being  of  matter  involved  in  the 
general  issue — and  not  being  of  matter  which  goes  to  the 
question  of  guilt  or  innocence — a  judgment  sustaining  it  can- 
not be  in  the  nature  of  an  ac(piiltal.  If  such  were  the  case, 
a  judgment  against  a  defendant  overruling  his  plea  of  former 
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iicqniltnl  Wfiuld  l)o  a  former  convict  ion,  nn<l  conM  bo  plcadcil 
ufl  aiilirfols  convict  to  tlio  in<li<'tnicnt  when  njniiin  callccl  I'nr 
trial.  IFcnco  llic  <IciVii(liint  coiiM  nhviiys  cscnpc  ]>iinishin(iil 
hy  ]»l('a<lin/j;  n  former  jic(|i(iltjil  1o  \hv  indielment  ajiiiinst  liim, 
Ixranse,  if  llio  ])leii  Khoiild  l»e  fonn<l  af^iiinst  liim,  it  would 
1)0  a  former  conviction;  if  in  liis  fa\'or,  a  former  acr]nitiiil. 
For  file  same  reasons  a  plea  of  former  jeopardy,  whether  de- 
termined one  way  or  tlu^  other,  cannot  Ik*  regarded  an  invoh- 
injij;  the  merits  of  the  case.  ]t  does  not  reach  to  ihe  (|neslinii 
of  fiiiiit  or  iiin<icenc(!,  and,  if  determine(l  in  (lefendant's  t'a\ni'. 
tlio  State  may  havo  an  ap]>eal  npon  the  (piestion,  if  reservcil 
by  it.  Thero  seems  to  bo  somo  contrariety  in  th(i  decisions  as 
to  whetluir  th(!  defenses  of  foi-mer  acipiiltal,  conviction,  or 
jeo])ai'dy  may  bo  heard  nndor  the  fi'eneral  issno  (0  F,nc.  1*1.  A: 
Prnc.  (l.'jO)  ;  bnt  wo  think  then;  ar(!  no  decisions  holding;;  that 
sncli  defenses,  when  made  under  the  ficneral  issno,  ai'(!  imi 
triablo  se]iarately  from  the  main  (piestion,  or,  at  least,  no  de- 
cisions holdini;'  that  a  hciirinu;  npon  the  sjiecial  defense  is  it- 
self a  former  jeopardy,  and  a  jutlgment  npon  it  alono  u  former 
convict  ion  or  acqnittnl. 

'J'he  (]nesli(in  now  recnrs,  was  the  ]ilea  of  former  jeopardy 
snstaiiM'd  by  tlu;  record'^  Jt  is  nndeiiial>l(>  that  llie  ai'bitrary 
and  nnnecessary  dischar^'o  of  a  jury  liefon;  which  an  accused 
person  is  tried,  without  a  verdict,  operates  also  to  discliariic 
the  defendant.  In  such  cas((  he  has  been  once  in  jcopardv'. 
That  je(»])ardy,  fcrminatini!;  wilhont  fanll  npnii  lii<  pir  iun 
from   no  ovei'wecnini;'  necessity,   cannot   be   reinw'  1    ihc 

accused  anain  called  npon  to  defend  himself.     (  \.   I'roc. 

!<  The  Civil  Codo  (Cien.  Stat.  1S!)7,  Ch.  Sec.  -  ;  (i.n  Sial. 
1S!»',>  S(  c.  -l.")l-!),  ]^"ovides:  '"Tlu!  jnry  may  be  di-i-hari;' d  by 
the  conrt  on  account  of  the  sickness  (d'  a  jnror,  or  oilier  ai  idcut 
or  calamity  Te(|uirini^  their  discharp',  or  by  c(.nsent  (d"  holh 
parties,  or  after  they  liavo  been  kept  together  until  it  satis- 
factorily ap])ears  that  thero  is  no  ])robal)iJity  of  their  ai^ree- 
ini;.'''  'I'ho  ])rovisions  of  ibis  section  are  nuide  applicabi(!  to 
trials  (d"  criminal  cases.  (Cu-n.  Slat.  ]St)7,  Cb.  IOl',  sec.  201  ; 
Gen.  Stat.  IS'M),  Sec.  .ni.')8.)  Anihority  for  the;  dischari^o  of 
a  jnry  trying  u  criminal  case  therefore  exists  if  "they  liave 
be(;u  kej)t  toiicllajr  nntil  it  satisfactorily  ap|)ear3  that  there! 
is  no  ])robability  of  tlieir  agreeinii;."  The  tribunal  ]»rimarily 
intrusted  with  the  duty  of  determining  whether  a  jury  has  beou 
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kept  ton-ctlior  milil  llicro  i'h  no  |tn»lt)il»ility  of  their  nurcciiif? 
is  lliu  Iriiil  court.  'J'lic  (iiicstiniirt  whether  they  have  heeu  ho 
kept  to}j;ether,  mid  whethcrr  ihero  is  ii  ])rohiihility  of  their 
iiyreeiiif;,  aro  jiidieial  (|UeslioiiH.  As  siieli,  they  ennn«»t  ho 
jirl)itrarily  or  capriciously  (leteriiiiiie(l  hy  llu^  coiirl.  Tlic  CDiirt 
must  ho  satistied  that  lh(!  jury,  in  all  ])rol»al»ilily,  <'annol;  ajU'reo 
to  a  vcrdi(!t  Ixjfore  it  should  onler  their  discharnc^  Ilowc^ver, 
when  it  (hies  heconio  of  that  conviction,  and  enters  it  of  rec- 
ord, th(!  c«»rrectucsH  of  its  view  and  th(^  soundness  of  its  <!on- 
ciusions  arc  not  suhject  to  review,  unless  the  record  of  its 
acli'iu  discloses  it  to  ho  in  error.  Tidcss  tlus  record  discloses 
hastily  forniod  conclusions,  iiumaluro  judgment,  or  capri<'ious 
enndiict,  the  action  of  tho  trial  jndgc  cannot  he  reviewed  hy 
this  or  any  other  court. 

in  SIdh  V.  Allen,  Hi)  Kan.  7r.S,  .^4  ]'a,-.  lOCO,  the  record  of 
th((  former  trial  recited  that,  "the  jury  not  having  agreed 
updu  a  verdict  in  the  ahove  entitled  cause,  tla;  jury  is  dis- 
cliarged  fi'om  further  considei'ali<in  of  this  case."  Jt  was 
therefore  held  that  tho  existence!  (»f  no  prop(U'  or  necessary 
grounds  fur  tlu;  discharge!  of  the  jury  had  heen  shown,  hut 
that  something  more  should  have  appeared  than  that  tiu!  jury 
had  not  agreed  upon  a  verdict.  It  should  have  heen  shown 
tliat  then;  was  no  ]>rohal)ilily  of  their  agreeing.  'J'lu!  present 
ease,  Imwever,  is  dilVereiit.  Here  it  ap])eare(|,  not  uiei'ely  that 
the  jury  had  faile(l  to  agree,  hut  that  upon  iu([uiry  of  the  fore- 
man, in  the  ]tresenc(!  of  liis  fellows,  he  had  state(l  that  therc! 
was  no  prohahility  (d'  their  heing  ahle  to  agree.  This  slatc;- 
iiieiit  of  the  foreman,  the  usual  spokesman  of  tlu!  jiaiud,  in  the 
presence  id'  tlu!  remainder  of  the  jurors,  and  not,  dissented  froui 
I»y  them,  nnist  hi!  regarde(|  as  their  conclusion  as  well  as  his. 
In  addition  to  tlu!  in(piiry  addressed  hy  the  court  and  an- 
sw<'red  hy  the  forcnum,  it  a])pears  from  another  recital  of  the 
record  that  the  jury  had  "heen  ahsent  some  time,  in  considera- 
tion of  their  verdict,"  Ind'ore  they  were  again  hrought  into  tlu! 
])resence  «d'  tin;  court.  How  long  tluiy  had  heen  absent  does 
not  appear,  hut  we  must  indidge  the  presumption  that  it  had 
heen  for  such  a  length  of  tiuK!  as  to  enahle  the  conrt  to  ri!- 
gard  it  as  some  evidence  of  inahility  to  reach  a  conclusion. 
The  record  furtlua*  shows,  in  connection  with  its  rec^itals  of 
ahsence  of  the  jury  for  "some  time  in  consideration  of  their 
verdict,"  and  incpiiry  and  answer  as  to  the  probability  of  au 
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agreement,  that  the  jurors  were  thereupon  discharged  "be- 
cause Ihev  were  unable  to  agr(>e  n])ou  a  verdict."  It  woidd 
.ai)i)ear,  therefore,  that  the  court  acted  according  to  judicial 
nietliods  in  discharging  tlie  jury,  lie  took  into  consideration 
the  length  of  time,  whatever  tliat  may  liave  been,  the  jury 
had  been  in  consideration  of  their  verdict,  and  the  statement 
of  the  foreman,  in  tlie  ])rescnce  of  the  r<Mnaiuder  of  the  jury, 
and  presumably  assented  to  by  them,  l)ecause  not  dissented 
from,  that  tliey  were  unal)Ie  to  agree  upon  a  verdict.  From 
these  facts  he  evidently  deduced  the  conclusion  that  there  was 
no  reasonable  probability  of  their  being  able  to  agree.  While 
tlio  record  of  the  proceedings  was  not  made  as  full  as  such 
records  ought  to  be  made,  yet  it  is  sufficiently  full  to  prevent 
ns  from  saying  that  tlu^  court  below  erred. 

While  in  Sfatr,  v.  Alien,  supra,  it  was  held  that  the  court 
had  erroneously  discharged  the  jury  under  the  particular  cir- 
cumstances of  that  case  as  disclosed  by  the  record,  yet  the  rule 
was  distinctly  announced  that  "the  length  of  time  a  jury 
shouhl  bo  kept  together,  and  the  prol)al)ilil/  of  an  agreement, 
must  be  determined  by  the  trial  e(mrt  from  the  facts  and  cir- 
cumstances of  the  jiarficular  case,  find  its  dc'cision  will  bo 
conclusive,  nnless  it  has  abused  its  discreti*  n  in  that  regard." 
This  statement  of  the  ride  is  in  harmony  with  the  holdings  of 
nearly  all  the  cases,  ^[r.  liishop  says:  "The  result  (of  tlu^ 
authorities)  would  seem  to  be  that  when  ho  (the  judge)  cou- 
enrs  in  and  affirms  the  jury's  conclusion  of  inability  to  agree, 
and  discharges  them,  the  fact  so  found,  the  existence  whereof 
nullifies  the  seeming  jeopardy,  is  absolute  and  irreversible." 
1  ]>ish.  New  Cr.  Law,  §  lOU.  An  instructive  and  valuable 
case,  reviewing  xnnny  of  the  decisions  ui)on  the  subject,  and 
showing  the  rule  to  be  as  above  statecl  by  Mv.  J>isliop,  and 
also  as  herein  stated,  is  Stale  v.  Rcinhart,  20  Or.  4GU,  38  l*ac. 
822. 

W^e  think  the  ])]ea  of  former  j(V)i)ardy  was  improperly  sus- 
tained. The  judgment  of  the  court  below  sustaining  it  is 
lierefore  reversed,  with  directions  to  proceed  with  the  trial  of 
the  case. 
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Thrower  v.  State. 

117  Ga.  753—45  S.  E.  Rep.  120. 

Decided  June  26,  1903. 

Gaming  House:  Keeping  a  gaming  house  was  a  common  taio  offense 
— The  statutory  offense  in  Georgia  includes  book-making  on 
horse  race — Evil  effect  of  gaming-houses — lieview  of  authorities. 

1.  At  common  law  keeping  a  ganiinR-house  was  an  offense,  although 

no  form  of  gaml/iing  was  then  punishable,  and  gaming  contracts 
were  enforced  by  the  courts. 

2.  Prior  to  the  first  Tenal  Code,  this  common  law  offense  of  keep- 

ing a  gaming-house  was  punished   in  Georgia. 

3.  The  same  offense  is  defined  by  Penal  Code  1895,  sec.  398,  which 

makes  keeping  a  gaming-house  a  misdemeanor,  without  reference 
to  the  character  of  the  games  there  carried  on. 

4.  "Betting  on  a  horse  race  is  gaming  within  the  meaning  of  the 

Code." 

5.  One  who  maintains  a  house  for  the  purpose  of  such  gaming  is 

guilty  of  keeping  a  gaming-house,  even  though  betting  on  a 
horse  race  is  not  piohibited  by  statute,  and  though  the  race 
be  run  in  a  different  State. 

6.  The  statute  Is  not  aimed  at  the  games  or  the  players,  but  against 

keeping  a  house  where  gaming  of  any  sort  is  encouraged,  and 
because  of  Its  tendency  to  corrupt  morals  and  to  ruin  fortunes. 
(Syllabus  by  the  Court.) 

Supreme  Court  of  Genrjiia. 

Error  to  Superior  Court,  Fulton  County;  TTon.  L.  S.  Eoan, 
Judge. 

Montgomery  Thrower,  convicted  of  keeping  a  gaming  house, 
brings  error.     Affirmed. 

Arnold  (6  Arnold,  for  th,^  plaintiff  in  error. 
C.  1).  Hill,  Solicitor  General,  and  Rucker  &  lincl-cr,  for  the 
State. 

Lamar,  J.  The  defendant  was  indicted  under  the  Pen. 
Code  189.5,  §  31)8,  for  "keeping  a  gaining  house,"  and  upon 
the  trial  was  found  guilty.  It  ai)i)ears  that  he  was  the  pro- 
prietor of  what  is  called  a  "turf  exchange,"  at  which  large 
ntnnbers  of  persons  daily  congregated  for  the  ])urpos«^  of  bet- 
ting on  horse  races  run  in  distant  States,  but  reported  at  the 
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exchange  by  telegraphic  dispatches.  The  odds  against  oven- 
horse  in  any  race  were  posted  on  a  blackboard  in  the  room. 
While  not  given  in  detail,  we  understand,  from  what  is  sl!il(  ;1 
as  to  the  method  of  jxi.sting,  that  the  following  would  illus- 
trate what  is  placed  on  the  board:  2  to  1  against  horse  A; 
2  to  J  against  liorsc  1>;  <i  to  1  against  horse  C ;  15  to  I  agaiiisi 
horse  ]);  4  to  1  against  horse  K.  J'ersons  desiring  to  hi  i 
would  select  a  horse,  ])ay  $1,  and  receive  a  ticket  showing  the 
sum  to  Avhich  he  woidd  be  entitled  in  case  that  horse  wnn. 
The  proprietor  was,  in  etl'ect,  a  bookmaker,  and  baekeil  tlic 
field,  being  bound  to  win,  if  he  could  get  takers  enough  to  nuikc 
the  book  on  each  race,  and  could  keep  the  amount  of  his 
heaviest  odds  less  than  the  total  stakes  ])ut  uji  by  the  individ- 
ual bfitters  in  each  race.  '3  Ency.  iJrit.  CIS.  The  del  nils 
would  be  changed  becaus(>  single  "books"  were  not  made,  lnit 
the  princi])le  would  probably  be  the  same  where  money  bels 
were  made  or  tickets  sold.  In  the  instance  above  given  lie 
received  JfT).  His  heaviest  loss  could  be  only  $1,  and  he  might 
lose  oidy  .$3.  At  any  rate,  <nH\  of  the  witnesses  lost,  $7, (><>(»  at 
this  exchange,  and  many  others  smaller  amounts.  The  v\\- 
dence  is  that  luany  atten<Ie(|,  and  the  betting  was  conslaiil, 
those  backing  the  successful  horse  winning  in  each  race,  ol'leu 
heavy  odds,  but  the  greater  lunnber,  of  course,  being  bound  In 
lose,  and  the  exchange  to  gain,  theses  giiins  being  sure  and 
certain  if  oidy  takers  enough  were  to  1k^  liad,  and  all  tin-  odils 
sold,  'i'his  being  an  element  <d"  uneertainty  against  the  pm- 
jtriefor,  it  was  desirable  to  have  a  clearing  house  or  jilace  in 
which  to  gather  a  crowd,  and  the  "turf  exchangxi"  is  the  nKMJcrii 
expeilient  to  secure  that  result.  15ut  the  ]>laintifT  in  error  in- 
sists that  he  was  not  keeping  a  gaming  hous(>,  because  no  game 
was  ]ilayed.  'I'lu^  races  occurred  in  distant  Slates;  an<l,  hel- 
ting  on  a  horse  race  not  being  itself  a  criminal  otVens<i,  it 
cannot  be  an  olfeiise  to  maintain  a  jjlaee  where  su(di  belling 
was  allowed. 

The  act,  as  published  in  Cobb's  Digest,  ]>.  Sir»,  and  in  the 
Code  of  ISCi.'I,  i$  412.'),  is  sui)divide<l  by  a  semicudon,  and 
makes  even  clearer  what  is  apparent  u]ion  an  investigation  <ii" 
the  statute  as  now  itublisbecl  iu  Pen.  Code  IS!)."),  5<  ;5!)S.  It 
creates  three  separates  (dfeiises:  (1)  Whoever  keeps  a  gam- 
ing hous(!  is  guilty  of  a  misdemeanor.  (2)  If  lie  does  not 
keep  and  control  the  house,  but  merely  permits  it  to  bo  used 
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by  other  persons  as  a  ])l{U'e  wlicro  b(!ttiii,i!;  on  jjainos  or  doviccs 
is  carried  on,  he   is  guilty  of  a  niisdciiieaiior.      (.'5)      ]f  he 
knowingly  rents  the  house  to  he  nsed  for  sueh  ])nri)os(',  he  is 
fi'uilty  of  a  misdemeanor.      And  in  section  ;5!>2   it  is  further 
provided   that,   if  he  keeps  a  house  to  the  (•iicoiiivfjciitcnt  of 
juaniini'',  he  is  guilty.     Keeping  a  gaiuing  hous(!  is  a  separate, 
w<.'ll-deiined  offense,  and  entirely  indi-pendent  of  the  criminality 
of  the  betting  carried  on  therein.     The  statute  is  aiuied  at  the 
])lacc,  not  at  the  players,  nor  at  tlie  gauie,  nor  at  the  subject- 
matter  of  the  wager.     At  common-law  kee|)iMg  a  gaining  house 
was  an  (dfense  before  any  sort  of  gaiut;  was  ])r()hibit('d,   and 
was  ]»unished  when  gaming  was  not  even  against  public;  policy, 
when   the   courts    recognized    such   contracts,    and    by   soleum 
jti(]guient   nuide   the   htser   i)ay   his   bet.      JJut   to   maintain   a 
place  for  the  purpose  of   inducing  men  to  gather   and  game 
was  a  common  nuisance,  because  of  its  tendency  t(»  c<u'rnpt 
luorals  and  ruin  fortunes.     Uiiilcd  Shtlcs  v.  Dt.von,  4  Cranch, 
C.  C.  107,  Fed.  Cas.  No.  14,J)7().     The  game  might  be  liarui- 
less,   or,   if   in   ])rivate,   only   the   iuimediate  actors  would   be 
alf'ected;  but  W'hen  the  ])ubli(!  Avere  invited,  when   there  were 
always  present   those   ready   and   anxious  to   stake,   when   the 
gains  of  one  excited  others  to  ])articii)ate,  when  the  i»ride  of 
j)ublic  success  stimidated  the  winner,  and  the  loser  attempted 
to  hide  the  mortification  of  defeat  by  a  bold  front  until  tin;  last 
coin  was  gone,  the  law  was  bound  to  interfere.     The  English 
rule  and   our  own  statute  are  both  based  on  tlu;  recogniti m 
of  the  cumulative  evil  which  may  inhere  in  a  multiplicity  of 
acts  not  themselves  criminal,      idleness  is  not  a  criuie,  but  an 
augrcnat ion  of  innocent    idleness  may  culminalii  in  the  criiue 
of  vagrancy.     l*eii.  Code   is;ir>,  <$  A')o.     To  allow  liijuor  to  be 
drunk  on  one's  premises  on  Sunday   is  not  uuide  an  offense, 
but  to  keep  a  ]»lace  where  ])ersous   may  congregate  for  that 
])urpose  is  to  convert  (he  building  into  a  tippling  house.     The 
non-criminality  of  the  drinking  does  not  save  the  house;  keeper. 
Id.  §  o\)0.     A  single  act  of  noise  nuiy  be  innocent,  but,  con- 
tinued too  long,   the  harudess  disorder   nudxcs   the  owner  the 
keeper  of  a  disorderly  house.     Id.  §  3l>2.     I'etting  on  a  game 
or  an  event  not  nuide  penal  is  not  an  offense,  but  to  keej)  a 
house  for  that  vet-y  ]>urpos((  will  ripen  into  a  criiue.     Keeping 
a  gaming  house,  a  tipjdiiig  house,  or  a  disorderly  house  are 
all  made  offenses  by  the  I'enal  Code,  because,  while  acts  done 
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thoroin  are  noi;  criiuos,  they  load  to  crime.  Such  places  arc 
hotbeds;  and  the  niainteiiance  thereof  is  ])rohil)ited  in  ])ur- 
suance  of  the  preventive  i)olicy  of  the  Law,  in  an  endeavor  to 
save  the  idle  and  the  dissolute  from  thems(>lves,  and  to  ])re- 
vent  the  misery  and  loss  which  wait  on  those  who  frecjucut 
such  places.  The  wholesale  j^aminj^  and  the  evil  consciiuenccs 
arisinj;  from  the  kee|»inii'  of  a  'Murf  (!xchaiii;e''  are  as  great, 
if  not  greater,  than  those  flowing  from  ihe  nuiinlenance  of 
any  other  gauiiug  place;  and  the  ])roprietor  can  «»n]y  escape 
the  consecpiences  by  showing  that  his  is  not  a  gaming  house 
Avithin  the  meaning  of  the  statute. 

The  words  ''wagering,"  "playing,"  "gaiuing,"  and  "bet- 
ting," though  each  haviug  a  meaning  more  or  less  diiferent  from 
the  other,  are  often  nsed  one  for  the  olher.  The  statute,  in 
prohibiting  gauiing,  does  not  intend  to  ])rohibit  auiuseiiieut, 
sport,  recreation,  or  diversion,  but  is  aimed  at  the  hazarding 
of  money  on  certain  prohibited  games  and  devices.  Jn  pro- 
hibting  a  gaiuing  house  it  is  intended  to  j)revent  the  nuiinten- 
ance  of  a  place  at  which  ])ers()n3  come  together  for  the  purpose 
of  hazarding  and  betting  money,  whether  the  sidtject-matter  of 
a  single  bet  is  or  is  not  made  penal.  There  is  a  dill'ereiice 
between  gaiidding  and  gauiing.  ]n  defining  gauiii:g  contrac-ls 
the  Code  refers  to  contracts  in  which  money  has  been  wagered, 
although  there  may  be  no  sport,  no  skill,  no  element  of  con- 
test between  those  betting;  and  therefore,  while  some  few 
courts  rule  that  Ix^tting  on  a  horse  race  is  not  even  gaiuing,  most 
others  (14  Am.  &  Kng.  Knc.  L.  |  2d  ed.]  (iS2,  notes  1,  -2)  de- 
cide it  to  be  gauiing,  and  our  own  court  has  held  that  "bet- 
ting on  a  horse  race  is  gaming  in  the  sense  of  the  Code." 
Dyer  V.  Benson,  ()'.>  (Ja.  (»(>!).  it  may  not  be  gambling,  but 
it  is  gaming,  and,  if  so,  a  person  who  maintains  a  jdace  when; 
such  betting  is  carried  on  as  a  business  is  keeping  a  gaming 
house.  The  gaming  or  betting  goes  on  tluuvin,  although  the 
race  itself  may  be  c<tndueted  elsewhere.  No  one  will  deny 
that  the  young  man  who  lost  his  $7,000  could  have  recovered 
it  had  he  sued  in  time,  under  the  ])rovisions  of  Civ.  Code 
1S95,  §  -5071,  even  th(»ugh  it  wen;  lost  in  gaining  on  races 
run  in  New  Y(»rk,  Saratoga,  or  Sheepshead.  It  was  gaming, 
and  gaming  in  this  very  house,  antl  the  owner  was  keeping 
a  gaining  house,  even  if  betting  on  a  horse  race  is  not  itself 
puiiisLed  under  the  IV-nal  Code. 
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To  the  clecisions  cilcd  by  counsel  may  l)e  added  that  of  Slaic 
V.  Corporation  of  Saraimah,  T.  U.  F.  Charlt.  2.'jS  (decided 
in  1800),  from  which  it  appears  that,  hniji;  before  our  first 
Penal  Code,  "kee])iiif?  a  gaining  house"  was  recognizcfl  as  "a 
nuisance,  and  an  offense  against  the  public  policy,  and  a  ])art 
of  that  law  which  our  ancestors  brought  from  England,  and  not 
ini])aircd  by  our  fundamental  laws."  It  is  true  that  since  183'J 
wc  have  had  oidy  statutory  off'cnses.  While  v.  Slaic,  51  Ga. 
2SS.  ]]ut  where  the  common-law  crime  has  been  adojited,  and 
common-law  terms  used  in  its  definition,  the  construction  pre- 
viously ])laced  thereon  by  the  English  courts  b(^comes  by  in- 
tendment a  part  of  the  ado])ting  statute.  Pol.  Code  1805, 
55^  1,  4  (0).  It  would  seem  clear,  therefore,  that  when  the 
Legislature,  in  concise  but  compndiensive  language,  declared 
tliat  *'kee])ing  a  gaming  house  is  a  misdemeanor,"  it  had  in 
mind  tlu;  English  hiw  on  the  same  subject,  under  which  the 
crime  was  couimitti^l  when  the  house  was  kept  for  the  ])ur])osc 
of  gaming,  regardless  of  the  crimiiudity  or  character  of  game, 
wagering,  or  betting  carried  on  therein. 

The  conviction  is  amply  sustained  under  the  language  of  our 
Code  and  the  couiuion-law  authorities  thus  incorporated  into 
our  law.  The  rulings  in  other  States,  we  think,  all  tend  to 
sii]ii)ort  the  same;  conclusion.  The  statutes  were  difTerent  in 
some  respects,  but  the  reasoning  of  the  courts  on  facts  almost 
identical  to  those  at  bar  is  strongly  in  ])oint.  "If  the  room  is 
one  whose  use  is  intended  to  facilitate  gaming  o])enitions,  and 
where  s|)orting  characters  arc  invited  to  congregate  for  ])ur- 
])oses  of  illegal  amuseuient  or  gain,  and  to  stake  money  u]H)n 
trials  of  chance,  skill,  or  endurance,  we  seeui  to  have  every- 
thing necessary  to  constitute  a  gaming  room.  That  some  or 
111!  of  the  games  or  trials  are  innocent  is  of  no  importance" — 
ciling  Clai/loti  v.  JcnniiKjs,  2  W.  JU.  70t).  *'It  is  not  necessary 
lliat  jH'rsons  be  ])resent  at  the  jdace  of  game  or  contest  in 
order  that  they  nuiy  particii)ate  in  the  michiefs  of  gaming. 
•:{•  *  *  j^^,<lii,io|  seeuis  more  unimportant  than  that  the  gam- 
ing— the  part  that  in  itsi'lf  is  innocent,  aiul  which  only  fur- 
nishes the  occasion,  and  gives  o])j>ortiinily  for  the  criuiinality 
—is  at  a  distance."  rcoplc  v.  Wcilltojf,  51  ]\Iich.  203,  10 
N.  W.  442,  47  Aui.  Itep.  557.  The  i)urpose  of  the  Florida 
statute  was  like  ours,  and  to  "pndiibit,  not  the  gaming  itself, 
but  the  keeping  of  a  house  for  any  manner  of  gaming.     If  a 
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house  is  kept  for  the  ])nri)()He  uf  luiviiij*  money  bet  therein  upnu 
any  resnl  or  event  whatsoever,  sneh  honso  falls  within  the 
inliihilion  of  the  statute,  whether  the  means  adopleil  for  llu; 
decision  of  the  (jiiestion  as  to  who  is  the  winner  or  htser  of  the 
thinji'  wai^'ered  he  ])rohihited  hy  law  or  not."  Mcliiide  v.  Stale, 
J59  I'la.  412,  22  South.  711,  where  the  facts  were  aluidst  sim- 
ilar to  those  at  har,  and  where  the  court  says  that  its  con- 
ehision  is  sn])i)orted  by  the  followinii;  eases  exactly  similar  in 
their  facts:  Sir!;jart  v.  People,  151  111.  2S1,  40 V.  E.  i;!J; 
People  V.  WeUhoJf,  93  Mieh.  031,  53  N".  W.  784,  32  Am.  Sr. 
riep.  532.  It  is  unnecessary  to  quote  further,  but  sec  1loUln<jcr 
V.  Com.,  9S  Ky.  571,  35  S.  W.  553;  Slalc  v.  Slnpliii;/,  11 3 
Ala.  120,  21  South.  401),  30  L.  K.  A.  81;  Com.  v.  Moo,!;/, 
143  3i[ass.  177,  J)  K  E.  511;  Knejjler  v.  Com..  94  Ky.  3:.':», 
22  S.  W.  440.  James  v.  Stale,  03  :Md.  242,  which  k\-oiilia, 
was  not  only  by  a  divided  court,  but  the  "majority  failed  to 
unite  in  the  same  o])inion,  and  the  dissents  by  Chief  Justice 
Alvey  aiul  J\Iiller,  J.,  vigorously  and  forcibly  sustain  the 
])osilion  taken  by  the  cases  above  cited.  State  v.  Sliaw,  '■',*,) 
Minn.  155,  39  N^.  W.  305,  determined  th.  t  the  blackbuanl 
scheme  was  not  a  i^auddinsi;  d(!viee,  but  also  decided  that  the 
keepers  of  a  poolmom  could  have  been  indicted  at  common 
law  for  keci>iii,ii,'  a  jiaminii'  lio^'.se.  The  fact  that  the  propriclni- 
not  only  kei)t  the  house,  but  took  part  in  the  betting,  does  imi 
k'ssen  liis  responsibility  as  keeper.  He  has  not  been  pntsc- 
cutod  for  the  betting  itself,  but  by  becoming;  a  ])arty  to  tlu; 
wa,a;er  he  did  not  relieve  himself  from  punishment  for  nuiiu- 
tainini!;  the  house. 

I'laintilF  in  error,  however,  relies  on  the  case  of  OiJell  r. 
Atlanta,  97  Ca.  070,  25  S.  E.  173,  where  the  proprietor  of  a 
"turf  exchanjie"  had  procured  a  license  to  do  "business  on 
commission,"  an<l  before  tlx;  expiration  of  the  year  for  which 
he  had  jiaid  the  city  c(»uncil  of  Atlanta  attempted  to  ])r(- 
vent  him  from  exercising  the  i)rivilege  which  he  claimed  was 
conferred  by  the  payment  of  the  tax.  This  court  held  that  tlic 
license  was  not  a  contract;  that  there  was  no  State  statute 
making  such  "occupation"  or  "business"  jtenal ;  and  that,  be- 
ing contrary  to  i)ublic  policy,  the  city  could,  by  mnnicijtal  ordi- 
nance, prevent  such  a  business  from  being  carried  on  within 
its  limits.  IJut  the  ruling  of  the  court  must  be  confined  to 
what  it  said.     It  was  dealing  with  the  legality  of  the  "busi- 
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ncss"  and  "occupation,"  and  of  tlic  jx^wci-  of  llio  oily  to  prc- 
.  vent  the  continiiaiK'c  of  such  ''hu.sincss."  The  cily  h:i<l  \hv 
right  to  break  it  up,  wlielher  the  bodkuiakiiii''  was  iu  a  house, 
or  whether  the  hookuudxcr  nuule  his  Ixiok  on  llie  sirects  or  by 
hunting  up  bettors  in  their  own  residence.  Wbetliei-  the  pro- 
prietor was  fi'uilfy  of  keepius,'  a  gauiiug  hciuse  wilhin  the  mean- 
ing of  Pen.  Code  IS!*.'),  §  :j!)S,  was  not  discussed  by  tlie  court, 
nor  is  anytlung  whicli  was  said  as  to  a  ''business''  conclusive 
iu  a  diiferent  proceeding  by  the  State  ]trosecufing  the  pro- 
prietor of  such  a  phice  for  "keeping  a  gaming  house." 
Judgment  allirnieiL     All  the  Justices  concur. 


0<;mo  v.  State. 

43  Tex.  Crim.  Ucp.  219— 9li  Am.  St.  S60— G:5  S.  W.  Rep.  1009. 

Decided  June  22,  1901— Reliearlng  denied  June  27,  1901. 

CiiAM)  Ji'RY — Void  Indicimknt- Jkoi-aiidy:  A  hixly  of  thirlccn  men 
is  not  a  ot'und  jury,  and  its  prottvdinns  ure  void  — Void  roniiv- 
tion  no  bar  to  fiilure  prosaculion;  nor  for  credit  on  second  con- 
viction. 

In  June,  1SS3,  defendant  was  oonvirted  of  murder  in  tlio  second  de- 
degree  and  sentenced  to  nlnc'.y-nine  years'  Inunisonnient:  but 
after  serving  seventeen  years  was  released  on  ]iahcas  corjins, 
because  the  body  presenting  the  indictment,  being  composed  of 
thirteen  men  instead  of  twelve,  was  not  a  lawful  grand  jury, 
and  therefore  the  indictment  was  void.  On  April  27,  1901,  a 
new  indictment  was  prcKcnted  by  a  legal  grand  jury  for  the 
same  offense.  On  this  indictment  the  accused  was  tried,  found 
guilty,  and  his  i)unishment  asses.sed  at  five  years  in  the  peni- 
tentiary. Held,  that  the  first  proceeding  being  void,  he  is  not 
in  jeopardy,  and  it  was  no  bar  to  the  second  indictment;  nor  was 
he  entitled  to  credit  for  tlie  time  served  under  the  first  sentence. 

Court  of  Criminal  Ap])eals  of  Texas. 

Appeal  from  District  Court,  Hill  County;  ILm.  W.  Poiu- 
dexter.  Judge. 

S.  W.  Ogle,  convicted  of  murder,  ajjpeals.     Affirmed. 

Ivy  S  Scnifjrjs.  A.  ]V.  Cuiininijhain,  and  J.  P.  Word,  for  tho 

appellant. 
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Wear,  Morrow  tO  SniUhtlcdJ,  D.  DcrtJcii,  B.  Y.  Ciuninlnga, 
C.  F.  Greenwood,  Coiinly  Attonioy,  and  Itoht.  A.  John,  As- 
sistant Attornoy  General,  for  the  State. 

Davidson,  P.  J.  In  1SS3  a]iiH'llant  was  convicted  in  TTill 
Connty  of  ninvder  in  tlie  S(>e(in(l  de^'fee,  and  his  pnnislmieiit 
assessed  at  91)  years  in  the  ])enitentiarv.  On  ai)[H'al  that  jndii- 
ment  was  alfirnie<l.  1)  riiii!;  onr  recent  Dallas  term,  applica- 
tion was  made  in  his  bidialf  for  the  Avrit  of  Jiaheas  corpus  on 
the  ground  that  tlie  conviction  was  voi<l,  and  the  court  tryiiij^' 
him  had  no  jurisdiction,  because  the  indictment  was  prescnird 
by  a  grand  jnry  consisting  of  ].'»  men.  On  the  hearing  ol'  llic 
writ,  appellant  was  discharged  from  the  penalty  of  the  foriiu  r 
conviction.  Ex  parte  Ofjic,  01  S.  W.  Hep.  ^•2•2,  ]+  Am.  i'v. 
Rep.  3(50.  On  April  27,  1001,  a  new  indictment  was  ]M-r- 
ferred  by  a  grand  jury  of  Hill  County.  U]ion  this  trial,  ap- 
pellant Avas  again  convicted  of  nnirder  in  the  second  degi-cc. 
and  his  punishment  assessed  at  five  years'  confinement  in  I  he 
penitentiary.  The  latter  indictment  was  in  the  usual  form, 
and  charged  murder  in  the  first  as  well  as  the  second  degree. 
Apellant  pleaded  in  bar  of  murder  in  the  lirst  degree;  his 
acquittal  of  that  degree  under  the  former  indictment,  and  his 
conviction  of  murder  in  the  second  degree,  which,  he  says  is 
also  a  bar  to  a  prosecution  for  murder  in  the  first  degi'ee  in 
this  case.  lie  also  ])leaded  conviction  for  murder  in  tlu;  sec- 
ond degree  in  bar  of  his  trial  for  that  otfense  under  the  jtres- 
ent  indictment,  and,  further,  if  his  second  ]dea  was  not  wrll 
taken,  then,  under  his  previous  conviction  for  09  years,  he  had 
served  something  over  17  years  of  that  time  before  beiii/;' 
discharged,  and  asked,  in  case  of  his  conviction  for  murder  in 
the  second  degree  under  this  indictment,  that  he  be  allowed 
that  17  years  as  a  credit  on  whatever  punishment  the  jnry 
might  assess  in  this  case.  The  court  sustained  the  demurrer 
to  that  portion  of  the  ])lea  which  claimed  a  credit  for  the  time 
served  in  the  penitentiary  under  the  jirevious  conviction.  The 
State  rc]>licd  to  the  ])leas  in  bar,  that  the  ])rior  indictment  was 
absolutely  void;  that  the  District  Court  of  Hill  County  ac- 
quired no  jurisdiction,  and  therefore  the  judgment  was  void. 

Appellant  relies  upon  Mi.ron's  Case,  oa  Tex.  Cr.  R.  4.58,  .'J  1 
S.  W.  290,  in  supjiort  of  his  ])lea  of  former  acquittal  of 
murder  in  the  first  degree.     The  case  is  not  in  point.     In  that 
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cnso  tlio  qnosti'nn  of  jurisdiction  was  not  an  iHsito.  Tho  in- 
(licfmcnt,  though  dcfocfive  on  its  face,  was  rotnniod  hy  a  hjj^al 
{i'niiid  jury.  The  jurisdiction  of  tho  court  was  not  questioned. 
Tlint  case  8iiii])ly  holds  that  an  acquittal  under  an  indictment 
(k't'cctive  on  its  face  as  to  averments,  will  su])port  the  ]>lea  set- 
\\uix  up  that  defense  under  the  theory  that  it  was  an  irregu- 
larity |)rovided  for  by  our  statute  and  Ijill  of  Ilights.  Tho 
]):irlicular  clause  of  tho  IJill  of  Kifihls  referred  to  provides: 
i.x-  *  *  j^,,j.  j,ijr,i|  {I  person  be  again  i)ut  ujion  trial  for  tho 
same  ofFcnsc,  after  verdict  of  not  guilty  in  a  court  of  cou»])etent 
jurisdiction."  Dill  of  Kiiihts,  Art.  1,  §  14.  IJeforc  a  verdict 
of  not  guilty  can  be  obtained,  there  uiust  bo  a  court  of  com- 
])elent  jurisdiction  to  try  the  case,  and  its  jurisdiction  luust 
Icjially  attach  in  onler  to  authorize  a  trial.  T\u\  jurisdiction 
ill  Mivoii's  Case  had  attached,  but,  the  first  indictment  being 
defective,  a  new  trial  was  awarded.  On  the  subs(>quent  trial, 
acquittal  was  ])leade(l  in  bar  of  those  degrees  of  homicide  of 
■which  tlu!  accused  was  ac(|uitted  on  the  first  trial.  This  was 
iguored  by  the  trial  court,  and  on  a]ip('a]  held  error.  ]Jut 
lliis  is  not  the  question  here  ])res('iit('d.  Li  that  case;  there  was 
jurisdiction.  In  this  case  there  was  not.  The  Mlxon  Case 
has  reference  to  voidable  judgments.  This  case  ])resents  the 
issues  of  the  etfect  of  a  void  judguient— one  rendered  by  a 
court  without  jurisdiction  of  the  cause  it  sought  to  try.  We 
deeui  it  unnecessary  to  enter  into  a  discussion  of  judgments 
or  proceedings  which  are  voidable.  That  question  is  not  in- 
volved here.  The  prior  judgment  in  this  case  is  not  voidal)le, 
but  void,  and  was  set  aside  by  this  court  by  the  procurement 
of  appellant.  Xow,  is  the  first  indictment  in  this  case  void? 
The  facts  show  it  is,  for  it  was  returned  by  a  grand  jury 
composed  of  thirteen  men.  If  void,  then  its  i)resentment  did 
not  attach  the  jurisdiction  of  the  District  Court  of  Hill 
County.  Lott  v.  Slate.  18  Tex.  Crim.  App.  G27;  McXccse  v. 
Slate,  19  Tex.  Crim.  App.  49;  Smith  v.  State,  19  Tex.  Crim. 
App.  95;  Ex  parte  Swain,  19  Tex.  Crim.  A]i]).  323;  Baineij 
V.  State,  19  Tex.  Crim.  App.  479;  Wells  v.  State,  21  Tex. 
Crim.  App.  59G;  Kenncdij  v.  State,  22  Tex.  Crim.  App.  G93, 
3  S.  W.  480;  Maj/s  v.  State,  30  Tex.  Cr.  R.  437,  37  S.  W. 
721;  Ex  parte  Of/te  (Dallas  term,  1901)  Gl  S.  W.  122.  So 
far  as  we  are  aware,  juris(licti(m  of  the  court  trying  the  cause 
is  an  essential  prerequisite  where  jeopardy  is  pleaded.     ''iTo 
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iiinttcr  liow  fur  the  prowodings  niny  go,  IIrto  is  no  jeop.inly, 
unless  tlio  court,  has  jurisdiction  to  try  the  oirciisc.''  17  Am. 
&  Kug.  Kuc.  Law,  pp.  r»S(;,  TiS";  irr//;//.s'.s'  r.  Hoph'nis,  L.  li. 
10  Q.  ]).  ,']7S;  Kx  parte  Litiujc,  IS  Wall.  l<i;i,  21  L.  od.  ST  J; 
U.  S.  V.  Hall,  10:5  r.  S.  W>-2,  K;  Snp.  Ct.  1102,  11  L.  c(l. 
300;  Nicholson  r.  Slalr,  72  Ala.  17<;;  l!iv(]lci/  v.  Slate,  ;12 
Ark.  722;  State  v.  NIehots.  .'58  Ark.  :..-.();  State  v.  Check,  2:. 
Ark.  20(1;  State  r.  Ward,  IS  Ark.  .'5(5,  2  S.  W.  IIcp.  101,  ;! 
Am.  St.  IJcp.  21. 'J;  f/arp  v.  State,  5!)  Ark.  1 1:'.,  2(1  S.  W.  Kcp. 
714.  The  same  rule  is  laid  down  in  ('alifornia,  Colorado, 
Georgia,  Illinois,  Indiana,  Towa,  Kentucky,  Massaeliiiselts, 
Mississippi,  Nebraska,  Xcnv  I[ani|)sliire,  New  dersey.  New 
York,  North  Carolina,  Rhode  Island,  \'ei'in<int,  Virginin, 
Washington,  and  West  \'ii'giiiia.  For  collation  of  anlhoritiis 
from  iheso  States,  sec  17  Am.  &  Eng-  '''•"'•  I''i>\\'>  !'•  ^>^7,  note 
1.  The  sani((  rnh;  obtains  in  this  State.  Id.  ''Where  llic 
grand  jnry  finding  the  indictment  is  illegally  organized, 
*  *  *  the  indictment  is  invaliil,  anil  coiisecpicntly  a  triid 
based  on  it  will  not  bar  a  snbseipient  ])i'ose(Mition  for  the  same 
offense."  Id.  p.  HSS ;  Fiiitej/  r.  Slate,  01  Ala.  201  ;  Weston  r. 
State.  03  Ala.  15.");  lirown  v.  Slate,  10  Ark.  007;  Jni/  r.  Stair, 
14  Tnd.  13!);  Kohlhcimer  v.  Slate,  .'!!)  Miss.  .')1S.  Speaking 
of  the  sanui  snbject,  !Mr.  IJishoj)  says:  ''When  tlu;  grand  jury 
is  organized  so  imperfectly  as  not  to  bo  a  lawfnl  body,  there 
is  no  valid  indictment,  therefore  no  jeojtardy."  lli.-h.  Cr. 
Law,  §  1021,  citing  30  :Miss.  .548;  01  Ala.  201  ;  03  Alu.  IT.:.. 
The  Kohlhcimer  Case,  PA)  ]\Iiss.  548,  is  directly  in  point.  The 
substance  of  that  opinion  is:  ''Where  the  indictment  under 
Mdiich  a  l>arty  has  been  tried  and  convicteil  or  accpiitted  is 
void  on  the  face  of  the  record,  because  of  the  illegal  organiza- 
tion of  the  grand  jury  who  found  and  retiirned  it,  such  ac- 
(piittal  or  conviction  is  not,  either  by  the  common  law  or  tlu; 
statute  of  this  State,  a  bar  to  a  subscfpu'nt  prosecution  for  the 
same  offense.  It  is  otherwise  where  the  indictment  is  merely 
voidable  for  matter  dehors  tlm  record."  In  that  case  a]>])ellant 
had  been  tried  under  an  indictment  returned  by  an  illegal 
grand  jury,  which  sought  to  charge;  murder,  but  had  been  ac- 
(piitted  of  the  murder  and  found  guilty  of  manslaughter.  This 
acquittal  was  set  up  in  bar  of  nnirder  upon  a  s(;cond  trial  un- 
der a  good  indictment.  Speaking  of  the  constitutional  inhibi- 
tion that  no  person  for  the  same  offense  shall  be  twice  put 


OGLE  V.  STATE. 


325 


ill  jpopni'dy  of  life  nnd  lilicrty,  tlio  onurf  sold  :  "Tlio  snnio  pro- 
vision is  f'oiiljiircd  in  the  ( "(Mistituiinn  of  (he  I'niti'd  ,Stilr(^^, 
and  tlio  Const itiili<ins  of  most,  if  not  all,  the  States;  and  tho 
decisions  of  llio  courts  liavc  constantly  I'cc.iniiizcd  the  ])rinciple, 
niidcr  their  written  dnstittitions,  so  fully  estahlished  l)y  tho 
common  law,  that,  Mf  the  indictment  he  so  defective  in  form 
tliiit  a  valid  jnd.irment  conld  not  he  pi'onounce(l  n|)on  it  aiinlnst 
tho.  defendant,  he  hii.:  not  heen  in  jeopai'dy,  and,  if  ac(piitted, 
tho  acquittal  would  he  no  har  to  another  jtrosecution  for  tho 
same  oiVensc'  (('iliiifi'  many  auth(U'ities.)  It  is  furtlier  said 
hy  ^fr.  ]Jishop,  n]>on  tho  authority  of  many  adjndfied  cases, 
Mliat,  if  sentence  he  ])rononnced  npon  conviction,  the  defend- 
ant will  he  i>rotecled,  whih;  the  juiliiiiieiit  reuuiins  nnreversed, 
not  hecanse  lie  has  ever  heen  in  jeo|)ai'dy,  hut  hecausc  of  a  gen- 
eral and  very  imjiortant  ])rinci]>le  of  law,  that  an  crroneons 
final  judfjjment,  rendered  hy  a  competent  trihnnal  liavinj?  juris- 
diction over  the  snhject-nuitter,  is  voldahle  oidy,'  etc.  Uut  ho 
I'nrther  says  in  this  conncclion:  'Whei'e  a  num  is  hronght. 
hefore  a  trihnnal  that  has  no  jurisdiction  over  tlu;  offense  with 
which  he  is  charged,  or  that  has  its  existences  hy  virtn(>  of  an 
niicoiislitutional  act  of  the  Leiiislatnre,  or  that  is  holding?  a 
terui  of  court  nnauthorized  hy  law,  or  that  for  any  other  rea- 
son has  no  authority  to  try  him,  he  is  not  in  jeopardy,  how- 
ever fur  such  trilmnal  may  ]»roceed  with  \]u\  case.  And  in 
most,  and  prohahly  all,  of  these  circumstances  the  final  judg- 
ment, when  ])ronounced.  is  not  "voidahle,"  as  mentioned  in  a 
]»revions  section,  hut  voiil,  so  that  his  convi(!tion,  nnr(!V(M'sed, 
is  no  more  a  har  to  another  ]irosecntion  than  his  acipiittal.' 
[That  court  cites  nniny  authorities  in  sui>port  of  this  ])rop()si- 
tion.]  11  r.  Wharton,  in  his  American  (Criminal  Law  (sec- 
tion r»41),  says:  'A  leiial  ac<]uittal  in  any  court  of  compe- 
tent jurisdiction,  if  the  indictment  he  i;'ood,  Avill  he  sntl^icient 
to  preclude*  any  suhsefjuent  ])rocee(lin_i>s  hefore  every  other 
court.'"  'i'he  court  then  makes  this  ii'eneral  ])ro|)osition :  ''It 
seems  to  he  clear,  ilierefore,  n])on  ^n-inciple,  as  well  as  au- 
thority, that  neither  at  common  law  nor  hy  our  f 'onstitntion 
will  an  ac(juittal  or  conviction  (where  the  ])enalty  has  not  heen 
inflicted)  n]>on  a  void  ])roceedin,ii:  or  indictment  operate  as  a. 
har  to  a  snhseipient  indictment  for  the  same  offense.  It  can- 
not, therefore,  he  said  that  the  defendant  has  heen  acquitted  of 
the  crime  of  murder  hv  his  ctmvietion  of  nianslanghter  upon 
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an  iiiilicliiiciif  which  is  pruiKniiiccil  in  this  proocciliiip;  to  lie 
void  licciiiisc  not  foniid  hy  a  ('oni|u>t('nt  fti-niid  jitry,  as  npiicars 
hy  this  n'<'nnl,''  olc.     Knlillidnicr  r.  Shilc,  W  ^I  iss.  54S. 

Our  Dill  of  Kifihts  (Article  J,  H  14)  jn-oviiK's:  "Xo  per- 
son for  tl:e  siiiiie  oil'eMse  shiill  he  twice  put  in  jeo|)ardy  of  life 
or  liberty,  nor  shidi  a  ]iers(in  he  n'^ain  put  upon  trial  for  the 
sanio  oifense  after  a  verdict  of  not  fiuilly  in  a  court  of  com- 
petent jurisdiction."  Article  ."),  !$  i;>,  of  the  (constitution  re- 
(piires:  "(Irand  and  ])etit  juries  in  the  District  Court  shall 
1)0  coinjKised  of  twelve  men.''  Winn  there  arc  more  than  12 
men,  what  effect  has  it  upon  tlie  indictuient  and  the  jurisdic- 
tion of  the  court?  As  far  hack  as  /.oil's  Case,  18  Tex.  .\pp. 
027,  a  prand  jury  composed  (d"  more  than  twelve  nieud»ers  has 
heen  held  ille/:;al,  its  acts  nullities,  and  th(>  iiulictmeut  ])re- 
ferrecl  hy  such  f>rand  jury  void,  and  cuuld  not  form  tlu;  hasis 
of  a  ])rosecutiipn.  In  that  case  wc;  lind  the  following;'  lan- 
fi'uajLjc^:  ''We  se(^  fi-om  these  ])rovisi((ns  that  a  citizen  can  only 
he  cnnvicted  and  ]iunishe(l  for  a  felnny  i)y  th(>  duo  course  of 
the  law  (d'  till'  land,  and  l»y  aulliority  of  tlu;  indictment 
of  a  f;rand  jury.  The  District  Court  can  only  ac(jnirc  jui-is- 
diction  to  hear  and  determine!  a  fehmy  ease  hy  an  iiulictment 
of  a  firand  jury.  It  has  no  more  authority  to  hear  and  de- 
termine a  felony  case  without  an  indictment  of  a  prand  jury 
thus  ])reseiited  than  woidd  a  justice  of  the  peace.  Xo  court  in 
this  State  has  sucli  jurisdiction  and  authority.  AVhat  con- 
stitutes a  firand  jurv  ?  Cur  (.-oustitutiou  answers  tlu;  (jueslioii 
])lainly  and  emphatically.  It  says,  '(Iraud  and  ])etit  juries  in 
tlu!  District  C(»urts  shall  ho  comjiosed  of  twidvo  men,  hut  nine 
memhers  of  a  lii'and  jury  shall  he  a  (/tioniiii  to  transact  husi- 
ness  and  ])resent  hills.'  'J'here  is  no  authority  of  law  for  a 
fi'rand  jury  com|>osed  <d'  any  other  nuudier  of  men  than  twelve. 
Thirteen  do  not  and  cannot  con  titute  a  f;i'and  jury.  If  thir- 
teen could  he  considered  a  firand  jury,  so  could  one,  five,  fifty 
or  any  other  nund»er  that  the  fancy  of  tlut  judjio  orjianizinii; 
the  sauK!  mifiht  dictate.  With  respect  to  jietit  juries  it  is  well 
settleil  that  it  must  consist  of  the  e.\a(!t  nnmher  ])rescrihed  hy 
the  Constitution,  In  Slr.U  v.  Shilc,  14  'JVx.  Crim.  Apj).  51), 
it  is  said:  "TIk;  n-cord  ninst  show  that  the  jury  was  a  leital 
one,  and  if  it  does  not  the  ernn*  is  a  radical  oik;,  which  will 
he  considered  on  ai)peal,  wheth(;r  i)roperly  availed  of  in  the 
court  hehnv  or  not,  because  "duo  course  of  the  law  of  the  laud" 


OOI.E  V.  STATE. 


V>27 


(l('inmi<ls  n  lopal  pnnviction  hy  a  Irpil  jury.  Tf,  llicn,  n  trial 
liv  jiifv  (!niii|insc(l  (if  iVwor  or  iiioru  lliaii  twelve,  llic  couslilii- 
tiniiiil  iiiiiiil)('r,  1)0  ail  iiii'riii};(!iiiciit  of  llus  ri^lit  ot"  trial  by  jury, 
iiikI  not  ft  trial  by  due  course  of  tlu;  law  of  the  land,  for  the 
saiiic  reason  the  action  of  a  body  of  nicii  fewer  or  more  than 
twelve  in  nuud»er  cannot  be  regarded  as  iIk;  action  of  a  grand 
jury.  Such  a  body  of  men  is  unlsuown  to  the  law,  and  its  atrts, 
beini!,'  wholly  without  aulhorily  of  law,  are  absolnlcly  null, 
and  a  i»retended  indietuient  preferred  by  snch  a  body  can  have 
no  legal  stand iiig  or  elVect  whatever.  It  cannot  confer  any 
jurisdiction  of  the  case  n])on  the  court."  To  the  same  oll'ect  is 
McXccso  V.  Sliilr,  V,)  Tex.  Crini.  Ai.p.  -l!);  Sinllk  v.  Slalc,  ID 
Tex.  (-rim.  App.  D.") ;  J'J.r  /xirlc.  Strain,  1'.)  Tex.  Crini.  .\]>p. 
.'L'.'!;  Jidinri/  r.  SInIc,  1!»  Tex.  Criui.  App.  475).  Tn  llaliici/'s 
('(ISC  W(^  tind  this  languago:  ''Tliis  cn-nr  does  not  appear  to 
ns  to  be  a  niei-c;  irregularity,  but  one  of  fundamental  and  vital 
im|)orlance.  such  as  venders  all  ]U'o<'eeilings,  each  and  every 
step  in  the  ]irosecution,  void.  *  '"  "  This  objection  is  not 
to  ii-regularity  in  forming,  or  to  the  ])ersonnel  of,  the  grand 
jury.  The  object  inn  that  it  was  composed  of  thirteen  men 
strikes  deeper.  Jt  denies  that  such  a  body  of  men,  under  onr 
Const ilutitin,  is  a  grand  jury  at  all.  ■"■  ■"''■  *  We  ihercifore 
conclude  that  tlu-  Legislature,  if  disposed,  has  no  i)ower  to  in- 
vest the  courts  of  this  Stale  with  jurisdiction  to  try  felony 
cases,  save  in  the  manui-r  ])reseribed  in  the  Constitution;  that 
there  is  no  ]>ower  in  the  Legislature  to  give  jurisdiction  over 
felonies  in  direct  violation  of  the  Constitution,  nor  can  tlu^ 
])risoner,  either  by  mistaken  or  unguardedly,  confer  jurisdiction 
on  the  courts  to  try  and  ])unisli  for  felonies.  ]Ie  Avill  not  bo 
])eruiilted  to  sacrifice  bis  life  or  liberty  and  entail  infamy  on 
liis  post('rity;  for  this  mighty  (Jomnionwealtli  has  an  interest 
in  the  lives,  liberty  and  character  (»f  the  citizen.  *  ""  *  To 
comiHise  a  constitutional  grand  jury,  the  ])anel  must  be  coni- 
l»nse(l  of  twelve  persons,  neither  more  nor  less.  A  greater  or 
less  nuiuber  is  not  a  grand  jury.  The  number  of  ])crson3  of 
which  the  panel  is  composed  is,  in  this  State,  a  (piestion  of 
cnnstitntional  law;  and  no  nnin  can,  by  his  consent,  will,  care- 
lessness, 01'  ignorance,  constitute  a  grand  jury  to  convict  and 
punish  for  a  felony.  The  party  nnist  be  tried  U]»on  an  indict- 
ment. What  an  indictment  is,  is  a  matter  of  law.  It  is  the 
act  of  a  grand  jury.     What  constitutes  a  grand  jury  is  a  mat- 
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tn-  (if  liiw.  I'lilcss  imliclcd  l)y  ii  <j,r:;ri(l  jin'v,  llicm  is  no  Jurls- 
(li('(i(pii  ill  the  coiirl  lu  trv  llic  ■IcrciKliinl  ;  mid  it  will  iiut,  Ik; 
(|iicsl  iciicij  lliiil  iio  iiiiiii,  cillicr  hy  liis  cxiircsscd  coiisciit,  iiiclics, 
or  i^iiniMiicc,  (•;iii  ciiiitVi'  jiirisdii'l  ioii  to  1  ry  lor  ii  rdoiiy.  Tlic 
cili/.cii  ciiiiiint  Ik;  put  iipoii  liis  dcrciisc  on  ii  cliar^X!  of  ft^loiiy, 
or  he  ('(iiuiclcd  of  criiiic,  cNct^pl  ill  tli<!  «!Xii('t,  iiiod(>  prcscrilicd 
Ity  l;i\v,  mill  ii  fdiliini  if  pi'i'-frilicd  liy  I  Ik-  ( 'oii.st  iint  ion." 
Sec,  :ilsn,  Wrils  r.  ,'^l(ilr.  ill  'Vr\.  ('rim*  A  pp.  r.!)(i,  2  S.  W. 
SOd;  llurrcll  r.  Shilr,  -Jii  Tex.  Criiii.  .\pp.  ('.'.i:;.  ,'!  S.  W.  4S(); 
h\r  /uirlr  h'ri/iiolds,  '.',:,  Tox.  Cr.  Ii.  l:;:,  .'i  1  S.  W.  PJO.  Ill  the 
liitlcr  cMsc  it  wjis  Siiid:  "Tliis  court  liiis  licid,  mid  wo  soci  im 
iTjisdii  fnr  cliiiiiiiiin;'  oiir  opiiiiun,  tiiiil  ii  Imdy  coinpuscd  of  iiku'c 
lliiin  Iwclvc  iiicii  is  not.  a  lii'mid  jury."  'riic  cuiirl.  cites  witli 
iipprip\al  lli(!  Inriiicr  aiillmril  ics,  and  iirocccdH  as  follows; 
"'i'lit^  hislrict  Cdiirt,  in  a  iVlniiy  case,  dues  not,  ohtaiii  juris 
dietinii  of  tlie  olVeii<e,  unless  hy  indict  iiieiil.  'I'lK-rc!  innsi  iirst, 
|)(!  tile  ad  nf  a  iirand  jury  Ik  lure  the  court's  jiiris<lict inn  can 
allaeli  ill  siicli  cases.  A  pniseciil  ion  for  a  felony  witiioiil;  in 
(li<Miiieiit  liy  a  ji'raiid  jury  is  not  due  pmce-s  of  law.  In  this 
Slate  lliere  can  lie  no  indictiiient  unless  llierc  was  a  f!,raiid 
jury.  The  verdict  and  jiiduiiieiit  without  indict  iiieiil,  in  felony 
cases,  are  ahsolule  iiullilies,  and  cannot  he  the  hasis  or  war 
rani  for  any  coiiiniiliiK  lit.  "  ■'''  ■''  In  this  case  the  (^oiirl's 
jnrisilici  i<in  not  liaviiii;'  alla<'lied,  the  court  therefore  had  n(t 
jiiris<licl  ion  of  the  siilijecl  mailer.  The  conviction  hciiii;'  with- 
out, due  process  (d"  law  and  in  \iohilion  id'  the  plain  reipiin;- 
nieiils  of  llu;  ( 'onsi  iliil  ioii,  the  warrant  for  the  iniprisoiinieiit 
of  the  applicant   is  therefore  void,  iiol    sciiilahle  nierely." 

Then,  if  lliese  aiilliorilies  are  correct  and  we  hold  (hey 
ili'c— the  jiirisdicl  ion  cd"  the  |)i.-trict  ('oiirt  cannot  allach  in 
felony  cases  iiiilil  there  has  heeii  an  ilid  id  iiieiil  preferred  hy 
ii  ^rand  jury.  The  ('(.iisl  it  iil  Ion  expressly  provides  that  a 
i;raiid  jury  shall  consist  of  twelve  nii'ii,  and,  haviiii;'  spoken 
tliiis  ciiiplial  ically,  its  niandale  iiiiist  he  olicyed,  ami  no  other 
iiiiiiiher  <d'  nieii  lliaii  twelve  can  constilnle  a  ^rand  jury. 
Therefore  the  ad  of  more  than  twelve  men  const  il  nt  inj:;  a  jj,raiid 
jury  will  he  nllerly  veid,  and  is  not  the  hasis  of  jurisdiction. 
Without  jurisdiction  the  i)isirid  Court  cannot,  ad  in  felony 
cases  any  niorc!  than  could  the  justice  (d"  tlu!  peace  or  the 
(Joiinty  ( 'oiirt. 

J^ookin^'   to   tliis   (]iiestion    from   an   analogous   const  it  iit  ioiial 
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st;iiiilp<»iiif,  Avo  find  tliiit  jinln'cs  aro  (lisiinnlificd  iiiidcr  c(M"liiiii 
(•irciiiiisliiiices — iiiiKm^'  others,  when  (liey  shiill  hiive  heen  of 
(•(iMM><el  in  the  cnse.  It  has  heen  nniversallv  lield,  so  i'ar  as  wo 
are  aware,  wherever  the  reeoi'd  shows,  thai  where  the  .jndi>(> 
whc  trieil  th<i  ease  lias  heen  of  counsel,  he  is  neeessarilv,  hy  the 
lanjiiiaiit' of  the  (-oust  it nt ion,  dis(|nalille(|  and  without  authority 
to  try  the  ease,  and  tlie  eoiirl  therefore  is  without  jurisdielioii. 
It  is  held  hy  an  nidtrohen  line  of  authorities  that  un(h'r  sueh 
clrcMUistanees,  llat  judjiineiit  is  utterly  \'oid.  Ahnniis  r.  Shilc, 
;;i  Tex.  iU'.  11.  \V.),  L>(>  S.  W.  !IS7;  (livliam  r.  Shilc  (  l-'J  Texas 
Criiu.  Itep.  110),  (>;!  S.  W.  r.r.S.  In  Ahniiiis'  ('asc,  siijini.  we 
lind  this  iani;'ua!i;e:  "The  judii,ni<'nt  rendered  hy  the  court  ])re- 
sided  over  by  a  dis(|ualilied  judj^'e  is  a  nullity,  and  the  cas<' 
would  remain  nndis|Mised  (d'  as  coiiipletely  as  if  thi'  judiic  had 
not  heen  ])r('senl  at  the  court."  And  in  concludiui?  (he  opinion 
it,  is  sai<l:  ''Tlu-  trial  was  a  nullity,  the  judj;uieut  void,  and 
the  cause  stands  upon  the  docket  of  the  histrict  Court,  as  if  (Ik; 
pniceedinn'  couiplaiued   of   in    the   record    had    not    occurred" — 
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Clniiiihcrs  r.  l/oilijrs.  L'.'!  Tex.    10  I  ;  (Itiiiis  r.  Ilitrr,  (10  Tex.  (i7<!; 
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i;i:  (!oiirrrsr  v.  MrAilInn;   17    Harh.    110,    111;  Nr// 


IIHIII- 
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iiiiilrcr  r.  ('Icdiii'dlcr.  11  l.ai'h.  "JOO ;  It'idius  r.  h'cnnis,  ~>  (I(d<l 
::i7;  Sidle  r.  Cdsllchnri/,  L'.'!  .\la.  ST.;  Oiltds  r.  Slid, Ion,  12 
I''Im.  1;;S;  J/ihhdnl  r.  (hirll.  10  Wis.  {',:',:',;  Musrs  r.  ,/ul!dii,  ■!:» 
X.  II.  r.L',  SI  Am.  Dec.  Ill;  Fmil  r.  Mnri/dii.  1  Hill  C.r.  1  ; 
l'!(licdn/s  r.  /i'nn.st//,  li  1  Wend.  O.'l  ('••').  This  is  true  hy  reason 
<if  the  cduslitut  ioiud  inhiliiliou  auaiusi  the  jud^'e  sittiu:;'  in  u 
case  in  which  he  has  heen  of  counsel.  This  lau,i_':na,i;'e  is  not  any 
stroiiiL;','r  than  the  guaranty  (d'  the  (Constitution,  that  no  man 
shall  he  prosecuted  t'or  a  felony,  except  upon  tlut  indictment  of 
a  L'rand  jury.  In  I'cuplc  t\  Comidr,  1  1-J  N.  V.  i;tO,  od  N.  11. 
•"^07,  the  ([uestion  arose  as  to  the  (dl'ect,  of  a  trial  ami  judjiuieut 
pi'cdded  ovi'r  hy  a  judp'  who  was  disqualitied  hy  reason  <d"  his 
relation   to  one  of  the   parties  to   the  suit.      Tliis   lanj^uaj^'e   ia 


*lii  111  Ti'X.  C.  It.,  Ilicsc  ciliilliiiis  ni'c  kIvcm  wKlioiit  iiiuiica  of  cast'.-*, 
wlilch  Die  I'dKor  of  (i:!  S.  W.  Uc|i.  iillcnuit''"!  tt»  HUpl'ly;  I'nt  was  inl.s- 
Iciul  lioiii  M'vcial  niislali(S  In  lifwit's  in  lit  and  Hi  'I'cx.  C.  U.  Wo 
liavf  tnilcavtircil  to  mala'  llic  clladona  full  and  correct.     J.  V.  (1. 
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found:  "The  trial  proceeded,  and  proof  of  the  rclationsliip  of 
the  justice  on  the  former  trial  to  the  defendant  was  made,  the 
defendant's  identity  established,  and  all  the  ])rocecdings  on  the 
first  trial  shown.  The  court  instructed  the  jury  that  the  ]ilrii 
of  former  conviction  was  not  sustained  unless  there  was  in 
a  lawful  trial  and  conviction.  That  if  the  former  trial  was 
befoi'e  a  coiirt,  one  of  the  members  of  which  was  related  to  the 
defendant  within  the  prohibited  dei:;reo,  then  the  court  was  im- 
properly constituted  and  without  jurisdiction  in  the  case,  and  so 
the  result  would  be  a  mistrial,  and  no  bar  to  another  trial.  The 
defendant's  counsel  excejited  to  these  instructions,  and  the  jury 
determined  the  issue  u]ion  the  special  plea  in  favor  of  the 
peoide."  The  Court  of  Apjieals,  passing  upon  that  ])hase  of  the 
case,  said:  ''There  was  no  error  in  the  charge  or  rulings  of  the 
court  with  res])ect  to  the  efl'ect  of  the  former  trial  verdict.  Sec- 
tion 40  of  the  C!o(le  apjilies  to  all  trials,  civil  and  criminal.  Tim 
court  before  which  the  first  trial  was  had  was  so  constituted  that 
it  Avas  without  jurisdiction  to  try  the  particular  case,  aiul  hence 
all  proceedings  before  it  in  the  cjiso  were  absolutely  void.  Tu 
contcm])lation  of  law,  there  was  no  trial  and  no  conviction. 
The  trial  and  verdict  were  such  only  in  form,  without  the  ])ower 
or  jurisdiction  to  give  any  validity  or  legal  effect  whatever. 
When  the  verdict  had  been  rer-onled.  no  legal  result  had  been 
accomplished  that  had  the  slightest  elTect  u])on  the  rights  or  lib- 
erty of  the  defendant.  It  could  not  bo  said  that  he  was  o.ice 
in  jeopardy,  withiu  \hv,  legal  and  coiistitiitioiud  meaning  of  that 
term,  since  it  imjilies  a  verdict  or  a  trial  beioro  some  court  pos- 
sessing jurisdiction." 

We  deem  the  reasoning  in  the  lliio  of  cases  with  reference  to 
the  dis([n!dincation  of  judges  analogous  to  that  invohed  in  the 
adjudication  of  this  case.  J5oth  are  c<in<tilntional  inhibitions. 
Under  all  the  aullnu-ities,  so  far  as  we  have  been  able  to  ascer- 
tain, the  judgment  of  a  court  reudei'eil  on  an  indictment  pr(>- 
fei'red  by  an  illegal  grand  jui'v,  iind  a  judgment  renden-d  by 
a  judge  who  is  dis(pndilied,  ai'c;  nullities;  and  the  ivasoning  in 
both  instances  are  ])hu'e(l  u]>on  the  same  })ro|)osilion — that  is, 
the  court,  under  such  circumstances,  has  no  jui-isdietion,  and, 
having  no  jurisdiciion,  its  judgments  are  nullities;  there  iiiis 
been  nothing  trierl,  no  more  tliiiu  if  there  had  been  no  court 
at  all.  If  this  ]U'o]iosition  is  correct,  ami,  under  the  aullioritie>, 
it  is  unanswerable,  the  presentment  of  the  first  indictment  into 
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the  District  Court  of  TTill  Comity  was  a  nullity;  tlic  jurisdic- 
tion of  that  court  did  not  attach  by  reason  of  the  iiretcniknl 
indictment;  all  of  the  procoetlinas  had  wore  nullities — as  much 
so  as  if  no  indictment  had  been  preferred,  and  no  court  in  ses- 
sion. If  this  is  not  correct,  it  is  by  reason  of  the  fact  that  an 
accused  party  can  confer  jurisdiction  by  consent  to  try  a  felony 
without  the  indictment  preferred  by  a  constitutional  grand 
jury,  and,  having  consented  to  such  jurisdiction  he  waives  all 
his  rights  that  would  attach  otherwise.  A])i)ellant's  plea  of 
jcopiirdy,  then,  can  only  be  sustained  upon  the  theory  that  an 
indictuieiit  is  not  a  juvrequisite  to  a  trial  and  conviction  in  a  fel- 
ony. If  this  is  not  true,  then  consent  can  and  does  confer  juris- 
diction. If  cons(>nt  can  disp(>nse  Avith  the  indictment,  it  is  by 
reason  of  this  waiver  on  the  ])art  of  the  accused  of  the  constitu- 
tional provision  requiring  the  presentment  of  such  indictment 
by  a  constitutional  grand  jury.  If  he  can  do  this,  then  his  con- 
viction would  bo  u]diel(1  whether  the  indictment  Avas  or  not  pre- 
ferred, and,  having  thus  consented,  he  could  not  afterwards 
([uestiou  the  conviction  or  any  of  its  consequences.  The  judg- 
ment would  n(tt  be  void,  and  the  writ  of  hahcns  corpus  would 
not  lie  to  relieve  of  the  consequences  of  such  convicticm.  If  by 
consent,  nntler  such  circumstances,  jurisdietion  should  be  con- 
fcrre(l,  and  rights  waived,  then  the  long  line  of  decisions  in  this 
State  iq>on  this  question  are  of  necessity  err<»neous,  and  must  be 
overruled.  Ccmnsel  for  a])pellant  would  not  maintain  the  pro])- 
ositiou  tliat  the  conviction  was  not  void.  l'i)(»n  this  he  relied 
in  the  writ  f)f  hahcns  corpus  which  discharged  him  from  the 
results  of  the  first  trial.  If  the  indictment  was  not  void,  his 
first  convicticm  was  not  illegal,  and  the  whole  nuitter  was  but 
an  irregularity.  We  are  of  o))inion  that  it  was  void,  and  that 
the  indictment  in  the  first  case  did  not  confer  jurisdiction,  nor 
did  it  constitute  the  court  trying  him  one  of  competent  jurisdic- 
tion within  the  meaning  of  tlui  Constitution.  We  are  not  dis- 
cussing the  question  of  defective  averments  in  an  indictment, 
nor  informalities  or  irregularities  attendant  ujion  a  trial  where 
the  jurisdiction  of  the  court  has  attadujd.  This  question  lies 
back  of  that,  because  th(!  court  was  not  a  court  of  com])etent 
juris(lictii>n,  in  that  its  jurisdiction  has  n(>ver  attached.  The 
reasoning  in  Ex  paric  1)('(icncr,  30  Tex.  Criiu.  liep.  .")(!(!,  ITS. 
W.  nil,  and  Ex  purlc  Duncan  12  Texas  Crim.  lup.  (iGl,  02 
S.  W,  ToSj  is  directly  in  |)oint. 
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We  arc  of  opinion  the  conrt  was  corroot  in  sustaining  the 
domnrrcr  to  that  portion  of  ihc  ])lc'a  which  sets  np  the  time 
endured  under  the  first  })roceeding  as  a  credit  against  the  ver- 
dict to  l)e  rendered  in  this  ease.  All  the  authorities  wo  have 
found  hearing  on  this  question  are  adverse  to  appellant's  con- 
tention. Partial  payments  do  not  apply  to  judgments  impos- 
ing im])ris()nnient,  unless  hy  the  pardoning  power  in  the  com- 
mutation of  time.  The  questi(ai  of  serving  out  full  sentcMicu 
is  involve<l,  and  therefore  discussed.     The  judgment  is  alKrmed. 

Affirmed. 


State    t:x    ui-r-.    1)ii;m:k,    Sukkhf,    v.    ITuEOUf. 

110  Wis.   ISO— 85  N.  W.  Rep.  lOtG. 

Decided   April    30,    1001. 


Hahkas  CoiiiMS — roNsi'inAcv — PHAcncF.:  Habeas  Corpus  is  a  ciril 
pron'ciluKj ;  it  only  rcaihrs  jurisdictional  viattcrs;  hut  is  projxr 
rrmodii  to  rfviric  cnmiilaint  anrl  testimony  in  a  prrliniinary  c.r- 
ainination — A  prvliniinoyy  craniinntion  is  not  an  action;  nor  is 
its  determination  a  final  judgment — sufficiency  of  complaint  ami 
tvarrant — An  order  in  a  habeas  coi-pus  case  is  res  adjiulicatn, 
nnlil  rcrersed :  and  irlicn  a  sheriff  is  the  respondent,  he  maii 
o/nploy  priratc  counsel,  and  way  appeal — Common  law  and  sIuIk- 
tory  conspiracy — General  review  of  the  suhjcct,  etc. 

1.  T^pon    the    review   in    this   eourt    of   a   rase   upon    appeal    or   writ 

of  error,  a  |)roi)er  party  to  such  ai)peal  or  writ  is  entitled  to  be 
beard  l)y  connsel  rej;arilless  of  wlicllier  tliat  will,  for  tlic  time 
being,  reco^ni^e  bini  as  bavine:  a  status  wbich  is  one  of  the 
very  matters  to  be  decided  on  sudi  review. 

2.  If   in   a   habeas   corpus   suit    a.s^ainst    a    sheriff,   he    is    retpiired    to 

restore  his  in'isoncr  to  lilierly,  he  is  a  |)arty  aRKrieved  within 
the  rule  that  only  stub  a  party  is  entitled  to  be  heard  on  ap- 
peal or  review  on  writ  of  error. 

3.  The   statutory    and    judicial    policy    which    preclude    a    jirivate   at- 

toruey  from  appenrin.u;  for  the  State  in  a  criminal  case  in  a 
trial  or  ai)pell.nte  court  exce])!  by  a  siiecial  apiiointnu'nt  for  tliat 
pur|)ose,  do  not  apply  to  hahcas  corpus  proceedings. 

4.  While  an   attorney  cannot    appear  on   the  side  of   the   State   in   a 

habeas  corpus  suit  at  i)ul)lic  expense,  he  may  ajipear  l)y  reipiest 
of  the  proper  officer  at  private  expense,  to  represent  the  interests 
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of  the  State,  and  he  may  appear  regardless  of  such  consent  to 
represent  the  person  charged  with  the  wrong. 

Regardless  of  what  a  habeas  coryus  proceeding  should  be  called 
under  the  Code,  which  divides  all  judicial  proceedings  into  ac- 
tions and  special  proceedings,  It  is  to  all  intents  and  purposes 
a  civil  suit — a  proceeding  in  the  nature  of  a  civil  action — in 
which  the  party  seeking  to  establish  his  right  to  i)ersonal  liberty 
is  plaintiff  within  the  moaning  of  section  2601,  Rev.  St.  1898, 
regardless  of  the  name  by  which  such  a  party  is  commonly 
known,  and  the  person  charged  with  the  wrong  is  an  adverse 
party  to  all  intents  and  puri)oses  a  defendant,  regardless  of  the 
name  by  which  such  a  person  is  commonly  known  in  such  a 
proceeding. 

An  order  or  judgment  In  a  haheas  corpus  suit  is  res  adjudicata 
as  to  the  i)erson  charged  with  unlawfully  restraining  another  of 
his  liberty,  till  reversed  in  some  i)roper  proceeding. 

A  necessary  party  to  a  judicial  proceeding  as  a  representative 
of  public  authority,  having  no  interest  in  the  litigation  except 
to  vindicate  suih  authority,  is  a  party  in  interest  and  may  be 
a  party  aggrieved  within  the  meaning  of  the  appeal  statute 
and  the  practbe  on  review  on  writs  of  error. 

A  warrant  of  commitment  for  trial  which  states  the  offense  charged 
with  convenient  certainty  is  sufficient  if  good  in  all  other  re- 
spects. 

The  formal  language,  "against  the  peace  and  dignity  of  the  State 
of  Wisconsin  and  the  statutes  in  such  case  made  and  provided," 
or  equivalent  formal  words,  Is  unnecessary  to  either  a  criminal 
complaint  or  warrant  of  conmiitnient  for  trial. 

The  rule  of  convenient  certainty  as  to  describing  the  offense  In 
a  warrant  of  commitment  does  not  require  the  facets  to  be  stated 
in  detail.  A  statement  thereof  according  to  their  legal  effect  is 
sufficient. 

Tlic  description  of  an  offense  in  a  warrant  of  commitment  by  its 
generic  name.  If  it  has  one,  whether  the  offense  be  statutory 
or  one  known  to  the  common  law,  states  by  reasonable  inference 
all  the  facts  requisite  to  such  offense. 

The  statutory  form  for  a  commitment  found  in  section  4774,  Rev. 
St.  1S98,  Is  satisfied  by  the  use  of  language  including  all  ma- 
terial elements,  though  such  language  depart  from  the  particular 
wording  of  the  foini. 

The  rule  that  a  form  prescribed  by  statute  must  be  strictly  fol- 
lowed, does  not  mean  literally  followed  unless  the  statute  clearly 
so  indicates.     That  is  not  the  case  with  section  4774,   Rev.   St. 

1898. 
Fpon  proceedings  before  a  commitling  magistrate  being  properly 
brought  to  the  attention  of  the  court  for  review  In  habeas 
corpus  proceedings,  the  court  has  jurisdiction  to  examine  into 
the  sufficiency  of  the  complaint  to  charge  a  criminal  offense, 
and  of  tiie  evidence  as  regards  whether  it  will  admit  of  a  rea- 
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sonable  inference  of  the  existence  of  the  ultimate  facts  necessary 
to  hold  the  person  charged  for  trial,  1.  e.,  that  the  offense  waa 
committed  and  that  there  is  probable  cause  for  believing  the 
accused  to  be  guilty  thereof. 

15.  A  habeas  corpus  suit  reaches  only  jurisdictional  error.     It  doos 

not  reach  beyond  the  commitment  to  the  ^jroceedings  leading  up 
thereto  where  the  person  in  custody  is  detained  by  virtue  of  the 
final  judgment  or  order  of  a  court  having  jurisdiction  of  the 
subject-matter  and  the  person.  But  such  is  not  the  case  where 
the  person  in  custody  is  being  held  on  a  commitment  for  trial. 

16.  A  preliminary  e.xaminalioii  is  not  an  action.     The  determination 

thereof  is  not  a  final  judgment.  The  proceeding  is  not  according 
to  the  course  of  the  common  law;  it  is  purely  statutory,  and 
compliance  with  the  statute  is  requisite  to  jurisdiction  at  every 
step. 

17.  An  examination  to  determine  whether  a  criminal  prosecution  shall 

be  commenced  is  a  judicial  proceeding  in  that,  so  far  as  the 
magistrate  acts  within  his  jurisdiction,  his  decision  is  as  bindiiiii; 
for  the  purposes  of  such  proceeding  when  it  is  right  as  when 
it  is  wrong.  But,  like  the  situation  where  a  board  is  authorized 
by  statute  to  act  in  a  (/v/osi-judicial  capacity  upon  evidence,  if 
thcie  is  no  evidence  reasonably  permitting  of  action,  a  decisiou 
upon  a  contrary  theory  is  in  excess  of  jurisdiction. 

18.  Where   an   examining   magistrate   acts   uiion   evidence,   and   such 

evidence,  looking  at  it  from  the  most  favorable  standpoint,  will 
not  reasonably  peiniit  of  such  action,  the  error  is  jurisdictional, 
strictly  so-called,  remediable  by  writ  of  habeas  corpus,  within 
the  rule  that  such  errors  only  can  be  reached  by  such  writ. 

19.  The   doctrine   that,    where   concert   of   action    is    net  f^ssary    to    an 

offense,  a  charge  of  criminal  conspiracy  docs  not  lie,  does  not 
apply  where  the  unlawful  agreement  is  of  itself  an  offense,  but 
applies  only  where  the  agreement  and  the  consummation  thereof 
are  so  closely  connected  that  the  two  constitute  really  but  one 
offense,  as  in  the  case  of  the  offense  of  adultery  or  that  of 
bigamy. 

20.  Where   concert  is  not  a  mere   ])art   of   a  (riminal   act,   but  is   in 

aid  of  it  and  is  itself  criniiiuil,  the  charge  of  conspiracy  will 
lie  against  those  conciMtiiig  together  to  perpetrate  such  ait, 
though  only  one  of  the  parties,  or  neither  one  alone,  coulu  effect 
such  purpose. 

21.  When  a  complaint  chnrgcs  the  offense  of  conspiracy   In   the  lan- 

guage of  the  statute,  and  a  con  piracy  to  carry  out  the  par- 
ticular purpose  of  such  conspiracy  in  a  particular  way  Is  also 
charged,  accom|>anied  by  a  statement  of  overt  acts  i)ursuant  to 
the  conspiracy,  the  latter  l)art  may  be  re.i<>cted  as  surplusage  in 
construing  the  complaint,  but  the  two  charges  of  conspiracy 
may  be  read  together  as  charging  a  conspiracy  of  the  natuie 
indicated  by  the  particular  allegations  as  regards  the  method 
adopted  for  effecting  the  criminal  puri)ose. 
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22.  A  complaint  stating  thtit  three  persona,  namins  tliem.  concerted 
together,  using  su))stantially  the  language  of  the  statute,  for  the 
puri)oso  of  maliciously  Injuring  another  in  his  l)uslness,  de- 
scribes the  conspiracy  made  criminal  by  section  446Ga,  Rev.  St. 
lS!i8. 

2:'..  An  agreement  between  several  independent  concerns,  each  publish- 
ing a  newspaper  and  furnishing  thereby  means  for  advertising, 
to  compel  a  fourth  iierson  engaged  in  like  business  to  reduce 
his  rates  for  advertising  or  lose  customers,  indicates  a  malicious 
inirpose  to  injure  the  business  of  the  latter  within  the  meaning 
of  section  4  If.Ga,  Rev.  St.  181)8. 

24.  If  section  44t;Ga  be  regarded  as  describing  a  conspiracy  between 
owners  of  independent  enterprises  to  control  the  rates  charged 
in  their  line  of  woriv  in  any  locality,  great  oi'  small,  it  is  not 
constitutional.  However,  it  cannot  be  so  regarded,  for  it  makes 
the  malicious  purpose  to  injure  an  ess(-ntial. 

2.").  Several  i)ersons  conducting  independent  business  enteri)rises,  may, 
in  the  absence  of  a  statute,  conildne  to  control  prices  for  the 
purrpose  of  promoting  their  individual  interests,  and  in  their 
operations  to  tliat  end  impoverish  a  rival  and  drive  him  out  of 
business,  there  being  no  malicious  intent  in  their  conduct,  using 
the  term  in  the  sense  of  malice  in  law.  Section  446Ga  does  not 
go  that  far. 

2G.  All  agreements  to  maliciously  injure  another  in  any  way  are 
contrary  to  the  imlicy  of  the  law.  Legislative  authority  is  am- 
ple to  outlaw  such  agreements  to  the  extent  of  making  the  par- 
ticipants therein  liable  ( ivilly  and  criminally. 

27.  A  conspiracy   to   wrongfully   injure   another   is   actionable   at   the 

common  law  if  executed  to  the  damage  of  another,  whether  that 
other  would  have  a  remedy  if  the  act  were  connnittod  by  a  sin- 
gle person  or  not,  or  whether  one  person  could  commit  such 
injury  alone. 

28.  The  doctrine  that  an  act  which  is  not  actionable  if  done  by  one 

is  not  when  done  by  many,  is  not  the  law  of  this  State.  Neither 
is  the  doctrine,  as  apidiod  to  a  combination  of  persons  to  wrong- 
fully injure  another,  tliiit  an  au.  lawful  wilhout  malice,  does 
not  become  unlawful   by  adding  such   element. 

29.  A    combination    of    persons    to    injure    another    without    any    just 

cause,  such  as  an  injury  tlnit  is  not  an  Incidental  effect  of  the 
pronmiion  of  the  legitimate  interests  of  the  members  of  the 
con\t>lne.  Is  a  conspiracy  to  inflict  a  n\i)liclou3  injury  upon  an- 
other at  common  law,  and  is  sui  h  an  in.iui.N  under  the  statute 
(section  44('.Ga,  Rev.  St.  ISDS)  if  it  relates  to  such  other's  repu- 
tation, business,  trade  or  profession. 
;10.  A  combination  of  individuals  for  the  purpose  of  iullicting  a  mal- 
icious injury  upon  another,  is  in  effect  an  agreement  to  injure 
by  violence.  It  was  the  policy  of  the  common  law,  as  it  is  of 
the  statute,  to  prevent  such  a  wrong  by  civil  and  criminal  lia- 
bilities. 
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31.  The  term  "niaHclous  injury,"  as  used  In  the  statute,  Is  synony- 
mous with  that  term  in  the  law  of  conspiracy  Independent  of  tlie 
statute. 
32.  Section  44G6a,  Rev.  St.  1898,  is  a  mere  declaration  of  the  common 
law.  Its  only  effect  is,  as  to  the  particular  matters  stiiUd 
therein,  to  remove  the  necessity  for  an  overt  act,  which  is  re- 
quired by  the  change  of  the  common  law  of  section  45C8,  Id, 
(Syllabus  by  Judge  Marshall.) 
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Supreme  Court  of  Wisconsin. 

Error  to  Circuit  Court  jMilwiuikee  County,  lion.  Tioliert  G. 
Sichcckcr,  Judge. 

A]»p]iciitions  of  All)ert  ITucin,  Andrew  J.  Aikcns,  and  IMcl- 
vin  A.  IFoyt  for  release  on  habeas  corjrus.  From  orders  dis- 
cliarginc:  tliem  on  hohcas  corpus,  the  Slate,  on  the  relation  of 
George  Dnriicr,  sheritf,  brings  error.     Iieversed. 

Writ  of  error  to  the  Circuit  Court  for  .Milwaukee  County  to 
review  orders  thereof,  in  hohcas  corpus  proceedings,  discharging 
certain  persons  from  custody  Avho  were  umler  restraint,  accord- 
ing to  forms  of  law,  to  asvait  trial  for  the  oll'ense  of  conspiriicy 
to  injure.  The  complaint  charging  the  oifense  was  under  oalh 
and  as  follows: 

"Lucius  W.  XicMiian  and  Lloyd  T.  I'oyd,  of  the  city  of  Mil- 
waukee, in  said  County  of  ^Milwaukee,  being  severally  tirst  duly 
.sworn,  com])lain  to  tin;  police  court  tor  the  City  of  .Milwaukci', 
J\lilwaukee  County,  Wisconsin,  ihat  on  (tr  about  \\h)  7>\\i  day  of 
April,  A.  ]).  1000,  at  the  city  of  .Milwaukee,  and  within  siiid 
C(»unty  of  ^Milwaukee,  Aiuhrir  J.  Aih-cns,  Albert  Huetfin  and 
Mel  rill  A.  Jfoi/f,  did  then  and  there  unlawtuily  conspire,  com- 
bine', confeflcrate,  associate,  agree,  mutually  undertake  and 
conct'Pt  together  for  tlu;  ])iirp()se  and  with  the  intent  then  and 
thc't!  of  willfully  and  maliciously  injuring  The  Journal  Coin- 
j)any,  a  corporation  duly  organi/.eil  and  existing  under  and  by 
virtue  of  the  laws  of  the  Slate  of  Wisconsin,  in  iis  trade  and  busi- 
ness, aiul  for  the  ]iurpose  and  Avith  the  inteiil  then  and  then;  of 
willfully  and  iiudiciously  injuring  Lticius  W.  Xieman,  Lloyd  T. 
IJoyd,  and  dohn  W.  Scliaum,  and  eacl/of  them,  in  their  trade, 
business  and  occupation;  that  the  said  The  Journal  Company 
at  all  of  said  times  was,  ever  since  has  been  a'\(l  now  i.s  a  corpo- 
ration organized  aiul  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Wisconsin,  as  aforesaid,  and  at  all  of  said  times  was 
and  now  is  the  owner  and  pid)lisher  of  a  daily  newspa})er  and 
advertising  medium  known  as  The  Milwaukee  Journal,  pub- 
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Hshed  at  tlio  sai<l  city  of  jMihvaiikte,  which  said  nowspai)or  at 
all  of  the  times  herein  referred  to  had,  and  now  has,  a  lar}>e 
circulation  as  a  newspaper  and  advertisin,i;'  medium  in  lh(!  city 
of  ]\Iihvaukee,  and  throujiliout  the  State  of  Wisconsin  and  else- 
where; that  it  was  at  all  of  said  times,  and  now  isjhehusincssand 
trade  of  said  The  Journal  Company  to  ])ul)lish  said  newspsiper 
and  to  soil  and  furnish  the  same  to  its  piilrons  smd  subscrihi-i-s, 
jind  to  solicit,  receive,  ])rint  and  publish  in  said  ncvvspiipcr  for 
hire  advertisements  for  merchants  and  o!h(U'  persons,  as  is  cus- 
tomary Avith  such  newspapers,  and  that  al  all  of  said  times  and 
especially  at  the  time  of  the  said  comliination  and  conspiracy, 
and  subsccpienlly  thereto,  the  said  The  -Journal  Com]iauy  had  a 
lar^c  nuudu'r  of  a<lvertisers  or  patrons  who  advertised  in  said 
newpaper,  The  j\Iilwaukce  dournal,  and  that  a  larii'i^  portion 
<if  the  revenue  of  said  'Jdie  elourmvl  (J(»m])any  was  and  is  derived 
from  such  advertisements:  that  the  said  Lucius  \V.  Xiemau, 
Lloyd  T.  .noy<l  and  fJohn  W.  Schanm  Avere  at  all  of  said  times 
and  now  are,  stockholders  in  said  The  -lournal  Company,  and 
iinancially  interested  in  tlu;  business  and  success  of  said  TIk! 
.Journal  Couipany;  that  the  business  and  trade  of  the  said 
Lucius  W.  !Xieiiian  is,  amoii.i;'  other  lhiiii;s,  that  of  editor  of  said 
The  iMilwauki'c  .Journal,  and  the  business  and  trade  of  siiid 
Lloyd  T.  [joyd  is  that  of  business  manasi'er  of  said  The  dournal 
C(»m])any  and  oi  the  said  'Idie  Milwaukee  .Journal;  and  that  at 
nil  f)f  said  tip  tlie  business  of  said  .John  W.  Schaum  was  and 
is  that  of  treasurer  of  said  The  Journal  (^)mpany. 

''That  the  ])rices  of  advertisenumts  and  the  advertising  rates 
which  news]ia])ers  such  as  said  The  ^Milwaukee  Journal  and  the 
other  lunvspajiers  herein  mentioned  arc  entitled  to  chari>'(>  and 
which  advertisers  and  ])atrons  are  willinjj  to  ])ay,  depend  and 
are  based  lariicly  npcm  the  circidation  of  such  ])a])ers  and  the 
number  of  their  readers;  that  early  in  the  year  A.  1).  IDOO,  said 
The  Jouriud  Company  in  good  faith  established  a  new  rate  for 
advertising  in  said  The  ^lilwaukee  Journal,  based,  among 
other  things,  upon  its  increased  circulation,  and  notified  the 
patrons  of  and  advertisers  in  the  said  Tlu;  ^lilwaukee  Journal 
thereof,  which  said  rate  for  advertising  was  an  increase  of  about 
25  per  cent,  above  that  wdiich  was  charged  by  said  The  Journal 
Company  for  like  advertising  in  the  year  IS!)!). 

"That  at  all  (d"  said  times  the  said  Andrew  J.  Ailccns  was,  and 
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imw  is,  the  hiiMiiioss  iiiiuutiicr  of  The  Evcnliii^  Wisconsin,  a  dailv 
newspaper  ])iil)1islie(l  iu  tlie  citv  of  ^Milwiuiki.'o,  and  liuvinj;'  also 
an  exiensive  circnlation  and  dcvoled  Id  llie  ])urp(»ses  of  ii  j;enei'al 
newsj)apor  and  to  advertising  for  hire,  liko  unto  said  The  .Mil- 
waukee Journal;  tliat  at,  all  of  saiil  times  said  Albert  llucgiu 
was,  and  now  is,  the  hiisiness  manager  of  The  .Milwaukee  Senti- 
nel, a  daily  ne\vs])a|ier  ])ulilislie(l  at  the  city  of  .Milwaukee, 
having  an  extensive  circulation  and  dcjvoteil  to  the  ])ur|)oses  of 
a  general  iiews])api'r  and  to  ailvertising  for  liire,  like  unto  the 
newspa]>ers  aforementioned  ;  thai  at  all  of  saiil  times  said  Mclrin, 
A.  IloijL  Avas,  and  now  is,  tlu!  editor  of  Tlut  Milwaukee  Daily 
Xews,  and  ihe  ])resi(lent  of  'J'he  Xews  I'uhlishing  Company, 
the  cor])oration  owning  said  The  ]\lilwaid<ee  Daily  Xews,  a 
daily  news])a])er  ])ul)lished  at  Ihe  city  (»f  .Milwaukee^  and  (leveled 
to  the  purposes  of  a  general  newspaiier  and  to  advertising  for 
hire,  like  unto  the  other  of  said  newspapers. 

''That  on  or  .about  said  :>\\\  day  of  A])ril,  A.  D.  1000,  the 
exact  date  whereof  being  unknown  to  alliants,  said  AiuJictv  J. 
/[il.'ciis,  Alhcii  IJuc'iiit  and  McJriii  A.  JIoijl,  with  others  un- 
known to  afliant,  in  fui'lherance  and  iu  ])ui'suance  of  said  unlaw- 
ful consj)iracy,  combiualiou,  confederation,  association  agree- 
ment and  mutual  understanding,  for  the  ])urpose  ami  with  the 
intent  then  and  there  of  willfully,  maliciously  and  unlawfully 
injuring  the  said  The  Journal  Com])auy  in  its  trade  and  busi- 
ness, and  also  said  Lucius  \V.  Xieuian,  Lloyd  T.  lloyd  and 
-lohu  W.  Schaum,  and  ea(di  of  them,  in  their  trade  and  business, 
and  to  that  end  ami  with  the  purpose;  and  intent  afoivsaid,  did 
confederate,  agree  and  mutually  undertake  that  if  any  niendnmt 
or  <ilher  ]K'rs(»n  or  ciu-porat  ion  advertising  or  ])roposing  to  adver- 
tise in  said  The  ^Milwaukee  Jouriud,  shoidd  ])ay  or  agree  to 
]»ay  to  said  The  Jourmd  (\im])any  the  increased  rate  for  adver- 
tising cstjiblishcd  or  iixed  by  it  as  aforc'said,  that  iIk'U  and  in 
that  case  any  such  ])erson  or  corporation  should  not,  bi-  permit- 
ted to  .'idvertise  in  any  of  said  other  three  news|)apers,  t<»-\vit : 
said  The  ]\Iilwaukee  Sentinel,  Th(!  Evening  AVisconsin,  and  The 
^lilwaukee  Daily  Xews,  uidess  such  m(;rchant,  other  person  or 
corporation  should  advertise  in  each  of  said  three  ])a]»ers  and 
])ay  to  each  ()f  them  or  to  the  resiKjctlvc  owners  or  proprietors 
of  them,  a  corresjionding  increase  over  the  rates  respectively 
theretofore  charged  by  such  othtsr  three  news])ai)ers  respectively, 
to-wit:  about  25  per  cent,  iu  excess  of  what  said  last-nientioueJ 
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tlirc'O  papers  rcspcotivcly  wore  tlion  cliarp;inf;  and  had  thcrcto- 
f(iro  cliai'fjt'd  for  advert isiiij^;  but  that  in  i-arto  any  iiKM-chaiit, 
(ilhcr  i)ers(tn  or  corporation  shonld  refuse  to  pay  to  said  The 
Journal  Coinj)any  the  said  increased  rate  established  by  it  as 
aforesaid  for  advertising  in  said  The  ]\Iil\vaukeo  Journal,  then 
and.  in  that  case  such  merchant  or  other  person  or  corporation 
so  refusing  should  be  at  liberty  to  advertise  in  any  or  all  of  the 
other  of  said  three  newspaju-rs  at  the  rales  which  liad  thereto- 
fore been  charged  by  said  other  three  n(>\vs])apc!r3  res])ectively ; 
that  a  large  nund)er  of  merchants  in  the  city  of  ^Milwaukee  and 
other  i)ers(»ns  were  at  the  time  of  said  coMd)ination  and  agre('- 
nient,  and  subsequently  thereto,  advertising  in  all  of  said  ncws- 
]iapers,  to-wit:  The  ^Milwaukee  Journal,  The  Evening  AViscou- 
sin,  "i'he  ^Milwaukee  Sentinel  and  The  ^^[ihvaidiee  Daily  -Xews, 
and  that  the  right  or  privilege  to  advertise  in  two  or  more  of 
said  ])apers  was  and  is  considered  and  regarded  by  a  larg(( 
iumd)er  of  such  merchants  and  other  persons  as  a  valuable  right 
and  privilege  and  one  nuich  to  bo  desired  ;  that  all  or  the  greatei- 
jtart  of  the  ])atrons  of  and  ])ersons  advertising  in  said  Tlu;  .Mil- 
waukee Journal  were,  pursuant  to  said  coiubination  and  con- 
s])iracy  on  the  ])art  of  said  Aikrns,  Ilurgiii  and  lloijt,  and  in 
furtherance  thereof,  notified  by  them  of  the  said  agreement,  con- 
spiracy and  coud)ination  between  said  Andrew  J.  Alkcns,  Alhcrl 
Jlncfjin  and  Mclvln  A.  IIoi/l;  that  many  of  the  partons  and 
advert is(!rs  in  said  The  ^Milwaukee  Journal  were  induced 
thereby  to  withdraw  their  advertisements  therefrom,  greatly  to 
llic  injury  of  the  business  and  trade  of  said  The  Journal  Com- 
]iany  fuul  of  said  Lucius  W.  Xieman,  Lloyd  T.  Eoyd  and  John 
W.  Schftum ;  that  pursuant  to  said  combination,  agreement, 
confederation  and  conspiracy,  and  in  furtherance  thereof,  said 
Avdreiv  J.  Aikcns,  Albert  Hiicgln  and  Alelvin  A.  Iloyt,  did 
refuse  to  allow  the  advertisements  of  divers  nuu-chants  and  other 
])ersons  to  be  inserted  in  either  The  ^Milwaukee  Sentinel,  The 
Evening  AVisconsin  or  The  Milwaukee  IJaily  Xews  aforesaid, 
and  did  prevent  the  advertisements  of  divers  merchants  and 
oilier  ])ersons  from  aj»pearing  in  all  or  any  of  said  three  last- 
mentioned  n(>wsj)ai)ers  because  such  merchants  or  other  persons 
HO  prevented  had  jtaid  or  had  agreed  to  i)ay  to  said  The  Journal 
(company  the  said  increased  rate  for  advertising  established  by 
it  as  aforesaid;  and  that  by  reason  of  said  combination,  con- 
spiracy and  agreement  many  merchants  iu  the  city  of  Mil- 
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waukee  and  elsewhere,  and  other  ])crs<)ns,  were  prevented  from 
advertising  in  said  The  j\lilwankeo  Jonrnal,  greatly  to  the 
injury  of  the  business  and  trade  of  said  The  Journal  Com- 
pany, and  of  said  Lueius  W.  !Nieinan,  Lloyd  T.  Boyd  and  John 
W.  Schaum,  and  of  each  of  them,  contrary  to  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  State  of  Wisconsin. 

''Wherefore,  atHants  ]>ray  that  the  said  Andrew  J.  AH'oi:^, 
Albert  Ilueyni  and  Melviii  A.  Ilout  be  arrested  and  dealt  with 
according  to  law." 

The  complaint  was  filed  with  the  police  c(mrt  in  the  city  of 
Milwaukee  and  such  proceedings  were  thereupdu  ha',  based 
thereon,  that  the  defendants  therein  imined  were  arrested  and 
produced  before  such  court  for  a  ])reliiiiinarv  examination, 
whereupon  a  motion  was  made  for  their  discharge  u])on  the 
ground  that  the  allegaticms  of  the  complaint  were  not  sufficient 
to  show  that  a  criminal  offense  had  been  committed.  The  motion 
was  overruled.  Thereupon  evidence  was  taken  before  the  court, 
tending  to  establish  the  allegations  of  the  com]»laint.  At  the 
close  of  the  evidence  a  motion  was  made  to  <]ischarge  each  of 
the  defendants,  which  was  denied.  The  c(mrt  then  decided  ui)()n 
the  evidence  that  the  offense  charged  in  the  complaint  had  been 
committed,  and  that  there  was  i)robable  cause  for  believing  tlu; 
defendants  guilty  of  such  offense.  Each  defeudiuit  refused  t(» 
give  bail  for  his  ai)i)earance  before  the  ^lunicipa'  Court  of  M\\- 
waukec  County  for  trial,  whereupon  he  was  dnly  committed  to 
the  custody  of  the  sh(>riff  of  such  county  to  await  such  trial.  A 
conunitment  was  delivered  to  the  sheriff,  as  to  each  defemlant, 
all  being  in  the  same  form.  The  following  is  one  of  such  com- 
mitments : 

"In  the  Police  Court  of  the  City  of  ]\rilwaukee. 

"State  of  Wisconsin,  Milwaukee  County — ss. 

"The  Stale  of  Wisconsin  to  the  t^ltcrifj,  or  his  De/nitif,  or  to  any 

Consfahle  or  I'olieenian,  and  to  the  Kce/icr  of  the  Common 

Jail  of  said  C'oiiniij: 
"Whereas,  Albert  Jtiie(/in  has  thifl  day  been  brought  before 
the  police  court  of  said  city,  charged  on  the  oath  '»f  Lucius  W. 
Nieman  and  Lloyd  T.  l]oyd  with  having  on  or  about  tlu;  fifth 
day  of  Ai)ril  A.  1).  !*.)()(),  at  the  city  and  (bounty  of  JMilwaukee, 
cimunitted  the  offense  of  consi)iracy  to  injure. 
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"And  wlioroas,  an  oxmiiination  of  the  said  Albert  Iliicriiii 
has  been  hold  l)efore  said  court,  and  the  said  court  being  satis- 
fied that  an  offense  has  been  committed  as  charged  in  said  com- 
jilaint,  and  that  thta-e  is  probable  cause  to  believe  the  prisoner 
fiiiilty  thereof,  whereu])()n  the  said  court  did  require  the  said 
Albert  llueijln  to  recognize  with  sufficient  sureties  in  the  sum  of 
five  Inmdred  ($500.00)  dollars,  for  his  appearance  before  the 
^Innicipal  Court  of  sai<l  county,  at  the  present  term  thereof, 
for  the  year  1000,  and  not  depart  said  court  witlutut  leave.  And 
the  said  Albert  Iluefjia  having  failed  to  recognize  in  due  form 
of  law. 

"^ow,  therefore,  in  the  natne  of  the  State  of  Wisconsin, 
you  are  hereby  commanded  forthwith  to  convej'  and  deliver  into 
the  custody  of  tlie  said  keeper  of  the  common  jail  the  body  of 
the  said  Albert  Ihierjin  and  you,  the  said  keeper,  are  commanded 
t<»  receive  the  said  Albert  Huer/in  into  your  custody,  in  the  said 
jail,  and  him  there  safely  keep  until  he  shall  recognize  as  afore- 
sai<l  or  shall  otherwise  be  disdiarged  by  due  course  of  law. 

"Witness,  the  llonorable  Xeele  B.  Neelen,  justice  of  the 
])olice  court  of  said  city  of  ]\Iilwaukee,  this  30th  day  of  June, 
in  th(^  year  of  our  Lord  one  thousand  nine  hundred." 

Thereafter  each  defendant,  on  a  petition  stating  the  proceed- 
ings to  whicli  reference  lias  been  made,  sued  out  of  the  Circuit 
(^)^^rt  for  ^Milwaukee  County  a  writ  of  habeas  corpus  to  test  the 
legality  of  liis  detention.  The  sheriff  of  the  county  made  due 
return  to  each  of  such  writs,  justifying  the  detention  by  the 
c(»niiiiitnient  idaced  in  his  hands  as  before  stated. 

Albert  Hiierjln,  one  of  the  defendants,  traversing  the  return 
of  the  sheriff,  alleged  that  the  proceedings  u])on  which  his  deten- 
tion was  based  were  illegal  and  void  and  beyond  the  jurisdiction 
of  the  committing  magistrate  for  the  reasons  set  forth  in  his 
])etition  for  the  writ.  Such  reasons  wei'e,  in  substance,  that  the 
coinjdaint  failed  to  state  facts  sufficient  to  constitute  a  criminal 
ofTense.  Mel  via  A.  Hoi/f,  another  of  the  persons  in  custody, 
demurred  to  the  return  to  his  writ,  for  insufficiency.  Andrein 
J.  AiliXns  inter])osed  a  traverse  similar  to  that  of  defendant 
Jfae(/hi.  On  the  hearing  on  behalf  of  defendants  Ifiiegin  and 
.1  ilt-ens,  and  in  su))port  of  their  pleas  to  the  return  of  the  sheriff, 
the  evidence  and  ))r()ceedings  had  in  the  police  court  were 
offered  and  received  in  evidence.  The  commitments  were  also 
offered  and  received  iu  evidence.     The  District  Attorney  then 
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moved  the  court  that  James  G.  Flanders  and  William  H.  Aus- 
tin, attorneys  of  the  court,  be  allowed  to  appear  as  counsel  for 
the  sheriff.  The  motion  was  denied  upon  the  ground  that 
habeas  corpus  proceedings  arc  criminal  in  character,  or  involve 
an  inquiry  into  a  criminal  proceeding,  and  that  the  duty  de- 
volves solely  upon  the  District  Attorney  to  represent  the  State, 
the  real  party,  in  such  a  matter,  the  sheriff  not  being  a  party  to 
the  proceeding  at  all. 

The  court  then  decided  that  the  proceedings  which  resulted 
in  the  several  commitments  were  illegal,  because  the  faots 
alleged  in  the  complaint  did  not  constitute  a  criminal  offense; 
that  the  statute  under  which  the  prosecution  was  commenced 
covers  only  cases  where  the  purpose  c  f  the  combination  is  to  do 
such  an  injury  that  an  action  at  law  can  be  maintained  for  dam- 
ages against  the  members  of  the  corabination,  in  case  its  pur- 
pose is  carried  out.  An  order  was  accordingly  entered  to  dis- 
charge each  of  the  defendants  from  custody.  Such  orders  are 
presented  here  for  review  by  writs  of  error,  as  before  stated. 

After  returns  were  filed  to  the  writs  of  error  issued  out  of  this 
court,  a  motion  was  made  on  behalf  of  the  sheriff  of  IVIilwaukoe 
County  for  leave  to  be  heard  by  i)rivate  counsel,  which  motion 
was  opposed  by  the  defendants  in  error. 

E.  R.  Wicls,  Attorney  General,  Howard  Van  ^Yicl',  District 
Attorney,  A.  C.  Umhreit,  Assistant  District  Attorney,  Wlnhler, 
Flanders,  Smith,  Bottom  &  Vilas,  and  W.  11.  Austin,  for  the 
])laintiff  in  error. 

Van  DyJce,  Van  Dyke  <&  Carter,  for  the  defendant  in  error 
Iluegin. 

\V.  II.  Timlin,  for  the  defendant  in  error  Aikins. 

N.  S.  Murphy,  for  the  defendant  in  error  lloyt. 

Makshall,  J.  (after  stating  the  facts).  Eecause  of  the  long 
delay  in  announcing  the  decision  in  this  case  it  is  deemed  proper 
to  say,  as  a  justificaticm  therefor,  that  the  number  and  import- 
ance of  the  questions  involved  were  such  that  the  case  seemed  to 
call  for  the  most  careful  study  by  o.ach  mend)er  of  the  court 
which  the  amplest  opportunity  therefor  would  permit,  and  to 
require  that  a  decision  should  be  rendered  only  when  it  could 
embody  the  best  judgment  of  each  such  mend)er,  if  that  result 
could  bo  reached  within  such  time  as  not,  by  reason  of  the 
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delay,  to  materially  prejudice  tlio  adniinist)*ation  of  justice. 
There  is  room  for  congratulation  that  the  purpose  of  the  long 
deliberation  upon  the  case  has  been  accomplished.  To  circum- 
stances which  were  unavoidable,  preventing  that  full  discharge 
of  official  duty,  as  regards  individual  study  of  the  case,  which 
was  desired  prior  to  settling  upon  the  final  conclusions,  the 
delay  must  be  in  the  main  attributed.  The  questions  legiti- 
mately discussed  by  counsel  are  so  numei'ons  that  in  the  prepa- 
ration of  the  opinion  a  choice  had  to  be  mado  between  stating 
mere  conclusions  with  appropriate  su]iporting  authorities,  or 
discussing  such  questions  at  length.  ]5y  the  former  method  a 
brief  opinion  would  have  sufficed  to  cover  the  case;  by  the  latter 
a  lengthy  opinion  was  unavoidable.  The  former  course  would 
have  required  but  little  labor  compared  with  the  latter,  but  it 
seemed  that  the  careful  preparation  of  the  case  and  presenta- 
tion of  it  by  numerous  and  able  counsel  for  the  respective  par- 
ties could  not  be  adequately  resjionded  to,  so  as  to  faii'ly  indicate 
the  a])preciation  felt  here  for  the  assistance  received  from  such 
l>roparation  and  presentation,  otherwise  than  by  a  pretty  full 
discussion  of  each  of  the  points  decided  which  counsel  upon 
either  side  deemed  of  sufficient  iuiportance  to  require  them  to 
present  for  that  purpose.  Acting  upon  that  conviction  we  will 
discuss  each  of  such  points  with  sufficient  fullness  to  satisfy 
all  reasonable  exjicctations  and  endeavor  to  make  the  conclu- 
sions reached  a  definite  dech^ration  of  the  law,  so  that,  in 
addition  to  adjudicating  the  rights  of  the  parties  to  the  suit, 
the  result  will  be  valuable  as  regards  each  point  presented, 
in  guiding  the  courts  and  the  profession  in  this  State  in  future 
cases. 

Opposition  to  the  motion  on  beiialf  of  the  relator  to  be  heard 
in  this  court  by  private  counsel  in  his  behalf,  was  based  on  the 
following  grounds:  (1)  Jc  involves  consideration  of  one  of 
the  errors  claimed  to  have  been  comuiitted  by  the  court  below 
which  should  only  take  place  ujion  the  consideration  of  the 
other  errors.  (2)  The  Attorney  General  is  required  by  section 
]G;5,  Rev.  St.  1808,  to  appear  for  the  State  and  prosecute  or 
defend  all  proceedings  in  the  Sujiremo  Court,  in,  which  the 
State  is  interested  or  a  l^arty,  and  that  precludes  a]>]icarance  by 
privfite  counsel  in  criminal  proceedings,  the  law  being  the  same 
as  to  the  Attorney  General  in  the  Supreme  Court  as  it  is  as  to 
the  District  Attorney  iu  the  Circuit  Court.     (3)     The  sheriff 
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is  not  a  pavfy  and  has  no  personal  interest  in  the  resnlt  of  the 
review  of  the  procce(]inp;s  called  in  question  l>y  the  writs  of 
error.  Each  of  sueh  projwsitions  involves  an  important  ques- 
tion of  practice,  which  is  regulated  either  by  statute  or  by  the 
judicial  policy  of  the  State,  and  has  received  consideration  re- 
sulting in  the  tollowina;  conclusions: 

1.  If  the  sheriff  of  ^Milwaukee  County  by  whom  the  State 
sued  out  the  writ  of  error,  is  a  party  to  the  ]n'oceedings  in  this 
court  and  in  any  event  is  entitled  to  be  heard  as  .^uch,  ho  cannot 
be  denied  that  right  because  to  allow  it  would  be  inconsistent 
with  a  ruling  of  the  court  below,  sought  to  be  reviewed  by  the 
writ  of  error.  If  ho  is  properly  here  as  a  party,  obviously,  his 
rights  as  such  cannot  be  jeopardized  by  any  decision  made  by 
the  court  below  which  is  a  subject  for  review  on  the  writ  of 
error.  That  seems  too  clear  for  reasonable  controversy.  If 
counsel's  position  be  correct,  no  person  denied  the  right  to  be 
heard  in  a  trial  court  ujxai  the  gnmud  that  he  is  not  interested 
in  the  controversy,  can  be  heard  on  ai)])eal  from  the  decisiciu 
exce])t  there  be  a  judgment  for  costs  against  him,  because  recog- 
nition here  to  present  his  case  would  be  a  recogniticm  of  his 
claim  that  he  was  a  party  to  the  proceeding  in  (he  trial  court. 
We  cannot  sanction  that  doctrine.  The  sheriff  was  the  actor  iu 
suing  f>ut  the  writ  of  error.  lie  ai)iH'!  -s  at  the  bar  of  the  court 
and  asks  to  be  heard  by  counsel.  If  i...  is  a  ]iarty  to  the  pro- 
ceeding he  must  be  heard  regardless  of  any  incidental  bearing 
the  decision  may  have  U])on  any  question  involved  in  the  review 
of  the  ])ro('eedings  u])on  the  writ.  ^Manifestly,  if  he  was  a  party 
in  interest  in  the  habeas  corpus  proceedings,  he  is  a  ])arty  to  the 
suit  commenced  in  this  court  by  the  writ  of  eri'or  to  review  the 
resi'lt  thereof,  if  he  was  bound  tliereby  to  his  injury,  to  some 
apjtri'ciable  degree,  either  directly  and  imine(liately  or  so  that 
direct  injury  of  some  sort  nuiy  probably  come  to  him  therefrom  ; 
in  short,  if  he  is  "a  party  aggrieved."  Our  ap])eal  statute  on 
that  point  (section  304S,  Eev.  St.  1S!)S)  is  no  broader  at  most 
than  the  commondaw  rules  governing  the  subject  of  ])arties  in 
suits  commenced  by  writs  of  error,  or  secti<in  I>04.3,  Id.  A  writ 
of  ernn-  lies  in  favor  of  liini  "who  is  a  party  to  the  recoi-d ;" 
a  man  who  ''is  aggrieved  by  an  error  in  the  foun<lation,  ])ro- 
ceeding,  judgment  or  execution,  in  suit,"  said  Justice  Grier, 
in  Baijard  v.  Lomhard,  0  How.  .^(HO,  1.']  L.  Ed.  24.5,  quoting 
from  early  common-law  writers.     See,  also,  7  Enc.  1*1.  &  Prac. 
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p.  Sr>C.  That  the  relator  here  is  a  party  ajaj^rievod  within  the 
rule  stated  it  sooins  is  quite  clear,  but  we  avIU  refer  to  the  sub- 
ject more  at  length  in  the  discussion  of  the  third  proposition. 

2.  The  second  proposition  assumes  that  jiroceeilings  to  test 
llic  right  of  a  person  to  his  personal  lilxM-ty  are  criminal  in  chai'- 
iictcr  and  governed  by  the  rule  declared  in  liicitiel  v.  Slair,  71 
Wis.  444,  ;i7  N.  W.  244,  Slate  v.  Duff,  S3  Wis.  291,  53  N".  W. 
440,  and  other  cases.  Whether  habeas  corpus  proceedings  are 
in  their  nature  civil  or  criminal  we  do  not  deeui  necessarily 
material.  If  the  decision  were  to  turn  on  that  (piestitm,  though, 
as  at  ])resent  advised,  it  would  result  in  favor  of  the  ])ro])osition 
that  the  remedy  by  hahcas  corpus  is  a  civil  remedy,  as  con- 
tended by  the  relator.  The  writ  ad  faciendum,  suhjicivndum, 
el  recipiendum  of  the  connnon  law  was  the  s<»le  legal  remedy 
(if  a  ])ers<'n  wrongfully  restrained  of  his  liberty.  The 
])urpnse  of  a  proceeding  instituted  by  it  was  not  to 
punish  for  the  wrongful  act  of  restraining  him  of  his  lib- 
erty, nor  did  it  concern,  necessarily,  the  wrongful  act  causing 
his  detention.  It  was  confined  to  compelling  the  immediate  hu- 
man instrument  of  the  unlawful  restrain^  to  restore  his  \ictim 
to  liberty,  notwithstanding  any  charge  made  against  him.  The 
case  cited  to  oiir  attention  by  relator's  counsel,  Ex  parte  Tom 
Tong,  108  IT.  S.  550,  2  Sup.  Ct.  871,  27  L.  Ed.  820,  o])inion  by 
Waite,  C.  J.,  states  briefly  and  clearly  the  true  nature  of  such 
jimceedings,  as  they  are  uniforndy  regarded  in  the  books:  ''The 
writ  of  habeas  corpus  is  the  remedy  which  the  law  gives  for  the 
enforcement  of  the  civil  right  of  personal  liberty.  Ilesort  to  it 
siimetimes  becomes  necessary,  because  of  what  is  done  to  enforce 
laws  for  the  punishment  of  crimes,  but  the  judicial  ]iroceeding 
under  it  is  not  to  inquire  into  the  criniinal  act  which  is  com- 
])]ained  of ,  but  into  the  right  of  liberty  notwithstanding  the  act. 
I'niceedings  to  ciforce  civil  rights  are  civil  proceedings,  and 
])r()ceedings  for  the  ])unishment  of  crimes  are  ci-'minal  ])r(iceed- 
ings.  In  the  present  case  the  ]H'titioner  is  held  under  criminal 
])n)cess.  The  ])rosecution  against  him  is  a  criminal  prosecuticm, 
but  the  writ  of  haheas  corpus  which  he  has  obtained  is  not  a 
proceeding  in  that  prosecution.  On  the  contrary  it  is  a  new 
suit  brought  by  him  to  enforce  a  civil  right,  which  he  claims,  as 
against  those  who  are  holding  him  in  custody  under  the  criminal 
])rocess."  In  a  later  case,  Cross  v.  Burlce,  14(5  F.  S.  82,  1'?  Su]). 
Ct.  22,  30  L.  Ed.  890,  the  court,  speaking  by  Fuller,  C.  J.,  said: 
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"It  is  well  settled  that  a  proceeding  in  hnheas  corpus  is  a  civil 
and  not  a  criminal  proceeding."  So  the  authorities  in  lliis 
state  that  it  is  the  policy  of  the  written  law  that  no  one  but 
the  public  prosecutor  or  his  assistant  duly  appointed  shall  bo 
permitted  to  re])rescnt  the  Commonwealth  in  criminal  cases 
against  the  accused,  do  not  extend  to  a  civil  action  or  pi'oceed- 
ing  in  the  nature  of  a  civil  suit  commenced  by  the  issuance  of  a 
writ  of  habeas  corpus,  because,  if  for  no  other  reason,  it  is  not 
a  criminal  suit.  The  law  that  mal<es  it  the  duty  of  the  District 
Attorney  of  a  county  to  appear  and  prosecute  or  defend  all 
actions,  applications  or  motions,  civil  or  criminal,  in  the  courts 
of  his  county  wherein  the  State  is  interested  or  a  party,  except 
for  assault  and  battery  (section  752,  Rev.  St.  1898),  precludes 
legal  services  being  rendered  by  way  of  assisting  the  District 
Attorney  in  a  civil  matter  at  public  expense.  That  has  often 
been  decided.  McDonald  v.  Mihvaukec  Co.,  41  Wis.  G42 ; 
Board  of  Supervisors  of  Manitowoc  County  v.  Sullivan,  51  AVis. 
115,  8  K  W.  12;  Cutis  r.  Boch  Co.,  58  Wis.  G42,  17  N.  W. 
G3C;  State  v.  Duff,  83  Wis.  201,  53  N".  W.  44G;  Frederich  v. 
Douglas  Co..  9G  Wis.  411,  71  N.  W.  798.  But  it  has  nowhere 
been  decided  that  the  State's  Attorney,  either  of  the  county  or 
tlie  State  at  large,  cannot  obtain  or  receive  assistance  at  his 
o\n\  expense  or  the  expense  of  others  in  a  civil  proceeding.  In 
McDonald  v.  Milwaul-cc  Co.,  supra,  the  sheriflf  employed  coun- 
sel to  defend  against  proceedings  commenced  by  writ  oi  habeas; 
corpus.  lie  made  a  claim  against  the  county  for  his  disburse- 
ments for  such  services.  The  claim  was  held  invalid,  because 
of  the  duty  of  the  District  Attorney  of  the  county  to  attend  to 
such  matters  as  a  part  of  his  official  duties,  made  so  by  section 
3433,  Rev.  St.  1898,  which  provides  that  when  it  appears  from 
the  return  to  a  writ  of  habeas  corpus  that  the  ]>erson  seeking 
to  obtain  his  liberty  is  detained  u])on  a  criminal  accusation,  no 
order  shall  be  made  for  his  discharge  until  op])ortunity  shall  bo 
given  to  the  District  Attorney  of  the  county  to  be  heard,  if  to  be 
found  within  the  county;  and  because  such  pi-ovision  is  exclu- 
sive of  the  right  cf  the  sheriff  to  emjdoy  counsel  at  ])ublic 
expense.  The  case  must  be  read  in  the  light  of  what  was  under 
consideration,  that  is,  the  right  of  the  sheriff  to  employ  counsel 
at  public  expense.  There  is  nothing  in  that  to  militate  against 
a  person  other  than  the  District  Attorney  standing  in  court  as 
the  representative  of  the  people  in  a  civil  action  by  cousent  of 
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tho  public  attorney.  "No  judicial  policy  with  which  we  aro 
familiar  is  thereby  violated,  nor  any  constitutional  right.  Such 
a  representative  cannot  claim  compensation  for  his  services  ex- 
cept as  against  the  individual  employing  him.  That  is  as  far  as 
the  decisions  of  this  court  go.  Xo  reason  is  perceived  why  a 
reputable  attorney  in  a  mere  civil  acti(m  cannot  be  heard  in 
court  on  behalf  of  the  State  by  jicrmission  of  the  officer  whose 
duty  it  is  to  stand  responsible  for  the  due  proto(rtion  of  tho 
public  interests,  without  the  violriticm  of  any  right  secured  by 
the  Constitution  or  any  law,  to  the  person  standing  in  the  ca- 
pacity of  an  adversary  to  the  public  in  the  proceedings.  It  has 
been  the  universal  practice  in  this  State  to  permit  private  coun- 
sel in  this  particular  class  of  cases,  as  is  abundantly  shown  by 
the  decisions  cited  by  counsel  for  the  relator.  In  re  Booth,  H 
Wis.  1;  Inre  Falvcy,  7  Wis.  030;  In  re  Pierce,  44  W^is.  4J1 ; 
In  re  Eldrcd,  4G  W^is.  530,  1  N.  W^  175 ;  Slate  v.  Noyes,  87 
Wis.  340,  58  N.  W.  38G,  27  L.  R.  A.  770 ;  State  v.  Ryan,  70 
Wis.  070,  30  N".  W.  823;  In  re  Rosenberg,  90  Wis.  581,  03  N. 
W.  1005,  04  N".  W.  299. 

3.  What  has  been  said  goes  upon  the  theory  that  the  State 
is  the  only  party  interested  in  habeas  corpus  proceedings  ad- 
versely to  the  petitioner,  when  the  person  alleged  to  be  wrong- 
fully restrained  of  his  liberty  is  detained  upon  a  criuiinal 
charge;  but,  as  indicated  in  the  brief  discussion  of  the  first  proj)- 
osition,  wo  cannot  agree  with  the  learned  counsel  for  defendants 
in  error  that  the  res])(»ndent  in  such  a  proceeding  is  not  a  party 
thereto.  Th^-  issuance  of  a  writ  of  habeas  corpus  is  to  all  intents 
and  purposes  the  commenceuient  of  a  civil  action,  not  an  action 
strictly  so-called,  within  the  meaning  of  section  2029,  Rev.  Stat. 
1898,  to  be  commenced  by  the  issue  of  a  formal  sunnnons,  but 
in  the  same  sense  that  proceedings  to  enforce  the  remedy  by 
mandamus  and  proceedings  by  writ  of  error  are  civil  suits,  as 
has  been  repeatedly  held.  The  issuance  of  the  writ  is  the  com- 
nioucement  of  a  proceeding  in  a  court  of  justice  for  the  enforce- 
ment or  protecticm  of  a  right  within  the  meaning  of  section 
2595,  Id.  In  Ex  parte  Tom  Tonrj,  supra,  the  issuance  of  the 
writ  of  habeas  corpus  was  denominated  the  commenceme'nt  of  a 
suit  to  enforce  a  civil  right.  That  was  said  in  the  same  sense 
that  this  court  declared  in  Paine  v.  Chase,  14  AVis.  053,  that 
the  issuance  of  a  writ  of  error  is  the  commencement  of  an  orig- 
inal suit  and   regarded  as  the   couimencement   of   an   action 
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and  in  the  same  sense  that  it  was  said,  in  Slate  v.  Jcniuni;-.  '  , 
Wis.  113,  1-4  N^.  \V.  28,  that  a  proceeding  hy  maiidinitii^  ':.■ 
essentially  a  snit.  True,  the  i.,.",'r."c  of  either  of  the  w:'' ■• 
mentioned,  as  before  indicated,  is  not  the  coiuniencenieiit  of  ; /i 
action  strictly  so-called  within  the  meaning  of  the  (^o«le,  he;  n  "  • 
it  is  there  declared  that  all  remedies  in  courts  of  justice  ;!■,■ 
divided  into  actions  and  special  ])roceeding3  (section  :i.M' I 
Kev.  St.  181)8)  and  ihat  a  civil  action  shall  be  commenced  h. 
the  service  of  a  suunufins  (section  2020,  Id.).  lint  the  gnint  <il' 
])ower  to  Circuit  Courts  to  issue  writs  of  habeas  corinis  ;iii  I 
mandamus,  among  other  comuKm-Iaw  wriis,  contemplated  fliclr 
use  for  the  purpctses  they  were  devoted  to  before  the  adoption  <ii' 
the  (Jode,  i.  c,  for  the  commencement  of  suits  within  the  broii  1 
meaning  of  the  term;  and  their  essential  character  in  thai  re- 
gard has  not  been  and  cannot  bo  changed  by  any  legishilivc 
enactment.  Whether  the  issuance  of  such  a  writ  be  called  liy 
the  (lode  the  commencement  of  a  civil  action  or  a  sju'cial  pm- 
ceeding,  it  is  to  all  intents  an<l  purposes  the  conuiienceuieiit  of 
a  suit  and  the  final  deteruiination  thereof  is  a  liii;il 
judgment  in  a  snit  or  proceeding  in  the  nature  of  a  civil 
action.  In  Holmes  v.  Jennison,  14  Pet.  540,  504,  10  L.  Ivl. 
501,  (/hief  Justice  Taney  said:  "If  a  jiarty  is  unlawfully  iiii- 
))ris(tned,  the  writ  of  habeas  corpus  is  his  a]ii)ro])riate  legal  rem- 
edy. Jt  is  his  suit  in  court  to  recover  his  lilmrty."  The  court 
further  said,  in  effect,  that  the  term  "proceedings  in  a  suit" 
and  the  t(!rm  "])roceedlugs  in  an  action"  are  synonymous;  tliiii 
when  a  law  confers,  in  general  tcM-ms,  jurisdiction  ujxm  iiii 
a])i)ellate  ccmrt  to  review  on  writ  of  error  the  final  judgment  in 
any  suit,  it  includes  jurisdiction  to  review  the  final  deterniiuii- 
tion  in  habeas  corpus  proceedings. 

It  follows  from  what  has  been  sai<l  that  the  habeas  cnrpux 
proceedings  in  question  must  bo  regarded  as  a  civil  action — iiu 
ordinary  i)roceeding  in  a  court  of  justice  to  enforce  a  person:il 
right — within  the  meaning  of  section  2505,  Ilev.  8t.  ISOS, 
which  says  that  such  a  ])roce<'(ling  is  an  action.  That  is  in  har- 
mony with  the  decisions  of  this  court  to  the  effect  that,  without 
any  statutoiy  regulations,  a  writ  of  error  lies  to  review  a  final 
determination  on  habeas  corpus  (State  v.  Smith,  05  Wis  93,  2i) 
1^.  W.  258),  and  with  Slate  v.  Kemp,  17  Wis.  000,  and  cases 
which  followed  it,  denying  to  the  State  the  use  of  the  writ  of 
error  in  criminal  cases.     Thrt  rule  was  one  of  judicial  jioliey 
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(inly,  in  a  field  where  it  wns  supjiosed  the  court  wna  free  to 
establish  the  law  for  ihis  State,  and  has  heen  ahropited  l»y  stat- 
ute (soetion  .'J()4;},  Rev.  St.  ]S!)S).  This  was  the  suit  of  the 
defendants  in  error  and  their  only  adequate  remedy  to  viudieato 
their  rif>'ht  of  personal  liberty.  The  innnediate  instrument  of 
the  wrong  eoinplained  of  was  the  sheriflF  of  Alil\vaid<ee  County. 
The  petitioners  for  the  writ  soujiht  to  establish  their  right  to 
personal  freedom  n<»twithstanding  the  eommitment  under  which 
the  sheriff  justified  his  conduct.  They  were,  to  all  intents  and 
purposes,  jdaintifTs,  within  the  meaning  of  section  2(i()l,  Id., 
regardless  of  the  name  by  which  such  ])arties  are  c(imm<»nly 
ku'iwn.  Tho  adverse  party  on  the  record  was  the  sheriff,  lie 
was  to  all  intents  and  pur|)oses  tho  defendant  in  the  proceeding, 
regardless  of  the  name  by  which  such  a  party  is  commonly 
known.  The  statute  (section  2r»!tr),  Id.)  says:  ''An  action  is 
an  ordinary  i)roceeding  in  a  court  of  justice  by  which  a  party 
prosecutes  another  party  for  the  enforcement  or  pi'otection  of  a 
right,"  and  unless  the  State  is  the  plaintiff  and  the  ])r(!cee!ling  is 
against  the  defendant  for  the  punishment  of  a  criminal  offense, 
it  is  a  civil  action,  and  every  person  necessary  to  a  comjdeto 
determination  of  the  controversy  as  against  the  plaintiff  is  a 
necessary  party  and  interested  defendant.  Section  2()().'»,  Id. 
Tho  term  *'i)artv  to  a  suit  (or  action)"  applies  as  projierly  to 
]iersons  seeking,  by  writ  of  habeas  corpus,  to  vindicate  their 
right  to  personal  freedom,  and  to  the  adverse  party  who  is  re- 
straining them  of  it,  as  to  contestants  upon  the  ret:»rd  in  any 
other  suit.  Tho  former  are  p(>rsons  seeking  to  establish  their 
legal  rights;  tho  latter,  persons  on  vhom  it  is  sought  to  impose 
an  immediate  duty  or  liability  to  cecoguizo  such  rights.  15 
Enc.  PI.  &  Prac.  p.  4G3. 

Upon  the  District  Attorney  was  imposed  the  duty  of  guard- 
ing the  interest  of  the  State,  but  he  had  no  duty  to  ])erform  by 
virtue  of  his  office  for  the  sheriff  as  an  individual.  The  latter 
was  a  l>arty,  and  an  interested  i>arty,  because  he  was  charged 
with  being  guilty  of  the  particular  wrong  which  it  was  tho 
purpose  of  tho  writ  to  redress;  hence  the  law  must  bo  construed 
as  according  to  him  the  same  right  as  to  any  other  party  to  bo 
heard  by  counsel.  True,  as  counsel  for  defendant  in  error  say, 
section  S-t.'JO,  Ilev.  St.  ISD.S,  jirntected  the  sheriff  from  any 
liability  for  obeying  the  order  discharging,  or  directing  a  dis- 
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charjjo  of  tho  prisoners,  but  thoro  is  no  stntuto  protect  in;;  liim 
from  liability  for  tbo  wroiijifnl  inipristtnnicnt. 

Wo  arc  not  nnniindful  tiuit  tbcrc  arc  decisions  to  tbe  (•(Tc-I 
that  an  acljudication  in  hahcas  corpus  proceedings  is  not  bindiii  ^ 
in  a  subsequent  siiit  to  vindicate  the  same  right  between  the 
parties,  or  a  suit  between  such  i)arties  where  the  same  ([uesiidii 
is  materia!.  In  re  Qiiiini,  2  App.  Div.  lO.'J,  ;}7  N.  Y.  Sii|i|i. 
C34;  rcopic  V.  livady,  .50  N.  Y.  182;  llurd,  Habeas  Corpus 
§  380.  That  doctrine  was  based  on  a  supposed  common-law  rule 
that  a  decision  on  habeas  corpus  is  not  subject  to  review  on 
appeal  or  writ  of  error.  Su(;h  doctrine  has  been  moditied  bv 
judicial  policy  in  many  jurisdicti(»ns  and  in  others  dispbicc;! 
by  statute,  as  it  has  been  in  this  State,  so  far  as  it  before  pre- 
vailed hero.  Church,  llab.  Corp.  (2(1  ed.)  p.  577;  Ex  paric 
Cuddy  ;C.  C.)  40  Fed.  02;  Perry  v.  McLendon.  02  Ga.  r.!>s; 
Ex  parte  Jilz,  04  Mo.  205.  Section  3437,  Kev.  St.  18i)S,  which 
is  tho  same  as  the  ^Missouri  statute  that  governed  Ex  parlc  Jilz, 
expressly  changed  tho  common-law  rule  as  regards  the  effect  ot' 
a  final  determination  of  a  habeas  corpus  proceeding.  It  ex- 
pressly prohibits  tho  connnencement  of  a  second  habeas  corpus 
proceeding  for  tho  same  cause,  while  the  determination  in  the 
first  renuiins  unreversed.  That,  and  the  remedy  for  a  review 
of  siich  a  final  determination  by  writ  of  error  sued  out  by  (jit her 
party  to  the  writ,  which  is  given  by  our  statute  (section  3()t;i, 
Id.),  effectually  changed  the  common-law  rule,  so  that  the  doc- 
trine of  res  adjudicala  has  now  the  same  a])plicability  to  hahcas 
corpus  proceedings  as  to  other  suits. 

We  have  not  overlooked  tho  suggestion  that  tho  doctrine  that 
ruled  McCarfy  v.  Board,  01  AVis.  1,  20  ^.  W.  054;  People  r. 
Laivrcncc,  107  N.  Y.  007,  15  X.  E.  1S7,  and  Bryant  v.  Thomp- 
son, 128  N.  Y.  427,  28  N.  E.  522,  and  some  other  cases,  ai)plics 
to  the  status  of  a  ])erson  dcifendiug  against  the  charge  in  habeas 
corpus  proceedings  of  unlawfully  restraining  another  of  his  lil)- 
crty.  That  doetrine  is  that  a  person  or  tribunal,  exercising 
judicial  functions  between  ])arties,  is  not  a  i)arty  to  a  ])n»ce('d- 
ing  to  challenge  a  decision  made  by  him  so  that  he  may  himself 
take  an  appeal  or  bo  a  i)arty  to  an  appeal  involving  anch  decis- 
ion. In  McCarty  v.  Board,  a  decision  of  the  Board  of  Supervis- 
ors had  been  reversed  on  writ  of  certiorari  and  the  Board  at- 
tempted to  appeal.  In  People  v.  Lawrence  a  judge  whose  decis- 
ion of  a  matter  had  been  reversed  on  certiorari  attempted  to 
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appeal.  The  mere  stntfincnt  of  tho  cirouinstnucnn  under  which 
cDiirts  have  nijpliod  the  ductriuo  refcrrcid  to  is  sufficient  to  show 
(liat  it  has  no  application  here.  If  tho  conrt  that  heard  tho 
habeas  corpus  proceedings  or  the  exaniinlj:::,  nnipistrato  were 
here  claiming  to  bo  a  party  to  tho  writ  of  error,  and  demanding 
i\n  opportunity  to  he  heard,  the  cases  cited  by  counsel  would  he 
iu  point.  It  has  been  repeatedly  held  Imt  a  person  or  body 
iioi  acting  in  a  judicial  capacity,  but  a  \niviy  to  n  judicial  pro- 
ceeding as  a  represenlative  of  the  public,  eveu  though  having 
no  jtecuniary  interest  iu  tho  litigation,  has  an  appealable  inter- 
est in  a  judgment  adverse  to  his  or  tlieir  authority.  State  v. 
Wolf  torn,  25  AVis.  4G8 ;  Mocde  v.  Connlij  of  Slcanis,  4.T  !Minn. 
;;i2,  45  N.  W.  435;  rcoplc  v.  Jones,  110  N.  Y.  507,  IS  N. 
i'l.  402. 

What  has  been  said,  it  seems,  covers  every  suggestion  that  has 
lu'cn  nuide  why  the  sheritV  of  iMilwaukee  ('ounty  was  not  enti- 
llctl  to  be  heard  by  counsel  in  the  Circuit  Court  in  the  habeas 
corims  ])roceedings  and  why  he  is  not  entitled  to  be  heard  in 
this  court  as  a  party  to  the  writ  of  error,  lie  was  and  is  a  party 
in  ev(>ry  sense  of  the  word,  and  is,  so  far  as  concerns  himself, 
entitled  to  be  heard  by  counsel  of  his  own  choosing. 

The  first  question  on  the  uu-rits  is,  docs  the  warrant  of  com- 
mitment state  any  ofTense  l<nown  to  tho  laws  of  this  State;? 
That  involves  an  in([uiry  into  whether  a  statenuiut  of  the  facts 
—necessary  to  the  jurisdiction  of  the  offense,  if  there  bo  one, 
and  in  substance  that  the  jierson  named  in  tho  commitment  on 
a  ])articular  day  luimed,  was  brought  before  the  court  chai-ged 
tin  oath  with  connnitting  the  offense  of  conspiring  to  injure, 
and  that  such  court,  from  the  examination  had,  was  satisfied 
that  tho  offense  charged  had  been  committed  and  that 
there  was  reasonable  ground  to  believe  su(di  person  guilty 
thereof — shows  an  adequate  cause  for  holding  such  person  for 
trial.  Defendants  in  error  claim  that  it  does  not,  because  it 
fails  to  show,  in  detail,  the  existence  of  the  facts  necessary  to 
constitute  the  offense  of  conspiring  to  injure,  with  some  approach 
at  least  to  the  tecl.'uical  accuracy  of  an  indictment  at  common 
law,  so  as  to  identify  the  alleged  wrongful  conduct  with  either 
the  conunon-law  offense  of  consi)iracy  or  the  offense  stated  in 
section  4400a.  Rev.  St.  1S98.  Counsel  do  not  state  the  rule  of 
certainty,  which  they  contend  the  commitment  shimld  be  tested 
by,  in  the  exact  language  we  have  used',  but  it  seems  from  their 
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reasoning  that  what  has  boon  said  fairly  expresses  their  con- 
tentidn.  They  say  the  warrant  was  fatally  defective  because  it 
did  not  show  with  whom  the  porson  named  therein  conspired, 
nor  the  fact  that  there  was  more  than  one  guilty  participant  so 
as  to  make  a  combination  possible;  that  it  failed  to  state  the 
facts  constitnting  the  offense;  that  it  omitted  to  recite  that  the 
alleged  combination  was  entered  into  for  the  purpose  of  will- 
fully or  malicitmsly  injuring  another;  that  it  did  not  literally 
follow  the  statute;  and  that  it  did  not  conclude  iu  the  form  of 
the  statute  in  such  case  made  and  provided. 

AVe  do  not  understand  that  any  such  degree  of  certainty  in  a 
commitment  as  that  contended  for  is  recpiired.  Authorities 
may  be  fijiind  here  and  there  tending  to  support  comisel's  con- 
tention; for  examjde,  Ex  parte  Uraiiigan,  30  Cal.  1-'}.!],  cited  to 
our  attention,  which  is  contrary  to  later  decisions  made  by  that 
court  and  out  of  harmony  with  the  current  of  authority,  as  wo 
shall  show.  The  general  rule  is  that  it  is  sufTicient,  in  a  com- 
mitment for  trial,  to  state  with  reasonable  clearness  the  nature 
of  the  olTense  with  which  the  person  is  charged,  and  conclusions 
of  fact  in  general  language,  justifying  his  detention  on  such 
charge;  that  a  statement  of  the  specific  facts  in  detail,  on  which 
the  charge  is  based,  is  unnecessary.  A  multitude  of  authorities 
to  that  eit'ect  might  be  cited,  commencing  with  the  older  books 
and  coming  down  to  date.  In  Collins  v.  liracl'cit,  34  ]\Iinn. 
339,  2r>  X.  W.  708,  the  oifense  charged  was  one  created  by  stat- 
ute. The  particular  section  was  not  referre<l  to,  nor  were  th(3 
facts  essential  to  the  oifense  stated  in  detail ;  but  the>-e  was  sufK- 
cient  in  the  commitment  to  clearly  indicate  the  kind  of  offen.so 
for  which  the  accused  was  held  to  answer,  and  sufficient  to  indi- 
cate by  reasonable  inference  the  statute  creating  the  offense. 
The  co)irt  said  that  it  satisfied  the  rule  of  convenient  certainty 
by  which  such  instruments  are  to  be  tested;  that  it  ])(»inted  by 
reasonable  inference  to  the  statute  creating  the  offense,  and 
therefore,  by  reasonable  inference,  stated  everything  necessary 
to  the  offense  which  was  not  specifically  set  out.  "It  is  not 
necessary,"  said  the  court,  "in  such  an  instrument,  to  set  forth 
the  facts  constituting  the  offense  particularly.  *  *  *  It  is 
impossible  to  construe  the  commitment  as  referring  to  any 
other  than  the  statutory  offense.  While  it  does  not  set  forth 
every  ingredient  in  such  offense,  it  contains  specifications 
enough  to  indicate  the  general  nature  of  the  crime  charged,  and 
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that  is  sufficient."  xn  State  v.  Everett,  Dnd.  (S.  C.)  205,  a 
case  often  rolerrctl  to  by  courts  and  text  writers,  the  coiiuiiit- 
iiieut  under  consideration  merely  dcscril)ed  the  offense  as  the 
criniG  of  hireeiiy,  no  ftu-t  beiiii:;  stated  es:-eiitial  to  tnat  offense; 
yet  il  Avas  held,  on  JkiIjchs  corpus,  that  the  coiiuuitiiient  was 
siiifielently  certain  to  justify  the  oHicer  in  detaining  the  pris- 
oner; that  it  is  a  jireat  mistake  fo  sujipose  that  such  a  warrant 
need  enumerate  any  fact  or  circniuritance  accoiii])anyiiig  the 
oil'ense,  the  nature  of  which  is  set  forth  therein;  that  it  is  siilH- 
cieiit  to  merely  state  the  offense  with  convenient  eert:uiity;  that 
it  should  not  be  for  felony  generally,  but  that  the  instrument 
should  indicate  the  s]iecial  nature  of  the  felony.  That  decision 
is  in  harmony  with  the  authorities  generally,  though  directly 
contrary  to  E.v  parte  llranhpnt,  supra,  which  su]>i)i)ris  Gounsel's 
views  as  we  have  before  indicated.  All  the  cases  cited,  it  will 
he  found,  declare  for  the  rule  of  convenient  certainty  merely, 
Hut  while  the  California  case  regards  tliat  degree,  as  it  seems,  to 
call  for  certainty  to  a  certain  intent  in  ])artieular,  it  is  obvious 
that  convenient  certainty  is  satisfied  wlier.'^  language  is  used 
which,  by  reas(  nable  inference,  ])oints  with  reasonable  clearness 
t.)  the  particular  subject  intended  to  be  expre-'cd.  The  doctrine 
which  we  say  geniTally  ]>;v'vails  was  followed  in  later 
California  cases.  Ex  jiarlc  Moan,  G5  Cal.  21(1,  -'] 
Pac.  CU;  E.v  parte  M'alpofc,  ,^5  Cal.  ^(12,  2t  Pac.  (157.  True, 
relVrence  is  there  nuule  to  a  fnrm  for  commitment  prescril)ed 
by  statute,  which  is  however  substantially  identical  with  the  one 
which,  it  is  said  in  section  4774,  Rev.  8t.  J81).S,  nuiy  be  used. 
The  California  court,  in  the  early  case,  while  reaching  a  con- 
clusion directly  o])posite  to  that  declared  in  Cotlins  c.  llrackclt, 
supra,  and  the  cases  to  whicdi  we  will  ];resently  refer,  referred  to 
the  same  auth(U'ities  for  suiiport,  i.  e.,  1  Chit.  Cr.  Law,  10!*,  and 
2  Hale,  1*.  C.  122.  A  careful  reading  of  those  authorities  dis- 
closes the  fact  that  what  is  said  ab:)ut  the  higher  degree  of  cer- 
tainty is  merely  advisory.  \Vlien  it  comes  to  the  necessities  of 
the  case  the  h)wer  rule  is  stated  with  numy  illustratimis:  For 
example,  quoting  from  1  Chit.  Cr.  Lav/,  111 : 

"It  is  nccessar_  to  set  forth  the  })arlieular  species  of  crime 
*  *  *  ^vith  convenit^nt  certainty.  *  *  *  if  \\^^^  (.((ni- 
mitment  be  for  felony  it  ought  not  to  l)e  generally  for  febniy, 

hut  it  must  contain  the  special  nature  of  the  felony  brieily,  as 
Vol.  XV— 23 
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for  felony  of  tlie  death  of  J.  S.  or  for  burglary  in  brcaliing  tlio 
house  of  J.  S.,  etc.  lint  though  it  was  formerly  thought  other- 
wise, it  ai)pt'ars  now  to  be  settled,  that  a  coinniitineut  for  high 
treason,  or  suspicion  of  treason  generally,  or  for  treasonable 
])ractices,  without  stating  any  overt  act  or  other  particulars  of 
the  crime  is  sufficient.  And  *  *  *  there  are  precedents 
of  coinmitment.for  felony  in  general  in  good  authors,  without 
stating  the  specific  accusation.  So  in  ^VilJlCs'  Case,  2  Wils, 
153-1.")!),  a  commitment  for  ])nbliKliing  'a  most  infamous  and 
seditious  libel  entitled  ''The. North  Britons,  iJ^umber  45,"  tend- 
ing to  influme  the  minds  and  alienate  the  aifeclioa  of  the  people 
from  his  majesty,  and  to  excite  them  to  traitorous  insurrections 
against  the  goverinucnt,'  was  held  sufficient,  though  it  was 
urged  that  the  libel  ought  to  have  been  set  forth  in  order  that 
the  court,  on  a  habeas  corpus,  might  be  able  to  fix  the  quantum 
of  bail.  So  it  has  been  held  that  a  commitment  which  charged 
the  party  generally  with  insulting  justices  of  the  peace  in  the 
execution  of  their  oflicc,  without  stating  what  he  said  or  did, 
is  sufficient.  It  is,  however,  in  general  advisable  to  describe  the 
ofi^cnsc  concisely  but  in  substance  as  an  indictment." 

There  is  obviously  a  wide  diiTerence  between  what  is  ad- 
visable and  what  is  necessary  in  such  cases.  It  would  be  a  mis- 
take to  adjudicate  rights  upon  the  basis  of  what  is  merely 
advisable,  losing  sight  of  the  necessities  of  the  case.  Wo  cite  the 
following  additional  authorities  sustaining  the  view  expressed: 
Ex  parte  Howard,  2G  Vt.  205;  People  v.  Johnson,  110  X.  Y. 
134,  17  K  E.  G84;  Ex  parte  ^\"lHou<Jhhy ,  14  Xev.  451 ;  People 
V.  Gray,  G7  How.  Prac.  450;  tilale  v.  Klllclt,  2  Bailey,  289; 
In  re  Kelly  (C.  C.)  4G  Fed.  G53;  4  Enc.  PI.  &  Prac.  pp.  577, 
578,  and  cases  cited. 

It  follows  from  what  has  been  said  that  if  the  general  state- 
ment in  the  commitment  in  its  literal  sense  or  b^y  reasonable  in- 
ference, points  clearly  to  the  offense  intended  to  be  charged,  and 
riuch  ofTense,  socalled,  is  one  in  fact,  for  wdiich  an  accused 
person  can  properly  be  held,  the  commitment  was  a  complete 
defense  to  the  habeas  corpus  suit  till  overturned  by  some  defect 
of  a  jurisdictional  nature  in  the  proceedings  upon  which  it  was 
based,  unless  it  was  fatally  defective  by  reason  of  the  statute 
(section  4774,  Eev.  St.  1S!)8).  As  wc  have  seen,  the  descrip- 
tion of  an  offense  well  known  to  the  law,  by  its  generic  name, 
as  the  offense  of  arson,  burglary,  larceny  or  murder,  by  reason- 
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able  iiifcrenco  indicates  the  existence  of  all  the  essentials  of 
the  oflfense.  That  is  just  as  tnie  of  a  mere  statutory  offense 
when  it  has  a  name  which  individualizes  it  and  points  with 
rciis((nable  certainty  to  the  statute  on  the  subject.  In  re  Kelly, 
CoHins  V.  Bvaclcelt,  and  People  v.  Johnson,  supra,  fully  cover 
that  question.  Applying  that  rule  to  the  commitment  in  ques- 
tion, no  difficulty  whatever  is  perceived.  It  says  the  accused 
was  charged  with  having  committed,  on  a  day  named,  the  offense 
of  c(»ns])iring  to  injure.  The  use  of  the  term  "conspiring"  sug- 
gests without  ])ossibility  of  doubt  that  two  or  more  persons  were 
concerned  in  the  offense.  The  only  law  in  this  State  making  a 
mere  agreement  between  two  persons  to  do  an  act  injurious  to 
another  under  any  circumstances  an  offense  is  section  4iG0a. 
llev.  St.  18t)S.  Therefore  the  language,  "the  offense  of  conspir- 
ing to  injure,"  with  reasonable  clearness  refers  to  such  statute. 
It  inclu<les  by  inference,  a  statement  of  all  the  facts  necessary 
to  satisfy  the  calls  of  the  statute.  The  statement  of  the  name 
of  the  crime  states  with  ciaivcnient  certainty  the  nature  thereof 
and  of  course  suggests  the  existence  of  facts  necessary  thereto. 
The  general  statement  includes  the  details,  if  such  general  state- 
ment is  sufficient  to  suggest  them  with  reasonable  clearness.  A 
connnitment  so  drawn  as  to  satisfy  the  degree  of  certainty  thus 
indicated  is  sufficiently  precise  to  satisfy  every  part  of  it  and  is 
according  to  the  prevailing  rule  on  the  subject. 

The  idea  advanced  by  counsel  that  the  commitment  is  fatally 
defective  for  want  of  the  preliminary  words,  "against  the  form 
of  the  statute  in  that  case  made  and  provided,"  can  hardly  be 
considered  as  being  seriously  iirged.  Tnere  was  a  time  when 
substance  in  judicial  proceedings  was  in  some  respects  sacrificed 
to  mere  form,  or  when  mere  form  was  considered  to  be  as  essen- 
tial as  substance ;  but  in  the  progress  of  events  the  law  has  devel- 
oped to  a  point  so  far  away  from  such  notions  that  they  are 
regarded  as  obsolete.  So  long  as  the  commitment  shows  that  the 
accused  was  held  for  trial  for  a  criminal  offense,  the  unavoidable 
inference  is  that  the  act  charged  took  place,  if  at  all,  contrary  to 
law.  Any  mere  formal  statement  of  that,  as  a  concluding 
])hrase  in  the  commitment,  was  wholly  unnecessary.  This  court, 
in  Nichols  v.  Slate,  35  Wis.  308,  characterized  a  useless  expres- 
sion, similar  to  the  one  in  question,  as  a  mere  rhetorical  flour- 
ish, adding  nothing  to  the  substance  of  the  instrument,  and  as 
wholly  unnecessary  in  the  absence  of  a  constitutional  or  statu- 
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tory  mandate  niakins  it  so.  That  was  affirmed  in  Murpliy  v. 
Stale.  108  Wis.  1 11,  83  N^.  W.  1112.  There  is  no  such  mandate 
in  the  way  as  to  the  matter  under  c«msideration. 

A  suggestion  is  made  hy  one  of  the  learned  counsel  that  the 
commitment  is  void  because  it  does  not  follow  strictly  the  form 
prescribed  by  statute,  and  another  says  there  is  no  statutory 
commitment  for  such  a  ease.  The  first  suggestion  will  be  con- 
sidered without  deciding  that  the  officer  in  this  case  was  re- 
quired to  use  the  particular  form  referred  to.  Section  47-40, 
Rev.  St.  1898,  requires  a  warrant  to  contain  the  sul)stanco  of 
the  complaint  on  which  it  is  issued,  and  section  477-1-,  Id.,  ])re- 
scribes  a  form  of  commitment  for  trial  that  "maij  he  used," 
which  indicates  that  the  offense  should  be  stated  "as  in  the  war- 
rant." The  rule  is  that  where  a  form  is  prescjribed  by  statute 
it  must  bo  strictly  followed.  That  has  been  hehl  to  mean,  fol- 
lowed with  almost,  technical  accuracy  where  the  language  of  the 
statute  so  indicates.  Kenislon  v.  Chcsley,  52  X.  H.  504.  liut 
section  4774  does  not  so  indicate,  unless  we  read  "may"  as 
"must"  or  "shall"  and  give  thereto  its  full  meaning  down  to 
immaterial  details.  Nothing  of  the  kind,  we  think,  was  in- 
tended. Slreder  v.  Fravl-,  3  Pin.  380,  did  not  go  that  far. 
It  dealt  with  a  material  omission  from  a  statutory  form.  Sec- 
tion 4774  is  open  to  a  rcascmablc  construction,  re(|uiriug  only 
that  the  form  be  followed  strictly  as  to  the  substances  of  things, 
not  literally.  There  is  a  difference  between  following  a  form 
literally  and  following  it  strictly.  The  former  goes  to  minute- 
ness of  detail  in  mere  matters  of  form,  while  the  latter  may 
be  satisfied  by  the  essential  elements.  In  Slrcctcv  v.  Frank  one 
of  those  elements  was  omitted.  The  words  in  the  form  under 
discussion  "state  the  offense  as  in  the  warrant,"  taken  in  con- 
necticm  with  the  requirement  that  the  warrant  shall  recite  the 
substance  of  the  complaint,  mean  no  more  than  that  it  shall  state 
the  same  offense  as  the  one  named  in  the  complaint  with  suffi- 
cient accuracy  that  its  identity  will  a]>pear  with  c(mvenient 
certainty.  What  has  been  said  on  another  branch  of  the  case 
as  to  such  degree  need  not  be  re]ieated.  The  complaint  charged 
in  general  language,  or  attem])ted  to  do  so,  and  also  by  all  the 
particulars,  the  commissicm  of  the  offense  to  injure,  going  fur- 
ther in  such  particular  than  the  specific  offense  as  created  or 
declared  in  section  44GGa,  though  it  is  plain  that  such  statute 
was  what  the  complainant  had  in  mind.    The  substance  of  the 
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complaint  was  that  the  aecnsod  wore  jjnilty  of  havinj?  conimit- 
ted,  on  a  day  named,  the  ofVensc  of  conspiring  to  injure,  and 
that  was  substantially  carried  into  the  commitments. 

If  wo  wore  to  hold  that  the  commitments  do  not  show  with 
convenient  certainty,  within  the  rules  ahovo  stated,  that  the 
defendants  in  error  were  imj)risoneil  to  wait  their  trial  upon  a 
cliarge  of  having  violated  seeticm  -HOOa  Rev.  St.  ]S!),S,  the 
Circuit  Court  none  the  less  erred  in  (Hscharcinff  them—  if  the 
complaint  upon  which  they  were  arrested  charged  an  olfense 
known  I0  the  law,  and  the  record  of  the  examinalion  which  the 
court  had  projiorly  brought  to  its  attention  showed  that  there 
Avas  evidence  tending  to  sujijiort  the  charge  on  these  two  essen- 
tials: First,  that  the  f)iTense  was  committed;  second,  that  there 
was  probable  cause  for  believing  that  the  accused  were  guilty 
thereof — regardless  of  whether  the  decisi(m  of  those  questi(ms, 
or  either  of  them,  by  the  committing  magistrate,  was  right  or 
wrong.  That  was  s)d)stantially  the  rule  at  commcm  law,  and  it 
was  pi'eserved  by  the  constitutional  grant  of  power  to  Circuit 
Courts  to  issue  writs  of  hahcas  corpus,  es]iecially  sinco  there- is 
no  statute  in  any  way  restricting  the  jurisdiction  of  such  courts 
in  that  regard.  So  far  as  the  statutes  of  this  State  treat  the 
subject  they  confirm  and  broaden  the  cf)mnion-law  rule.  Ex- 
press provision  is  made  for  bringing  to  the  notice  of  the  court, 
in  a  hahcas  corpus  suit  to  vindicate  the  rigV.  of  a  prisoner 
detained  for  trial  ujton  a  criminal  charge  to  his 
])('r.sonal  liberty,  tli(>  record  of  the  examination  including  the 
evidence  taken,  and  it  is  nuide  his  duty  to  examine  such  evi- 
dence, and,  if  thereby  it  ap]!ear  to  him  that  the  accused  is  guilty 
of  the  offense,  to  commit  him  ftn-  trial  or  admit  him  to  bail 
regardless  of  any  irreguhirity  in  the  origual  commitment.  Sec- 
lion  :'A-2\)  Ilev.  St.  IS'JS;  ,^lalr  v.  Jilooin,  17  Wis.  521.  It  is 
also  the  duty  of  the  court  on  hahcas  corpus  to  examine  the  com- 
])Iaiut,  and  dirchai'ge  the  ]iri-'i'iicr  if  it  does  not  state  an  offense 
known  to  the  law;  and  to  examine  the  evidence  and  treat  the 
decision  of  the  examining  magistrate  as  outside  of  his  jurisdic- 
tion if  no  comj'elent  evi<lence  is  fc.und  u])<in  which  such  magis- 
trate could  pro])erly  have  acted.  That  is  well  settled  by  the 
authorities.    Church.  Hab.  Corp  §  2.">1,  5$  2;5(i ;  /u  re  }Va(l'ic,  21 


iJJatchf.-  .'300,  1()  Fed.  3.'52 ;  In  re  Luis  Otciza  r.  Cortes,  l.']0 
U.  S.  X]0,  10  Suj).  Ct.  10,'{1,  U  L.  Fd.  4(14;  Xishhnura  Ekiii 
V.  U.  i^.,  142  U.  S.  G51,  12  Sup.  Ct.  li'M,  35  L.  Ed.  114Gj 
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Ex  parte  Bnllman,  4  Cranch,  75,  125,  2  L.  Ed.  554.  "Whatever 
conflict  apparently  exists  on  this  question  in  the  books  will  be 
found  on  careful  examination  not  to  bo  a  conflict  in  fact,  but  is 
explainable  by  reference  to  statutory  rej^ulations.  We  have  no 
sliitutorv  regulations  in  conflict  therewith,  but,  on  the  contrary, 
the  statutes  of  this  State  substantially  declare  the  couiiiion-law 
rule.  True,  at  common  law  the  writ  of  habeas  corpus  reached 
(mly  jurisdicllonal  defects;  but,  as  the  term  is  rightly  under- 
stood, it  goes  further  than  counsel  for  plaintiffs  in  error  seem  to 
concede.  Some  courts  use  the  term  in  the  restric'  )d  sense  of 
jurisdiction  of  the  person  and  of  the  subject-matte  ,  while  oth- 
ers, and  those  it  is  believed  ludding  the  correct  doctrine,  extend 
it  to  include  excess  of  jurisdiction,  treating  a  decision — other 
than  one  upon  the  trial  of  an  issue — that  a  complaint  is  sulii- 
cient  when  it  does  not  state  any  offense  known  to  the  law,  or  one 
that  the  essential  facts  exist  warranting  the  commitment  of  a 
person  for  a  trial  on  a  criminal  charge,  where  there  is  no  com- 
l)etent  evidence  for  the  judgment  of  an  examining  magistrate  to 
reasonably  act  upon,  as  on  the  same  basis  as  any  other  jurisdic- 
tional defect  in  the  proceeding.  That  was  early  declared  as  the 
common-law  doctrine  and  the  one  to  be  followed  where  there  is 
no  statute  affecting  the  subject  otherwise.  Ex  parte  lioUman, 
supra,  Chief  Justice  Marshall  there  said,  after  recognizing  the 
distinction  between  imprisonment  upon  a  final  judgment  .tn.d 
detention  under  a  commitment  to  stand  trial : 

"It  is  unimj)ortant  whether  the  commitment  be  ^;  .  •;  .  in 
point  of  form  or  not;  for  this  court,  having  gone  invo  at.  <  ihI- 
nation  of  the  evidence  upon  which  the  commitinciiu  was 
grounded,  will  proceed  to  do  that  which  the  court  below  ought 
to  have  done."  Page  114,  4  Cranch,  and  page  5G7,  2  L.  Ed. 
**This  having  been  a  mere  inquiry,  which,  without  deciding 
upon  guilt,  precedes  the  institution  of  a  prosecution,  the  ques- 
tion to  be  determined  is,  whether  the  accused  shall  be  discharged 
or  held  for  trial.  *  *  *  'If^'  says  a  very  learned  and  accu- 
rate commentator,  *u]ion  this  inquiry  't  manifestly  appears  that 
no  such  crime  has  been  committed,  or  that  the  suspicion  enter- 
tained of  the  prisoner  was  wholly  groundless,  in  such  cases  only 
is  it  lawful  totally  to  discharge  him.  Otherwise  he  must  either 
be  committed  to  prison  or  give  bail.'  "  Pages  124,  125,  4 
Cranch,  and  page  570,  2  L.  Ed. 

That  declaration  has  always  been  adhered  to  by  the  Federal 
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Courts  and  followed  generally  by  all  courts  where  jurisdiction 
ill  haheas  corpus  proceedings,  or  the  practice  therein,  is  not 
otherwise  regulated  by  statute. 

Tlievc  is  no  need  to  go  further  to  demonstrate  that  the  com- 
mon-law office  of  the  writ  of  habeas  corpus,  as  it  came  to  us  and 
has  been  preserved  by  our  State  Constitution,  is  as  indicated 
by  the  decision  referred  to.  While  it  is  true  that  such  writ 
never  takes  the  place  of  a  writ  of  error,  and  is  confined  to  juris- 
(Hcti<inal  defects,  when  it  is  resorted  to  merely  for  the  purpose 
of  liberating;  a  ])ers(m  detained  in  custody  to  await  his  trial  on 
a  ckirge  of  being  guilty  of  a  criminal  offense,  the  questions  of 
\\lictlier  there  was  any  evidence  for  the  magistrate  to  act  upon 
and  whether  the  comjilaint  charges  any  offense  known  to  the  law 
arc  jurisdictional  matters.  The  I'eviewing  court,  in  the  exercise 
of  its  function,  must  necessarily  pass  upon  and  reverse  or 
adinu  the  decision  of  the  committing  magistrate,  if  such  mat- 
ters are  properly  presented  for  its  consideration,  according  to 
its  determinati«m  thereof,  and  in  doing  so  it  does  not  go  beyond 
jurisdictional  defects.  It  can  exauiine  the  evidence  only  suffi- 
ciently to  discover  whether  there  was  any  substantial  ground 
for  the  exercise  of  judgment  by  the  committing  magistrate.  It 
ciiiinot  go  beyond  that  and  weigh  the  evidence.  It  can  say 
whether  the  co!n])laint  will  admit  of  a  construction  charging  a 
criminal  offense,  or  whether  the  evidence  rendered  the  charge 
itgaiiist  the  prisoner  within  reasonable  probabilities.  That  is 
all.  When  it  has  discovered  that  there  Avas  competent  evidence 
for  the  judicial  mind  of  the  examining  magistrate  to  act  upon 
in  determining  the  existence  of  the  essential  facts,  it  has  reached 
the  limit  of  its  jurisdiction  on  that  point.  If  the  examining 
magistrate  acts  without  evidiuice,  he  exceeds  his  jurisdiction; 
but  any  act,  upon  evidence  worthy  of  cnnsideraticm  in  any 
aspect,  is  as  well  within  his  jurisdiction  when  he  decides  wrong 
as  when  he  decides  right. 

(M)unsel  for  plaintiff  in  error  cite  to  our  attention  a  largo 
number  of  cases  to  su])]iort  their  contention  that  the  Circuit 
Court  had  no  jurisdiction  to  review  the  evidence,  many  of 
which  are  cases  decided  by  this  court.  We  have  taken  time  to 
exiniiine  each  of  such  cases  and  are  unable  to  discover  that  thev 
furnish  any  su])])ort  for  counsel's  position.  For  example,  Ex 
parte  Jones  (C.  C.)   DO  Fed.  200,  one  of  the  significant  cases 
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referred  to,  states  the  rule  in  the  si/UaJ)iis,  which  is  fully  borne 
out  by  the  opinion,  thus: 

"Tlu!  sulliciency  of  the  evi(]enco  on  which  an  accused  was 
c(»iii!. lifted  by  a  inaiiistrate  is  not  o]!en  to  review  in  a  proceed- 
ing by  habeas  corpus,  but  where  although,  there  was  evidence  of 
the  coniinission  of  the  offense,  there  was  no  competent  evidev.'C! 
even  tending  to  incriminate  the  person  charged,  he  should  bo 
discharged  (m  habeas  corpus."  The  concluding  language  of  the 
opinion  is  as  follows:  "It  is  true  that  t'l-n'e  was  evidence 
before  the  rommissionor  tending  to  show  that  the  offense 
charged  had  been  committed  by  some  one,  but  a  careful  •ex- 
amination discloses  no  legal  evidence  on  which  the  connui.s- 
sioner  could  exercise  his  judgment  in  holding  iho  petitioner 
for  trial.  An  order  will  bo  made  <liscliarging  the  petitioner." 
The  decisions  of  this  court  cited,  in  the  main,  refer  to  the 
scope  of  the  jurisdiction  of  a  court  in  reviewing  the  final 
judgment  of  another  conrt  u])ou  writ  of  ccrliorari  or  habeas 
corpus.  IManifestly,  they  do  not  touch  the  (piestion  here  un- 
der discussion.  Xelther  a  writ  of  certiorari  to  review  a  final 
judgment  of  a  court  upon  a  trial,  nor  a  writ  of  habeas  corpus 
for  that  purpose,  reaches  the  evidence.  That  is  undonbtedly 
true.  Xo  common-law  rule  is  better  settled  than  that,  while 
the  contrary  is  just  as  well  settled  as  regards  the  functions  of 
a  writ  of  habeas  corpus  in  testing  the  legality  of  a  commit- 
ment for  trial  for  a  criminal  offense. 

True,  as  coimscl  say,  the  exjiression  has  often  been  used  by 
this  court  that  upon  habeas  corpus  jjroccedings  only  jurisdic- 
tional errors  can  be  considered,  and  that  has  been  used  without 
qualification  and  in  a  way  to  indicate — to  a  persim  who  has  not 
in  mind  the  distinction  between  jurisdiction  for  the  trial  and 
determination  of  a  cause,  and  jurisdiction  to  hold  a  judicial 
inquiry  to  determine  whether  a  prosecution  shall  bo  instituted — 
that  insufficiency  of  evidence,  no  matter  how  great,  cannot  be 
Cfmsidered,  because,  the  court  having  jurisdiction  of  the  sub- 
ject-matter and  the  person,  a  decision  upcm  insufficient  evi- 
dence or  without  any  evidence  is  judicial  or  mere  error,  not 
jurisdictional  error.  What  the  court  said  in  each  one  of  the 
cases  referred  to  was  correctly  said  as  aj)iilie(l  to  the  case.  The 
follows  are  same  of  the  cases:  In  re  Milburn,  51)  Wis.  34,  17 
X.  W.  905;  Wright  v.  Wright,  74  Wis.  4.'59,  43  X.  W.  145; 
In  re  Graham,  70  Wis.  300,  44  X.  W.  1105;  In  re  Rosenberg, 
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90  Wis.  5S1,  G?,  X.  W.  lOOr.,  04  X.  W.  2D0;  In  rr  Mcr/gclf, 
10.-)  Wis.  2!)J,  81  X.  W.  41'.);  ///  re  PikuJik,  SI  Wis.  ir,S,  .51 
X.  W.  201  ;  In  re  French,  81  Wis,  .-)!)7,  51  X.  W.  900;  In  re 
Kckhart  85  Wis.  081,  50  X.  W.  375.  Tlioy  nil  follow  the 
well-known  rnle  that  whore  there  is  jurisdiction  to  try  and  de- 
Icriiiine  an  issue,  there  is  jiirisdictinn  to  coniuiit  error  to  the 
extent  of  deciding  the  ultimate  fact  involved  without  coinpe- 
1cnt  evidence  to  snpjjort  it,  and  that  the  error  can  only  he  C(n'- 
rected  upon  writ  of  error  or  ai)peal  where  one  is  allowed;  that 
the  writ  of  luihras  corpus  or  writ  of  ccrllurari  cannot  reach 
the  mischief.  J5ut  a  ])rocecdinf^  hefore  an  examininsi;  ma,!j,is- 
Irate  is  not  a  judicial  trial.  It  is  a  mere  judicial  in(piirv,  as 
hefore  indicated,  for  the  purpose  of  deterniinin,i>;  whether  an 
offense  has  hecn  committed  and  there  is  a  prohahility  that  the 
accused  is  guilty  thereof  and  should  he  ])laced  on  trial  therefor. 
Xo  ])lea  or  issue  is  necessary.  Xo  jury  is  demandahle  or 
])roper.  The  doctrine  of  res  ndjndicnla  does  not  apply  so  that 
the  result  of  one  inquiry  will  ])reclude  another.  It  is  a  jiro- 
('(•"iliug  that  was  unknown  to  the  conimou  law — a  mere  stat- 
utory creation,  a  personal  privilege  which  the  accused  must 
he  accorded  unless  he  waives  it.  IJeing  statutory  and  special, 
evidence  tending  to  estahlish  the  facts  justifying  a  commitment 
or  holding  to  hail  for  trial,  is  jurisdictional  the  same  as  any 
other  statutory  essential.  The  statute  awarding  the  privilege 
]tr(ivides  that  the  examining  magistrate  shall  act,  in  determin- 
ing the  facts,  upon  evidence;  and  that  contemjdates  that  there 
nnist  he  evidence,  and  competent  evidence,  tending  to  estahlish 
the  facts.  It  is  jurisdictional  in  the  same  sense  that  the  pro- 
duction of  some  com])etent  evidence  hefore  a  quasi  judicial 
hody,  authorized  hy  statute  to  act  oidy  upon  evidence,  is  juris- 
dictional. The  rule  in  such  cases  is  that  a  clear  violation  of 
law  in  doing  those  things  that  are  within  tlu;  scope  of  the 
power  of  the  officer  or  hody  to  do  is  jurisdictional  error.  Slaie 
V.  ]V  III  I  ford.  54  Wis.  150,'  11  X".  W*  424;  Slale  v.  Dodge  Co., 
50  Wis.  79,  1,']  X'.  W.  OSO;  Slufe  v.  Lawler,  1013  Wis.  400,  79 
X.  W.  777.  For  further  authorities  to  suj)i)ort  the  views  here 
expressed,  see  Church,  Ilah.  Corp.  §§  2.'57-247;  People  v. 
Marlin,  1  Parker,  Cr.  It.  187;  //(  re  l^nell,  31  :Minn.  110,  10 
X.  W.  092;  In  re  llardiijun,  57  Vt,.  100;  In  re  Simon  (Sup.) 
13  X.  Y.  Sui)p.  399;  ^7«/('  v.  Ifai/den,  35  LMinn.  283,  28  X. 
W.  059;  People  v.  New  York  Cai'tolic  Proleclory,  100  X.  Y. 
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604,  13  N.  E.  435;  Ex  parte  Bcclxr,  80  Cal.  402,  25  Pac.  9; 
Ex  parte  Willoitghhy,  14  Xev.  451 ;  Jones  v.  Darnall,  103  Ind. 
509,  2  K  E.  229. 

Some  writers  who  have  favored  the  profession  with  text- 
books in  recent  years,  speak  of  this  doctrine  as  a  departure 
from  the  common  law,  through  a  failure  to  distinguish  be- 
tween a  judicial  determination  according  to  the  course  of  the 
common  law  and  a  mere  statutory  proceeding  which,  Ihougli 
judicial,  is  not  final  in  any  sense,  and  isc  not  an  action,  but  a 
proceeding  preliminary  to  an  action.  The  misconception  re- 
ferred to  is  very  marked  in  the  work  of  an  able  writer  who 
cites  State  v.  Noycs,  87  Wis.  340,  58  K  W.  386,  27  L.  K.  A. 
776,  to  support  a  suggestion  that  this  court  has  not  de])arte(l 
from  the  general  rule  as  to  the  review  of  judgments  on  habeas 
corpus  in  the  treatment  of  the  scope  of  the  writ  as  regards 
reaching  behind  the  determination  of  an  examining  magis- 
trate. That  case  did  not  deal  with  anything  but  the  general 
rule  that  only  jurisdictional  defects  can  be  reviewed  on  habeas 
corpus,  and  the  one  that  a  de  facto  judicial  officer  or  body  has 
the  same  jurisdiction  as  any  other  as  regards  collateral  attack. 
The  case  is  in  harmony  with  the  idea  that  some  evidence  is 
necessary  to  ])reclude  successful  collateral  attack  upon  an  ex- 
amining magistrate's  conclusion  because  that  is  a  statutory 
requisite  thereto. 

Independently  of  the  common-law  rule  it  has  been  repeatedly 
held,  in  States  having  statutes  similar  to  ours,  that  they  con- 
template the  examination  of  the  proceed ingS  before  the  com- 
mitting magistrate,  where  properly  brought  to  the  attention 
of  the  court  on  habeas  corpus  proceedings,  so  far  as  necessary 
to  determine  whether  the  magistrate  acted  upon  competent  evi- 
dence tending  to  establish  the  facts;  and  also  the  introduction 
of  new  evidence  on  issue  joined  as  provided.  People  v.  New 
YorTc  Catholic  Protectory,  supra;  People  v.  Richardson,  18 
How.  Prac.  92;  In  re  Henry,  13  W\^c.  Rep.  734,  35  N".  Y. 
Sujip.  210 ;  People  v.  Tomphins,  1  Parker,  Cr.  R.  224.  In  the 
report  of  People  v.  Martin,  supra,  there  is  a  full  review  of 
American  and  English  authorities,  and  as  a  result  it  is  said, 
reading  from  the  syllabus: 

'"In  criminal  cases  where  an  indictment  has  been  found,  the 
court,  upon  habeas  corpus,  cannot  go  behind  the  indictment 
because  there  are  no  means  of  ascertaining  upon  what  it  was 
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fniiiid.  But  on  a  eomniitnicnt  Vpforo  imlictmcnt  tho  whole 
qiicHtion  of  guilt  or  inuocenco  i:.  open  for  cxauuuation  on  tho 
rcfum  to  the  writ  of  habeas  corpus,  and  the  intpiiry  is  not 
necessarily  confined  to  an  cxaniiiiation  of  tho  original  deposi- 
tinuM.  In  such  cases,  under  our  Kevised  Statutes,  the  prococd- 
iiijL's  on  hahcas  corpus  are  in  tho  nature  of  an  ap[)enl  from  tho 
decision  of  tho  committing  nuigistnite."  It  is  not  to  bo  un- 
derstood by  that  language  that  the  court  held  that,  on  such 
appeal,  so-called,  tho  court  could  go  further  in  reviewing  tho 
(lecisiim  of  the  committing  magistrate  on  the  evi('enco  on  which 
he  acted  than  to  determine  whether  it  furnished  some  reason- 
H(.nal)le  ground  for  a  decision.  Church,  in  his  work  on  Hahcas 
Corpus,  expresses  tho  view  that  such  statutes  as  those  in  Xew 
York  and  in  this  State  are  mere  declarations  of  tho  common 
law.  lie  is  borne  out  by  the  holdings  of  the  New  York  court, 
but  we  need  not  discuss  that  subject  here.  It  is  quite  clear, 
though,  that  chapter  147,  Rev.  St.  1898,  was  intended  to  cover 
the  entire  field  of  practice  in  hahcas  corpus  suits,  so  far  as  re- 
lates to  original  proceedings.  The  scope  of  section  3425,  Id., 
is  broad  enough,  if  a  statute  was  required  on  that  question,  to 
enable  the  petitioner  for  writ  of  hahcas  corpus,  by  his  petition, 
to  bring  to  the  attention  of  the  court  all  the  proceedings  before 
llie  committing  magistrate  or  by  presenting  the  same  as  evi- 
dence in  support  of  his  answer  to  the  return,  where  such  an- 
swer contains  allegations  rendering  such  proof  competent. 
Section  3427,  Id.,  precludes  examination  into  the  proceedings 
npcm  which  the  determination  of  the  court  was  had  in  commit- 
ting the  person,  oidy  when  such  detention  is  upon  a  final  judg- 
ment or  order.  That  manifestly  docs  not  include  a  determina- 
tion of  a  mere  judicial  inquiry.  Section  3420,  Id.,  refers  to 
the  former  section  and  contemplates  the  examination  of  evi- 
dence produced  before  the  examining  magistrate  where  it  is 
l)ro]ierly  brought  to  the  attention  of  the  court. 

Sufficient  has  been  said  to  demonstrate  that  counsel  for 
])luintiff  in  error  have  ccmfused  the  scope  of  a  hahcas  corpus 
suit  calling  in  question  the  validity  of  a  final  judgment  or 
order  and.  the  scope  thereof  as  to  reaching  the  proceedings  of 
a  committing  magistrate.  It  is  not  understood,  it  seeras,  that 
failure  to  comply  with  the  statute  requiring  such  magistrate, 
in  his  inquiry,  to  act  upon  evidence,  is  not  an  error  committed 
in  acting  within  his  jurisdiction  as  is  the  act  of  entering  a 
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jiidfrinoiit,  by  n  court,  npon  the  trial  of  nn  ihsiio,  without  com- 
jH'U-nt  cvidciico  to  warrant  it — but  is  orrur  in  p»inf;  Ixtydnd 
his  jurisdiction.  Th((  p'ucral  rule  invoked  by  counsol  is  as 
chiinicd,  but  the  ai>i)lit'ation  of  it  rontiiKlcd  for  is  wronj?. 

'rh(f  i)(»int  tuadc  by  counsel  for  ]>biintiir  in  error  that  tlio 
Circuit  Court  erred  in  goinj^  beyond  the  warrant  of  conniiit- 
nient  and  examining  the  conii>laiut,  and  that  it  would  have 
been  error  to  have  taken  into  consideration  the  evidence  taken 
before  tlui  conimittinjo;  nuigistrate,  which  was  properly  |)ro- 
diu'cd  as  part  of  the  haJx'as  corpus  ])roceedinfj;s,  cannot  be  sus- 
tained. The  jxtsition  of  counsel  for  defendants  in  error,  that 
the  (ineslion  of  whether  the  conijilaint  states  any  crime  known 
to  tlu!  law,  and  that  of  whether  there  was  any  evidence  temb 
in;;'  to  show  the  facta  essential  to  the  detention  of  the  accused 
for  trial  upon  the  charge,  were  open,  is  ai>proved. 

The  doctrine  is  invoked  by  the  learned  counsel  for  defendant 
in  error  Mclvin  A.  Jloijf,  that  "where  concert  of  action  i< 
necessary  to  the  olfense,  conspiracy  does  not  lie."  That  ])rin- 
ciple  is  familiar,  but  its  application,  as  its  lau'^uafre  clearly 
indicates,  is  necessarily  conlined  within  very  narrow  limits. 
It  docs  not  reach  a  situation  where  mere  conbination  to  elTect 
an  objection  is  itself  criminal  and  not  merged  in  a  crime  of 
higher  degree,  else  the  absurd  result  would  follow  that  th((  of- 
fense of  conspiracy  would  be  impossible  either  at  common  law 
or  under  the  statute.  The  rule  a])i)liea  where  the  immediate 
cfTect  of  the  consummauon  of  the  act  in  view,  which  is  the 
gist  of  the  otrense,  reaches  only  the  i)articipants  therein,  and 
is  in  such  close  coinu;ction  with  a  major  wrong  as  to  be  in- 
separable from  it,  as  for  instance,  in  the  oiTense  of  adultery, 
or  bigamy,  or  incest,  or  dueling.  That  illustration,  in  a  dif- 
fi-rent  way,  is  given  at  section  J.'].'>0,  AVhart.  Cr.  Law,  which 
is  cited  to  our  attention  and  relied  up<m  by  counsel,  but  which, 
as  it  seems,  is  wholly  misunderstood  in  urging  it  upon  the 
attention  of  the  court  as  ai)])lical)le  to  the  facts  of  this  case. 
AVhere  an  act  is  an  olTense,  as  that  of  adultery,  a  crime,  it 
cannot  be  nuido  a  different  oil'ensc  because  of  the  circumstMuce 
that  in  the  concejition  of  it  a  precedent  agreement  by  two 
persons  is  necessary;  but  if  the  act  is  ])recede(l  by  an  agrc(i- 
incnt  between  several  ]-<,rsons  to  cause  the  oifense  to  bo  com- 
mitted by  others,  or  Ixtwcen  a  meiid)er  of  the  cou<bination  and 
a  person  outside  ci  it,  the  gist  of  the  precedent  coucurrenco 
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is  tlio  wpoiifrfiil  nprcciiicnf ;  that  of  tlio  nlijoct  tlicrcof  is  tli(t 
iidiiltiToiiH  act.  Ill  th(>  latter  thcro  in  ihv  clement  of  coik'hisiim 
iirrcsNdriits — tlie  coiicuri'cnce  in  tln^  nltiiiiato  not  const itiilin"; 
llie  crime,  prechnlinji;  its  heinp;  prosecnti'il  as  the  crime  of  con- 
spiracy. In  the  former  there!  is  also  the  element  of  count rsiis 
iicr('ssnr!ii.<i  in  that  at  least  t\vt>  pcsrsoiis  are  necessary  to  a  com- 
l)iiiation  or  ai^;reement.  Hut  there  is  also  tlie  element  of  con- 
nirsiis  fantlhillnis,  makiufj;  it  n  distinct  olTeuse.  Those  concert- 
ing to  cause  the  criiiu!  to  he  committed  may  he  prosecuted  for  the 
(ill'enso  of  consjdracy,  and  those  {j;uilty  of  the  act  the  c<»ud)iua- 
tion  was  formed  to  hrinfi;  ahoiit  may  ho  prosecuted  for  that, 
thoufih  the  eiTect  thereof  he  to  ])rosecute  one  of  the  parties  for 
lioth  offenses.  In  the  latter  the  ])lurality  of  ap'iits,  really,  as 
Mr.  Wharton  says,  in  etlect,  is  in  aid  of  the  conception  to 
cniiimit  the  ultiimite  act  of  adultery.  In  the  former  the  ])lu- 
nility  of  agents  is  as  necessary  to  the  full  conception  of  the  of- 
fense so  as  to  preclude  the  ]i(issihility  of  failure  thereof,  as  to 
the  consummation  of  the  offense  itself.  In  the  one,  concert  is 
essential  to  the  act  and  a  necessary  part  of  it;  in  the  other, 
concert,  itself  an  offense,  is  a  mere  aid  to  the  act  which  is  the 
ultiuuite  ])urj)ose  thereof — a  ])urpose  that  is  susceptihlo  of  he- 
iiiii'  ahetteil  without,  though  not  as  effectually  as  with,  the 
specific,  indejK'udent  act  of  coud>ination.  It  is  (»nly  where 
the  concurrence  to  commit  an  offense  and  the  consuunnated 
act  are  s*  connected  that  they  really  constitute  one  act,  every 
clement  incul])atory  of  each  ]Kirty,  so  that  8ei)aration  of  the 
whole  into  its  constituent  elements  and  a  prosecution  for  it  as 
a  distinct  offense  woidd  place  the  parties  twice  in  jeopardy, 
that  tlu!  r\\\v  a])]»lies. 

Sluiinton  V.  Com.,  U  Pa.  22fi,  and  Miles  v.  Slate,  .58  Ala. 
.'>!>(),  cited  hy  counsel  to  sustain  his  view,  arc  in  harmony  with 
what  has  heen  said.  In  the  first  case  cited  the  rule  is  stated 
thus:  "Where  concert  is  part  of  a  criminal  act,  it  is  not  a  sub- 
ject of  indictment  as  a  cons])iracv  to  commit  the  act."  That  is, 
as  a]ii)lieil  to  this  case,  if  the  mere  inlliction  of  an  injury  to 
The  Journal  Company  in  its  business  was  a  criminal  act,  and 
obviously  it  Vv.ns  not  such,  the  infliction  thereof  by  two  per- 
sons acting'  in  concert  and  by  mental  concurrence  could  not  be 
])rosecuted  as  a  cons]>iracy.  lUit,  as  said  in  Shannon  v.  Com., 
where  an  act  is  an  integral  offense  and  not  an  integrant  part 
of  one,  a  guilty  participant  may  be  prosecuted  for  both.    The 
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term  "act"  as  there  used  manifestly  refers  to  an  act  wliicli  is 
illegal  in  the  sense  that  it  is  wrong,  tested  by  the  rules  of 
good  morals.  In  this  case  the  sole  offense,  if  any  is  charged, 
is  the  combination  of  several  persons  willfully  and  maliciously 
to  injure  The  Journal  Company  in  its  business.  There  is 
no  room  whatever  for  saying  that  the  prosecution  for  that 
offense  would  result  in  the  se]iaration  of  it  from  another  and 
greater  offense,  as  in  the  case  where  persons  guilty  of  the  crime 
of  adultery  were  attempted  to  be  prosecuted  for  a  conspiracy 
to  commit  that  offense.  The  fact  that  it  would  not  be  practic- 
able or  even  possible  in  such  a  situation  for  one  person  alone 
to  commit  the  act,  i.  e.,  of  injuring  the  business  of  The  Jour- 
nal Company,  which  is  the  alleged  object  of  the  combination, 
does  not  militate  against  the  prosecution  of  all  the  partie=  to 
the  combination  as  guilty  of  the  crime  of  conspiring  to  will- 
fully and  maliciously  injure  The  Journal  Company  in  its  busi- 
ness. Counsel  admits  that  there  is  a  dearth  of  authority  to 
sui)port  the  ap])lication  contended  for,  of  the  princijdo  under 
discussion.  lie  failed  to  cite  to  the  attention  of  this  court 
any  that  meet  the  situation  when  fairly  analyzed,  while  the 
explanation  of  the  rule  we  have  given,  showing  that  it  has 
no  application  to  the  prosecution  under  discussion,  is  supported 
by  ample  authf)rity,  as  it  is  by  reason  and  common  sense.  We 
cite  the  following:  U.  S.  v.  Sievem  (D.  C.)  U  Fed.  132; 
U.  S.  V.  Boijdcn,  1  Low.  2GC,  Fed.  Cas.  :N'o.  14,032 ;  Beg.  v. 
Boullon,  12  Cox.  Cr.  Cas.  87;  U.  S.  v.  Bindskopf,  6  VAss.  25!», 
Fed.  Cas.  Xo.  10,105;  U.  S.  v.  Bai/rr,  4  Dill.  407,  Fed  Cas. 
No.  14,547;  State  v.  Spraguc,  4  It.  I.  257;  Ochs  v.  People, 
124  111.  399,  420,  10  K  E.'o02;  Beg.  v.  Whiiehurch,  24  L.  R. 
Q.  B.  420;  U.  S.  v.  Martin,  4  Cliff.  150,  Fed.  Cas.  No.  15,728; 
Beg.  V.  Boivlands,  5  Cox,  Cr.  Cas.  400.  In  Beg.  v.  Whit- 
church, a  woman  conspired  with  others  to  administer  drugs  to 
herself  or  by  some  other  means  to  cause  her  to  abort  a  child 
with  which  she  was  pregnant,  and  it  was  held  that  all  tlio 
parties  concerned  in  the  cond)inati(m  could  be  prosecuted  for 
the  offe!ise  of  conspiracy.  Lord  Coleridge,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court,  said:  "I  cannot  entertain  the 
slightest  doubt  that  if  three  persons  combine  to  commit  a  felony 
they  are  all  guilty  of  conspiracy,  although  the  person  on  whom 
the  offense  was  intended  to  be  committed  could  not,  if  she 
stood  alone,  be  guilty  of  the  offense."    In  U.  S.  v.  Bayer  the 
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facts  were  these:  Under  the  statutes  of  the  United  States  on 
the  subject  of  bankruptcy  there  was  an  offense  that  could  be 
couiinitted  only  by  the  bankrupt.  Such  person  and  others 
colluded  together  to  facilitate  the  conmiission  of  the  offense  by 
him.  All  were  prosecuted  for  the  offense  of  conspiracy  and 
the  prosecution  was  sustained.  Dillon,  J.,  in  delivering  the 
oj)ini(jn  of  the  court,  said,  in  the  main:  ''Conspiracy  to  com- 
mit a  crime  is  of  itself  crirninal  at  common  law.  The  fact 
that  one  of  the  cons]>irators  could  not  himself  commit  the  in- 
tended offense  neither  relieves  him  of  guilt  nor  disables  him 
from  co-o])erating  with  another  person  who  is  able  to  couuuit 
it."  In  that  situati<m  the  consjiiracy  and  the  consummated  act 
are  diffci-ent  offenses,  in  the  sense  at  least  that  the  fact  that 
the  offense  has  been  committed  is  no  legal  bar  to  a  prosecution 
for  the  conspiracy.  In  Ochs  v.  People,  supra,  it  was  said  that 
it  is  not  essential  to  a  conspiracy  that  the  object  thereof  be 
possible.  We  will  not  further  discuss  this  question.  It  is  not 
im])robal)le  that  more  has  been  already  said  than  is  warranted 
in  its  proper  solution.  We  eonf(\ss  that  when  it  was  first 
suggested  on  the  oral  argument  it  hardly  seemed  to  be  worthy 
of  serious  attention  or  that  the  leai'ued  counsel  so  supposed. 
ViXit  an  examination  of  the  full  discussion  of  the  subject  in 
counsel's  briet  satisfies  us  Ave  were  at  least  in  error  as  to  the 
state  of  his  mind,  and  we  have  treated  it  accordingly  and  put 
all  the  labor  \ipon  it  which  the  gravity  thereof  would  call  for 
if  there  were  a  reasonable  doubt,  befijre  a  study  of  the  subject, 
as  to  whether  the  case  might  turn  upon  its  solution. 

We  have  now  considered,  we  believe,  all  the  imjwrtant  con- 
tentions and  suggestions  advanced  by  counsel  for  the  respective 
parties,  which  from  any  point  of  view  could  stand  in  the  way 
of  an  examination  of  the  complaint  and  the  evitlence,  assum- 
ing, without  intending  to  decide,  as  yet,  that  section  4J:GGa, 
]iev.  St.  1S98,  is  a  valid  i)rovislon  of  law.  It  has  been  seen 
that  the  couimituient,  on  its  face,  justified  the  sheritT  in  hold- 
ing the  defendants  in  error  to  await  their  trial  for  a  violation 
of  such  section,  and  that  it  was  couijjetent  for  the  Circuit  Court, 
in  the  habeas  corpus  suit,  the  proceedings  before  the  examin- 
ing magistrate  having  been  duly  presented  iov  consideration, 
to  go  behind  the  comuiituient  and  determine  whether  the  com- 
plaint, by  any  reasonable  construction,  stated  an  offense  within 
the   meaning   of   such   statute,   and   whether   there    was   any 
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evidence  tending  to  establish  the  two  essentials  for  hold- 
ing the  acousod  for  trial,  i.  e.,  that  the  ofltense  chiirgod 
had  been  coniiiiittcd  and  that  there  was  probable  cause  to  be- 
lieve the  accused  guilty  thereof.  Sufficient  has  also  been  said 
to  show  that  the  general  language  of  the  complaint,  standing 
alone,  to  the  eifect  that  the  accused  did,  on  a  day  and  at  a 
])lace  named — which  satisfied  the  requisites  of  the  statute  to 
that  extent — concert  together  with  intent  nudiciously  to  in- 
jure The  Journal  Company  and  the  other  ]iersons  named,  in 
their  trade  and  business,  sufficiently  charged  the  doing  of  those 
acts  made  an  offense  by  the  statute.  That  such  general  lan- 
guage substantially  follows  section  440r)a,  and  that  such  sec- 
tion is  the  only  statute  making  a  consjiiracy  without  an  overt 
act  a  criminal  offense,  is  not  questioned.  It  follows  that  the 
complaint  must  be  construed  with  reference  to  such  statute, 
and  be  held  to  satisfy  it  unless  the  general  language  thereof 
is  connected  with  allegations  which  take  therefrom  some  es- 
sential element. 

At  this  ])oint  we  meet  the  claim  of  counsel  for  defendants 
in  error  that  the  statement  of  the  particulars  of  the  alleged 
wrongful  agreement,  and  of  the  acts  done  pursuant  thereto, 
explains  the  meaning  of  the  general  charge  and  in  that  way 
rendei's  the  com])laint  insufficient.  To  that,  answer  is  nuide 
by  counsel  for  plaintiff  in  error  that  the  allegations  as  to  acts 
done  pursuant  to  the  conspiracy  were  unnecessary,  the  offcMisc 
being  ci»m])lete  as  soon  as  the  agreement  was  ma<le  to  coiiuiiit 
the  malicious  injury,  therefore,  that  such  allegations  should  ho 
rejected  as  surplusage.  That  is  undoubtedly  a  correct  rule, 
but  no  reason  is  ])erceived  why  the  statement  of  the  particulars 
of  the  agreement  can  bo  rejected.  It  is  ]»lain  that,  while  the 
comjilaint  states  generally  an  agreement  to  maliciously  injure 
the  ixM'sons  named  in  their  trade  and  business,  in  the  terms 
of  the  statute,  and  then  states  that  the  meiid)ers  of  the  unlaw- 
ful coudiiuation,  pursuant  to  their  unlawfid  purpose,  agreed  to 
do  certain  siteeiiic  acts  mentioned,  the  real  purpose  of  the 
complainant  was  to  state  but  one  offense — not  an.  unlawfid 
cons])iracy  to  injure  generally,  the  jiersons  named  in  their 
business  and  also  an  unlawful  cons])iracy  to  injure  them  in 
such  business  in  a  ])articular  way.  The  facts  were  stated  first, 
according  to  their  legal  effect  and  second  in  detail.  That  is 
the  only  reasonable  construction  of  the  complaint.     It  should 
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bo  read  as  if  flic  language  were  to  the  effect  that  the  accused 
inalicioiisly  coii.si)ircd  together  to  nialicionsly  injure  the  per- 
sons named  in  their  business,  in  that  they  agreed  and  concerted 
together,  in  manner  and  form  as  staled  in  the  statute,  to  malic- 
iously injure  such  ])ersons  by  doing  the  particular  things 
alleged.  That  was  the  conclusion  reached  by  the  circuit  judge. 
He  disposed  of  the  case  at  that  i)oint  on  a  S(i])posed  insuf- 
iieieney  of  the  eoin]daint.  If  he  had  gone  further  and  ex- 
amined the  evidence  the  result  would  not  have  been  dilferent; 
for  that  only  tended  to  establish  the  truth  of  the  com])laint. 
Viewed  in  the  ^ight  of  the  particular  allegations  as  to  the  na- 
ture of  the  coud)ination  the  evidence,  for  tb.ut  ])urpose,  was 
ani])le  to  give  the  examining  magistrate  jurisdiction  to  pass 
upon  the  truth  of  such  allegations  to  the  extent  necessary  to 
hold  the  accused  to  trial. 

At  this  time  it  seems  necessary  to  restate  the  charge  con- 
tained in  the  complaint  as  we  have  construed  it.  Upon  that 
turn  the  remaining  questions  to  be  considered. 

According  to  the  complaint  it  was  in  substance  agreed  be- 
tween the  defendants  in  error  Mclvin  A.  Uoyt,  re])reseuting 
The  Daily  Xews,  AJhrrt  llucgin,  representing  The  ]\Iilwau- 
kee  Scnlincl,  and  Andirir  J.  Aikcns,  reiiresenting  the  Evening 
Wisconsin — each  conl rolling  the  columns  of  the  ])a])er  with 
which  lu*  was  connected,  ei  ch  paper  being  a  daily  newspaper 
]»ul)lished  in  the  city  of  ^lilwaukee  and  a  medium  for  advertis- 
ing business  in  the  same  held  occupied  by  The  Journal  Com- 
l>imy,  the  publisher  of  a  newspa])er  called  The  ^lilwankee 
-louriiid,  also  a  uu'dium  for  advertising  business — that  whereas 
the  latter  had  raised  its  rates  25  per  cent  above  those  cus- 
tomarily charged  for  such  service  by  it  and  the  proprietors  of 
the  other  ])a])ers  named,  if  any  person  agreed  to  pay  or  paid 
The  Journal  Comjiany  its  increased  rates  for  advertising  in 
its  i)ai!er,  he  should  not  have  the  privilege  of  advertising  in 
any  of  the  other  newspapers  unless  he  should  advertise  in  all 
of  them  at  such  increased  rates;  but  that  any  person  who 
should  decline  to  pay  The  Journal  Couipany  said  increased 
rates  for  advertising  in  its  pa])er  should  have  the  jirivilego 
of  advertising  in  any  or  all  of  the  other  papers  at  the  old 
rate.  Xow,  it  is  said  there  is  nothing  in  that  from  which  a 
reasonable  inference  of  the  malicious  purpose  called  for  by 
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the  sfatuto  can  arise;  that  sucli  intent  means  bad  intent  to  in- 
jure another  in  the  sense  of  coininitting  an  aetionable  injury, 
while  the  tonus  of  the  agreement  indicate  only  a  purpose  on 
the  i)art  of  those  concerned  in  it  to  promote  their  own  iiiler- 
ests  regardless  of  those  of  their  competitor.  The  nudice  of 
the  stature  is  evidently  malice  in  law,  not  necessarily  ill  will 
or  malice  in  fact.  It  means,  as  is  commonly  said,  a  wrougfid 
act  done  intentionally  without  just  cause  or  excuse.  The  stat- 
ute does  not  deal  with  thiugs  corporeal,  as  the  person  or  i)rni)- 
crty  of  another,  but  with  his  reputation,  trade,  business  or  ])i'o- 
fession.  If  we  can  sec  in  the  agreement,  by  reasonable  in- 
ference, the  ind(>pendent  purpose  to  harm  The  Journal  Com- 
pany in  its  business  of  furnishing  to  the  trade  facilities  for 
advertising,  that  is  sufficient  as  regards  the  element  of  mal- 
ice. There  seems  to  be  no  difficulty  about  that.  The  princi- 
ple that  every  one  is  presumed  to  intend  the  natural  and  ])r()l)- 
ablo  consequences  of  his  voluntary  acts  suggests  at  once,  upon 
looking  at  the  agreement,  that  the  primary,  if  not  sole  end 
in  view  was  to  force  The  Journal  Company  to  reduce  its  ad- 
vertising rates  to  the  old  standard  or  cause  it  to  lose  custom, 
either  of  which  alternatives  would  result  in  pecuniary  loss  to 
it  and  one  of  them  in  the  destruction  of  the  freedom  of  at!- 
tion  every  one  is  entitled  to  enjoy  in  the  conduct  of  his  busi- 
ness, without  turning  any  pecuniary  or  other  legitimalc  gain 
to  its  competitors.  If  the  agreement  contemplated  that  any 
legitimate  benefit,  under  any  circumstances,  would  flow  to  the 
particijiants  therein  or  the  concerns  they  represented,  by  com- 
])elling  The  Journal  Company  to  reduce  its  rates  for  advrr- 
tising,  the  ground  for  it  is  not  disclosed  by  the  transaclinu 
as  stated,  and  it  is  one  of  those  mysteries  of  a  special  calling 
that  persons  outside  thereof  cannot  comprehend.  How  coniJ 
any  material  benefit  have  been  expected  by  any  member  of  the 
cond)ine,  from  causing  a  customer  or  customers  of  The  Journid 
Comi)any  to  leave  it  rather  than  bo  denied  the  use  of  any  other 
efficient  newspaper  medium  for  advertising  in  the  field  oc- 
cujiied  by  the  four  competitors  ?  No  one  has  seemed  to  seri- 
ously attempt  to  answer  that  for  defendants  in  error.  Any 
reason  that  could  be  suggested  would  be  so  remote  and  trifling 
as  not  to  appeal  to  our  reason  as  the  purpose  of  forming  such 
an  elaborate  and  far-reaching  scheme.  In  only  one  view  that 
wo  can  even  inuiginc  can  it  be  said  that  substantial  coutem- 
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plated  benefits  to  the  members  of  the  combine  could  have  been 
expected,  and  that  is  this:  Assuming  that  the  reasonable 
necessities  of  business  required  at  least  two  newspaper  mediums 
for  advertising  in  the  particular  field  in  question,  the  advan- 
tages of  The  Journal  Company's  paper  was  so  great  that  rather 
than  forego  the  use  thereof  it  was  supposed  that  advertisers, 
in  considerable  numbers,  would  pay  the  severe  penalty  pre- 
scribed by  the  agreement.  ]3ut  that,  so  far  as  anything  goes 
which  appears  in  the  complaint  or  the  evidence,  has  little  or 
nothing  ^'^  rest  upon.  So,  instead  of  looking  into  the  agree- 
ment in  vain  for  anything  reasonably  suggesting  an  intent  to 
harm  The  Journal  Company  in  its  business,  we  have  great 
ditficnlty  in  discovering  any  other  intent,  and  are  not  able  to 
solve  that  difficulty  without  resorting  to  conjecture. 

It  follows  that  we  reach  the  conclusion  that  the  comjilaint 
admits  of  a  construction  which  will  satisfy  the  statute,  and  also 
that  there  was  some  proof  that  the  defendants  in  error  made 
the  agreement  to  maliciously  injure  The  Journal  Com^^any 
ill  its  business  as  charged.  We  are  next  to  consider  whether 
it  was  such  an  injury  as  satisfies  the  calls  of  the  statute.  Coun- 
sel for  defendants  in  error  say  it  was  not;  that  it  was  only  an 
ordinary  agreement  between  independent  persons  in  their  own 
business,  to  maintain  prices  at  a  particular  level  for  the  pro- 
motion of  their  legitimate  interests;  that  such  a  combination 
is  not  illegal  in  the  sense  of  being  actionable  at  common  law; 
that  the  statute  docs  not  change  that,  or,  if  it  does,  that  it  is 
unconstitutional. 

We  have  already  proceeded  beyond  some  elements  of  the 
above  somewhat  compound  proposition,  but  those  parts  to 
which  wo  have  already  adverted  were  so  exhaustively  gone 
over  by  the  able  counsel  who  argued  the  case,  both  in  the  main 
argument  and  on  the  reargument  thereafter  accoi-ded  for  that 
special  purpose,  that  we  will  give  some  further  attention  in 
this  conection  to  what  has  already  been  referred  to  incidentally. 

Assuming,  for  the  moment,  that  the  agreem<3nt  is  of  tlie  na- 
ture contended  for,  as  indicated,  and  that  the  statute  is  aimed 
at  such,  it  does  not  follow,  in  our  judgment,  that  entering  inr? 
it  was  not  a  criminal  offense.  That  one  person,  acting  by  him- 
self, or  many  in  combination,  may,  in  the  legitimate  pursuit 
of  their  own  business,  injure  the  business  of  a  rival  even  to 
the  extent  of  impoverishing  him  and  driving  him  out  of  the 
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fiold  of  industry  occui)kMl  in  common,  leaving  him  remediless 
for  his  misfortune  in  the  absence  of  a  statute  to  the  contrarv, 
must  be  admitted.  Xaticmal  and  State  legislatures  have  dealt 
with  that  subject  in  many  instances,  in  recent  years,  and  nni- 
foriidy  with  success,  so  far  as  regards  constitutional  limita- 
tions— so  much  that  way  that  the  man  of  learning  must  be 
recognized  as  one  of  courage  who  Avill  attempt  at  this  late  day 
to  challenge  legisla^ve  power  in  that  regard  on  constitutional 
grounds.  The  time  seems  past  for  that,  as  regards  condjina- 
tions  of  individual  iiidependeut  interests,  designed  to  reniaiii 
inde])endeut  for  most  purposes,  but  to  act  in  combination  to 
control  trade.  By  numerous  decisions  of  the  highest  court?  in 
this  country,  the  police  power  incident  to  sovereignty  has  been 
held  to  be  broad  enough  to  jiermit  the  legislature  to  deal,  by 
creating  civil  or  criminal  liability,  or  both,  with  all  combina- 
tions in  restraint  of  trade  which  are  void  by  ci>mnion-law  rules 
on  grounds  of  ])ublic  policy,  and,  within  reasonable  limits  to 
he  set  by  courts  in  the  light  of  constitutional  safeguards,  to  say 
that  things  are  contrary  to  public  jiolicy  not  so  before,  to  legis- 
late against  them  and  to  enforce  the  legislative  will  by  civil  or 
criminal  liability,  or  both: — within  the  broad  ticld  indicated, 
to  regulate  or  ]irohibit  any  coml)ination  of  the  kind  we  are 
talking  about,  formed  for  the  pur])ose  of  restraining  trade  or 
disturbing  those  natural  business  conditions,  whore  every  indi- 
vidual is  supi)osed  to  be  free  to  contend  with  every  other  in  tlio 
regular  course  of  business.  We  ai'o  six'iiklng  liere  of  indo- 
])endent  interests  concerting  together  for  tlie  ])urposc  men- 
tioned. That  must  be  kejit  in  mind.  Tlicse  (lucslions  have 
been  so  firndy  settled  that  no  courv  will  now  venture  to  do 
more  than"  to  follow  what  has  been  decided.  Contracts  that 
o|)ei"ate  merely  in  restraint  of  trade,  such  as  it  is  eontemlcil 
the  one  in  question  was,  even  tbougli  unreasonable,  were  not 
actionable  at  all  at  the  common  law.  Tiny  were  void,  merely. 
The  courts  would  not  enforce  or  give  effect  to  tluMii.  Hut  new 
conditi<ms  have  arisen  creating  new  dangers,  or  intensifyiiig 
old  ones  that  were  once  considered  so  trilling  as  to  ])ass  un- 
noticed, calling  for  Jiew  restraints  and  new  nMiiedies.  Wlio 
can  say  that  sovereign  ])ower  has  been  so  surrendered  as  to  be 
left  incapable  of  dealing  with  that  subject.  Right  or  wrong, 
those  dangers  have  been  considered  so  great,  and  j)ower  to  deal 
with  them  so  ample,  that  legislation  has  gone  to  the  length  wo 
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have  indicated,  making  combinations  to  stifle  indo])endent, 
individual  competition,  illejitil  and  actionable,  civilly  and 
criiiiinally,  all  upor.  the  broad  ground  that  legislative  authority 
exists  in  .the  administration  nf  the  police  power,  to  regulate 
or  ])n)hibit  those  thing-i  which  arc  contrary  to  public  policy 
by  the  rules  of  the  common  law;  and  to  go  further  and  de(er- 
jiiine,  in  the  light  of  new  conditions,  what  is  detrimental  to  the 
jxiblic  welfare,  and  to  legislate  accordingly. 

On  what  has  been  said,  the  following  of  many  authorities  that 
might  be  cited  are  in  point:  U.  S.  v.  Addijsluii  Pipe  lO  SI  eel 
Co.,  29  C.  C.  A.  141,  85  Fed.  271,  40  L.  E.  A.  12^;  U.  S.  v. 
Tiaiis-Missonri  Firu/ld  Ass'ii,  lOG  U.  S.  290,  17  Suii.  Ct.  540, 
41  L.  ed.  1007;  Gibbs  v.  McXedey  (C.  C.)  102  Fed.  594; 
XcHlev  V.  Brewing  Co.,  IGl  Pa.  473,  29  Atl.  102,  24  L.  R.  A. 
217;  People  v.  Sheldon,  139  X.  Y.  251,  34  K  E.  7S5,  23  L. 
R.  A.  221  ;  Jarhson  v.  Slanfiehl,  137  Ind.  592,  30  X.  E.  345, 
37  X.  E.  14,  23  L.  II.  A.  5SS;  Peoj)le  v.  Nussbaam,  32  ]\Iisc. 
(X.  Y.)  1  ;  00  X.  Y.  Sui)p.  129;  Leonard  v.  Poole,  114  X.  Y. 
371,  21  X.  E.  707,  4  L.  R.  A.  728;  People  v.  Milk  Exchange, 
145  X.  Y.  2(!7,  39  X.  E.  1002,  27  L.  R.  A.  437;  Ford  v. 
AsHoriarnn,  155  111.  100,  39  X.  E.  051,  27  L.  II.  A.  298. 
The  number  of  cases  that  could  be  cited  on  this  subject  is  so 
great  that  no  atteuijjt  has  been  made  to  do  more  than  collect 
here  a  few  that  contain  pretty  full  discussions  thereof.  A 
study  of  them  reveals  the  fact  that  the  power  of  public  opiniim 
in  favor  of  preventing  cond)inations  to  stifle  individual  free- 
dom in  business  and  the  sacrifice  of  those  benefits  that  are 
])0])ularly  supjiosed  to  flow  from  free  competition,  has  led  to 
legislation  in  most  of  the  States  of  the  Union,  as  well  as  by  the 
I'Y'deral  Congress,  and  that  in  but  very  few  instances  has  such 
an  enactment  met  the  bar  of  the  Constitution  of  State  or  Xa- 
tion.  A  late  work  that  treats  of  police  powers,  sums  uji  the 
subject  here  under  discussion  thus: 

''Jt  is  believed  that  the  constitutionality  of  none  of  the 
numerous  anti-trust  statutes  has  been  successfully  questioned 
on  the  ground  that  they  infringed  the  personal  liberty  of  con- 
tract, in  punishing  civilly  or  criminally  the  entrance  into  a 
contract  or  c(md)ination  in  unreasonable  restraint  of  trade. 
That  such  contracts  and  agreements  are  void,  indei)endently  of 
statute  and  at  the  connnon  law — so  far,  at  least,  as  to  justify 
the  courts  in  refusing  to  enforce  them  or  in  any  other  way  to 
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give  the  parties  to  them  the  aid  of  judicial  process  in  protect- 
ing and  enforcing  the  rights  of  parties,  which  grow  out  of 
such  agreements — has  been  too  long  the  settled  rule  of  law,  to 
admit  of  any  serious  question  now.  And  the  power  of  tlio 
State  to  declare  such  contracts  unlawful  being  conceded,  it  is 
completely  within  the  discretion  of  the  legislature  to  detenu iiio 
whether  such  unlawful  contracts  and  c<)mbinations  shall  Ito 
simply  ignored  by  the  courts  or  the  parties  to  them  bo  snl)- 
jccted  to  criminal  or  civil  liabilities."  1  Tied  Cont.  of  Pers. 
&  Prop.  §  112. 

Coming  back  to  the  question  of  whether  the  malicious  in- 
jury which  the  complaint  charges  against  the  defendants  in 
error  is  such  an  injury  as  the  one  named  in  the  statute,  it 
seems  that  it  makes  little  difference  whether  we  view  the  stat- 
ute as  merely  declaratory  of  the  conanon  law  or  as  in  the  lino 
of  the  numerous  State  statutes  to  which  we  have  referred, 
condemning  combinations  to  restrain,  or  injurious  to,  trade. 
It  has  the  distinctive  element  of  malice,  which  satisfies  com- 
mon-law requirements  of  a  malicious  combination  to  injure, 
which  is  actionable  for  civil  damages  and  punishable  as  a  crim- 
inal offense  by  common-law  rules,  as  we  shall  see  later,  ^lucli 
confusion  is  created  in  cases  ui  this  kind  by  using  expressions  of 
courts  made  on  one  state  of  facts  or  as  regards  one  foi-ni  of 
action,  to  support  a  conclusicm  in  a  case  involving  a  different 
principle.  A  large  number  of  cases  are  cited  to  our  attention 
where  it  is  said  that,  if  an  act  committed  by  one  is  not 
actionable,  it  is  not  where  committed  by  many  acting  in  con- 
cert. The  fJlacy  of  that,  as  applied  to  cons))iri:icv  in  its 
criminal  aspect,  where  there  is  the  distinct  and  substantive 
wrong  of  intent  to  injure,  was  sufficiently  treated  by  this  cmrt 
in  Martens  v.  Eeilly  (decided  Jan.  8,  1901)  109  Wis.  4(il, 
84  N.  W.  840.  Counsel  for  defendants  in  error,  however,  in- 
sist upon  that  doctrine  in  this  case,  citing  many  civil  eases 
where  it  has  some  application,  damages  being  the  gist  of  the 
action,  among  which  are  three  late  English  cases  that  deserve 
careful  consideration.  If  the  doctrine  of  those  cases,  as  settled 
in  the  last  of  them,  is  to  prevail,  we  must  all  revise  our  no- 
tions of  the  law  of  conspiracy,  and  the  books  must  be  rewritten. 
Tlie  following  are  the  cases  referred  to:  Mogul  8.  S.  Co.  v. 
McGregor,  23  Q.  B.  Div.  598,  S.  C.  decided  in  House  of  Lords 
and  reported  in  (1892)  App.  Cas.  25;  and   ^^uttlcy  v.  Him- 
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mons  (1898)  1  Q.  B.  Div.  181.  The  first  case  involved  a 
combination  to  nionojx.lizo  trade  at  the  cxpensn  of  plaintiff, 
but  no  elc'uicnt  of  malice  was  f(jnnd.  The  action  was  to  re- 
cover damages.  In  that  situation  it  was  true  that  the  defon<l- 
ants  were  not  lial)le  in  combination  if  one  of  them  would  not 
have  been  had  he  acted  alone.  The  interesting  feature  of  that 
case  is  absence  of  malice.  When  first  decided  all  the  learned 
judges  who  wrote  ui)on  the  question  reached  the  conelusicm  on 
which  the  judg'ncnt  of  the  court  was  entered,  upon  the  theory 
that  no  s])eeif!c  intent  on  the  part  of  the  defendants  to  injure 
the  plaintiff  wrongfully,  no  malice,  was  disclosed  by  the  testi- 
mony. Ijowcn,  L.  J.,  said :  ''Ceutain  kinds  of  conduct  not 
criminal  in  any  one  individual  may  become  criminal  if  done 
by  cond)inatiun  among  several."  "A  combination  may  make 
op])ressive  or  dangerous  that  Avliich,  if  it  proceeded  only  from 
a  single  person  would  lie  otherwise,  and  the  very  fact  of  the 
combination  may  show  that  the  object  is  simply  to  do  harm, 
and  not  to  exercise  one's  own  just  rights."  Tay,  L.  J.,  said: 
"I  lay  out  of  consideration  this  case  of  competition  nsed  as 
a  mere  engine  of  malice,  even  where  I  do  not  in  terms  repeat 
the  excej)tion."  Lord  Haimen  said:  "I  know  of  no  restriction 
imposed  by  law  on  com])etition  by  one  trader  with  another, 
with  the  sole  object  of  benefiting  himself.  I  c<msider  that  a 
different  case  would  have  arisen  if  the  evidence  had  shown  that 
the  object  of  the  defendants  was  a  malicious  one,  namely,  to 
injure  plaintiffs,  whether  they,  the  defendants,  should  be  ben- 
efited or  not."  TJte  Mogul  S.  S.  Co.  Case,  as  ajipears  from 
the  opinions  rendered  in  both  courts,  is  full  of  expressions 
s'lowing  that  it  was  not  supposed  then  that  an  act,  not  ac- 
tionable if  perpetrated  by  one,  could  not  be  made  so  when 
perpetrated  by  several  in  combination,  or  that  liberty  to  form 
business  combinations  to  promote  the  business  of  the  members 
thereof  in  the  free  course  of  trade,  applied  to  combinations 
of  traders  in  the  same  calling  to  maliciously  injure  a  rival. 
The  free  course  of  trade  that  one,  or  a  number  in  combination, 
may  legitimately  enjoy,  does  not  include  the  right  to  malic- 
iously injure  another  in  his  free  course  of  trade.  Such  is  the 
decision  in  the  Mogul  S.  S.  Co.'s  Case  on  its  face.  "We  should 
say  that  must  have  been  the  view  of  the  learned  men  who  pro- 
nounced the  opinions  in  that  ease,  if  it  were  not  for  what  fol- 
lowed in  the  subsequent  case,  because  it  is  in  harmony  with 
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many  decisions  cited  and  approved  in  the  opinions,  a  jUfod,", 
instance  beinj^  (Jrcfjonj  v.  Bninsicirl',  0  Man.  &  G.  20'>,  wlii'i'c 
it  was  held  that  iireconcerted  hissinti'  of  an  aclor,  for  the  jnii'- 
pose  of  injni'inf>;  liiin  in  his  ])n)f('ssi(in,  was  actionahle.  'I'liii; 
and  many  other  cases  decided  on  tlio  same  i)rinciple  wci-i 
ajiproved.  If  we  say  that  such  principle  had  prevailed  in 
the  Enj>lish  courts  for  two  centuries  ])rior  to  the  J/n//,/' 
S.  S.  Co.  Case,  wo  are  snpjiorted  hy  the  Lord  Chanccllnr 
in  Alhn  v.  Flood  (IS'JS)  A])p.  Cas.  1.  Tliere  the  ele- 
ment of  conspiracy  was  ahsent,  hut  the  element  of  nialicte  w;i-i 
present.  The  majority  of  the  court  there,  contrary  to  wliai 
was  said,  inferentially  at  least,  and  what  all  of  the  judges  wci'c 
so  careful  to  say  as  to  indicate  that  it  was  the  turnin,i>'  jxiiiit 
in  their  minds,  in  the  Mogul  S.  S.  Co.  Case,  deci<led  tliiil 
nudice  in  and  of  itself  could  not  render  tliat  a  ground  fn,' 
civil  liability  which  without  it  would  be  lawful.  The  reasuiiiiiu 
to  su]>])ort  that  and  the  decision,  at  least  as  a]iplie(l  to  a  coii- 
s]>iracy  with  nudice,  is  out  of  harmony  with  riiiht  and  justice, 
and  out  of  haruiony  wilh  a  multitude  of  cases  that  liad  i)v(ii 
theretofore  decided  by  English  courts,  and  the  teachings  oi' 
those  who  had  built  and  tilled  the  storehouses  of  leai'uiii;.: 
from  which  all  draw,  outside  of  legal  ojtinions.  Jlow  can  it  li  ■ 
harmonized  wilh  Cirgori/  v.  IJninsiricI,-,  where  the  conspira- 
tors were  held  liable  because  of  their  malicious  ])uri)os(';  nii  i 
Clifford  V.  Jtiaiidon,  2  Cam]).  o5S,  a  siiuilar  case;  or  d'arrc! 
V.  Taijlor,  Cro,  Jac.  5(57,  where  nndicious  imjjeding  of  \v  ;•!.- 
men  was  held  actionable — the  authority  of  whicii,  uj)  to  Al'm 
V.  Flood,  had  never  been  questioned.  'J'hose  simple  caMs  con- 
tain all  the  ])rinciples  which  govern  this  case,  on  the  par- 
ticular question  under  discussion. 

The  decision  in  Allen  v.  Flood  was  not  reached  by  any  grca' 
weight  in  nnnd)er.  Lord  ^^'atslln,  Avho  delivered  th(>  main 
opinion  in  favor  of  it,  confessed  that  the  rule  established  wa^ 
new  in  English  law.  The  Lord  chancellor  labored  with  gr.-at 
vigor  to  stem  the  tide  of  what  he  considered  would  amomil 
to  a  judicial  destruction  of  a  system  of  law,  on  an  im|)or;ant 
subject,  which  was  as  old  as  the  common  law.  lie  said  (hal 
the  decision  overruled  the  views  of  the  most  distinguishi'l 
judges  of  England  who  had  s[)oken  on  the  subject  for  200 
years;  that  it  was  a  dej-'arturc  from  the  ])rineiplo  that  ha! 
theretofore  guided,  the  courts  iu  the  i)reservatiou  of  individual 
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lihorty.  ITc  cito«l  nnniorous  oxprossioiifl  of  the  fliiirnotcr  of 
lliosc  which  wo  hiivo  quoted  from  iho  opinions  of  the  jmlfics 
ill  tho  Mofjiil  S.  »S'.  Co.'s  Casf,  nnd  said  that,  "If  tho  ek'nicnts, 
which  each  nohle  hird  in  turn  pointed  out  did  not  exist  in 
that  case,  had  in  fact  existed,  the  decision  would  have  been 
the  other  way."  Lord  ^Morris  said  that  the  decision  over- 
turned "the  overwhelming  judicial  o])inion  of  Knfi,laud."  In 
that  situation  one  can  discover  very  little  in  the  case  to  war- 
rant adopting  it  and  extending  the  principle  thereof  to  a  com- 
bination to  nuiliciously  injure. 

After  Allen  v.  Flood,  it  was  but  a  step  to  reach  lIuHlcij  v. 
Slniinons,  supra.  The  conclusion  there  was  in  harmony  with 
what  J^ord  llalsbury  evidently  anticii)ated  would  be  the  iinal 
outcome  of  the  rule  ho  so  vigorously  dissented  from.  The 
(Miurt  lield,  cond»iiiing  the  doctrine  of  the  Mogul  S.  S.  Co. 
('(ISC  and  that  oi  Allen  v.  Flood,  that  a  conspiracy  with  nudice, 
ti)  do  an  act,  gives  a  right  of  action  only  when  the  act  agreed 
niuiu  to  be  done  and  in  fact  d<ine,  woidd  have  been,  without 
l)ro-concert,  actionable  as  a  civil  injury;  because  an  act  law- 
fid  without  malice  is  not  made  unlawful  bv  the  addition  of  the 
ciciiicnt  of  malice. 

While  it  is  true  that  the  doctrine  of  the  cases  referred  to, 
even  up  to  the  final  conclusicm  in  llullley  v.  Sinunons,  has  to 
some  extent  influenced  the  judicial  ])olicy  of  this  country,  it  is 
safe  to  say  that  the  teachings  thereof  have  not,  u|)  to  this  time, 
been  adopted  here  in  any  material  degree.  In  courts  Avhere  it 
has  been  jjartially  adojjted  there  have  often  been  most  vigorous 
dissents,  as  for  exam])le,  Passaic  Print  Worls  v.  Ely  cO  Walker 
Dnj-Uoods  Co.,  44  C.  C.  A.  4l>(5,  105  Fed.  1(53.  Mr.  Eddy, 
in  his  work  on  Combinations,  published  the  present  year,  after 
a  very  careful  review  of  all  of  those  cases,  said,  speaking  of 
llallleij  V.  Simmons: 

"If  this  decision  be  sound,  there  is  little  indeed  to  the  law  of 
civil  cons])iracy.  The  conclusion  reached  is  logically  correct 
if  the  premises  bo  admitted.  If  tho  proposition  is  sound  that 
a  conspiracy  to  do  certain  acts  gives  a  right  of  action  only 
where  the  acts  agreed  to  be  done,  and  in  fact  done,  woidd  have 
involved  a  civil  injury  to  the  ]^Iaintiff,  regardless  of  any  con- 
federation, then  tho  combination  is  entirely  immaterial,  and 
the  entire  law  of  civil  cons])iracy  is  a  su])erfluous  discussion. 
*     *     *     But,   notwithstanding  the   decision   in  llultleij   v. 
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Sliinnons,  wo  believe  tlic  law  for  Knglnnd,  and  cortninly  for 
tile  rnitcil  Slittes  to  be  well  Hcttlcd,  to  tbo  effect  tbat  i»iirli('s 
to  n  coiis])ira('y  mny  be  liable  for  (Ininngcs  occasioned  by  net-s 
which,  if  done  by  individuals  Hcvernlly,  would  not  give  rim 
to  n  cause  of  act  ion."     Section  .'»0.'5. 

In  order  to  well  understand  tbat  cliaractcrizntion,  one  must 
know  that,  afkjr  a  review  of  numerous  cases,  the  author  de- 
<lnced  the  eonelnsion  tbat  the  element  of  malice,  the  intent  to 
injure  on  the  ]>avt  of  several  acting  in  combination,  will  make 
tbat  actionable  tbat  would  not  otherwise  bo  so. 

'J'his  court  lias  often  held  tbat  an  executed  cons])ira('y  to 
inflict  a  nudieious  injury  is  acitionable.  To  hold  otherwise 
now  and  follow  Jftillicij  v.  Sinuimns,  would  bo  to  overrule 
those  cases.  Urall  v.  i^iriff,  1)9  Wis.  570,  75  X.  W.  HI; 
Associolion  v.  Nirzcroirsl'!,  05  Wis.  120,  70  X.  W.  ICC,  ;!T 
L.  K.  A.  127;  Clahoiv  v.  Uiicning,  lOG  AVis.  1,  81  N.  W.  lOO.'l. 
The  great  weight  of  authority,  almost  all  authcu-ity,  is  to  fh(! 
samo  effect.  We  give  a  few  citations.  1  Hawk.  P.  C.  4  I'l, 
§  2;  Stale  v.  Stcirarl,  50  Vt.  273,  9  Atl.  550;  Carew  v.  Uulhn- 
ford,  lOfl  :\rass.  14;  Eiiz  v.  Exchnufjc  Co.,  70  :Minn.  1 10,  SI 
iN".  W.  73V;  t<lale  v.  Buclianon,  5  Har.  &  J.  317;  Com.  v. 
Waterman,  122  'Mn^n.  57;  Farmers'  Loan  tC  2'nist  Co.  v. 
Northern  Pac.  E.  Co.,  (C.  C.)  (iO  Fed.  803;  State  v.  Norton, 
23  'N.  J.  Law,  33;  State  v.  GlUhlcn,  55  Conn.  40,  8  Atl.  800; 
Sherry  v.  Pcrlins,  147  :^rass,  212,  17  K".  E.  307;  Smith  v. 
People,  25  111.  17;  Crump  v.  Com.,  84  Va.  027,  G  S.  E.  020; 
Doremns  v.  nciinessi/,  170  111.  008,  52  ^.  E.  024. 

In  the  last  case  above  cited,  Phillips,  J.,  speaking  for  the 
court,  sunniied  up  the  subject  under  discussion  thus: 

''Lawful  coini)etition  that  may  injure  the  business  of  an- 
other, even  though  successfully  directed  to  driving  that  other 
out  of  business,  is  not  actionable.  Nor  would  competition  of 
one  set  of  men  against  another  set,  carried  on  for  the  ])urpos(! 
of  gain,  even  to  the  extent  of  intending  to  drive  from  business 
tbat  other  set  and  actually  accoiiqdisbing  that  result,  be  ac- 
tionable unless  there  was  actual  malice,  '^falice,'  as  here  used, 
does  not  merely  mean  an  intent  to  harm,  but  means  an  intent 
to  do  a  wrongful  harm  and  injury.  An  intent  to  do  a  wnmg- 
ful  harm  and  injury  is  unlawful,  and  if  a  wrongful  act  is  done 
to  the  detriment  of  the  right  of  another,  it  is  malicious;  and 
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an  act  maHciously  doiip,  with  the  intent  and  purpose  of  injur- 
inp  another,  is  n»»t  hivvi'ul  enmpetition." 

That  cxpreflses  the  couiiiKin-law  doetrino  and  tho  ono  that 
prevails  here.  How  contrary  it  is  to  llallley  v.  Simmons  ap- 
pears Avithout  a  snjup'stion. 

The  hite  Enf>Ii.sh  (hictrino  seems  n(»t  to  bo  ono  of  those 
chaiifjes  whieh  cftuie  from  mere  (lev(!h»i)ment ;  it  is  a  rGVolnlion. 
'I'lie  ])resHuro  of  desire  for  frccilom  to  eoml)inc  to  monopoli/o 
trade  and  render  C(>nd)inati(ins  sueeessful  by  tho  malicrious  d('- 
strueti<»n  of  tho  business  of  eom))etitiors  is  not  liable  to  find 
favor  with  the  courts  in  this  eoinitry,  especially  at  a  time  when 
jddilic  opinion  to  tho  contrary  is  so  strong  that  much  of  tlu? 
lime  of  legislatures  is  oeeupicMl  in  inventing  new  methods  of 
preventing  cond)inati(ins  which  arc  perfectly  lawful  by  rules 
of  the  C(jmmon  law.  The  ideas  pressed  upon  the  attention  of 
the  court  in  this  case  have  Xkhhx  in'essed  upon  every  court  in 
lli(!  land  where  oi)portinuty  therefor  has  been  presented  since 
the  decision  in  tho  Mogul  S.  S.  ('o.  Case.  So  far  as  then 
develo])ed  tliey  were  presented  in  Farmer's  Loan  <C  Trust  Co. 
V.  Nurlhern  Vac.  R.  Co.,  supra,  and  rejected,  tho  learned  cir- 
cuit judge  who  wrote  the  o])ini(m  quoting  with  ajiproval  from 
Com.  V.  Carlisle,  lirightly,  X.  P.  30,  the  following: 

"It  will  therefore  bo  perceived  that  tho  motive  for  coud)in- 
ing,  or,  what  is  tho  same  thing,  tho  nature  of  the  object  to  be 
attained  as  a  consequence  of  the  lawful  act,  is,  in  this  class  of 
cases,  tho  discriminating  eireumstanee.  Where  the  act  is  law- 
ful for  an  individual,  it  can  bo  tho  subject  of  a  cons])iracy 
when  done  in  concert  only  where  there  is  a  direct  intention 
that  injury  shall  result  from  it,  or  where  tho  (tbjeet  is  to  bene- 
fit the  conspirators  to  tho  prejudice  of  the  public  or  the  op- 
pression of  individuals,  and  where  such  prejmlico  or  oppres- 
sion is  thj  natural  and  necessary  consequence." 

Frequent  recurrence  to  the  fundamental  principles  of  ac- 
tionable conspiracy  is  essential  to  keep  from  ingrafting  n]ion 
a  judicial  system  something  which  is  entirely  new,  to  meet  the 
desires  of  those  who  arrogate  to  themselves  tho  right,  not 
oidy  to  monopolize  trade  or  effort  in  some  particular  field, 
but,  under  tho  guise  of  fair  trade,  to  control  or  destroy  tho 
business  of  competitors  without  any  exjiectation  of  profit  to 
themselves — to  wrongfully  harm  such  competitors  merely  be- 
cause they  insist  upon  individual  right  to  conduct  individual 


1 

1 

■J  ' 

1 

■ 

i-i 

1 

380 


AMERICAN  CRIMINAL  REPORTS. 


i.  1!  & 


!r  ■ 


■I' 

I,  li 

■  <;!  I 

I'l  •: 


business  in  one's  own  way.  A  combination  witb  the  malicioi-^ 
purpose  indicated  is  an  actionable  wrong.  Had  it  not  been  t'n;- 
section  4r)()S,  Rev.  St.  lS!t8  adding  to  the  common-law  e.s>^(  m 
tials  of  an  indictable  cons]iiracv  the  necessity  for  an  overt  iii'. 
section  4400a,  would  have  been  unnecessary  to  enable  the  cnii,: 
to  punish,  criniiually,  such  wrongs.  That  is  a  mere  declji!':; 
tion  of  the  coiMnum  law.  It  o]ierates  as  a  rei)eal,  by  implic:',- 
tion,  of  section  4r)()8  so  far  as  otherwise  a  s]K'cific  overt  nc; 
would  be  re(piived  to  render  a  malicious  c<msi)iracy,  to  injure 
the  trade,  business,  reputation  or  profession  of  another,  iiii 
offense.  The  old  doctrine,  with  its  ancient  meaning,  slinnld 
be  referred  to  in  construing  section  4400a.  An  actionabk;  cini- 
sjiiracy  is  a  cond)inati(m  of  tw(t  or  more  persf>ns  for  the  jmr- 
pose  of  accoui] dishing  a  criminal  or  unlawful  object  by 
criminal  or  unlawful  means,  or  a  lawful  object  by  criminal 
or  uidawful  means.  One  may,  through  jmrely  nuilicious  iim- 
tives,  attract  to  himself  another's  customers  and  the  injury  be 
so  slight  in  contem])latiou  of  law  that  "Dc  viininii.s  nan  cnml 
lev"  aii])lies;  but  when  he  unites  others  with  him  to  ma- 
liciously injure  the  business  of  another  for  the  mere  gratitica- 
tion,  in  whole  or  in  part,  of  a  desire  to  inflict  such  injury,  llic 
condition  of  there  being  the  cmabiued  force  of  many  directed 
towards  another,  characterized  by  the  element  of  malice,  ren- 
ders the  act  of  combining  for  the  ])articular  ])urp{)se  unlawful 
and  a  substantive  offense,  in  the  absence  of  a  statute  recpiiring 
some  additional  element.  As  said,  in  eff'cct,  in  Farmers'  Loan 
tO  7'rust  Co.  V.  XorUicrn  Pac.  11.  Co.,  supra,  the  union  of 
individual  forces  by  agreement,  to  aceomjdish  the  injury,  gives 
to  such  agreement  the  character  of  a  ])ur])(ise  to  reach  the  end 
in  vi(W  by  violence,  and  the  accomidislmient  thereof  tlie  char- 
acter of  a  i)uri)ose  effected  by  violence.  The  law  never  has 
and  probably  never  will  leave  an  individual,  or  class  of  indivi- 
duals, remediless  against  such  a  wrong. 

This  opinion  has  been  carried  to  great  length.  The  justi- 
fication therefor,  if  there  is  any,  lies  in  the  imi>ortance  of  the 
case  and  the  numerous  questions  ])resented  for  decision.  All 
of  such  q\u>stions,  as  regards  the  character  of  the  wrong  com- 
plained of,  from  the  standpoint  of  counstd  for  defendants  in 
error,  have  their  best  supjiort  in  the  three  English  cas(>s  to 
which  we  have  ])articularly  referred.  A  full  discussion  of  them, 
as  it  seems,  leave  little  more  that  need  be  said.     As  indicated 
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at  iLc  commonccmont,  a  loiicj  (»])inion  was  unavoidable  if  ref- 
oi'onco  was  to  bo  made  even  briolly  to  the  many  ])oinI.s  ])i'c- 
sonted  in  the  volnminou.s  briefs  of  counsel.  As  it  is,  thei'',-  are 
some  to  which  w(!  have  referred  only  briefly,  thoufih  it  is  be- 
lieved that  all  have  been  covered  in  ]>rinci])le.  Our  conclusion 
is  this:  the  term  'Mnalicious  injury,"  as  used  in  the  statute,  is 
synonymous  with  that  term  at  the  common  law;  it  refers  to 
the  inlliction  of  a  wroni;l"ul  injury  intentionally;  such  a  wrong 
is  actionable  even  though  the  same  purpose,  if  formed  and  exe- 
cuted by  an  individual,  would  not,  in  contem])lalion  of  law, 
be  considered  suHiciently  serious  to  call  successfully  for  legal 
redress.  There  is  nothing  in  this  militating  at  all  against  the 
right  of  individuals  to  cond)ino  and  associate  together  for  the 
])urpose  of  promoting  their  individual  welfare  in  any  legit i- 
nuite  way.  It  strikes  only  at  the  asserti(m  of  a  right  of  com- 
bining to  resort  to  the  use,  as  a  single  power,  of  the  individual 
abilities  and  resources  of  two  or  more  to  wrongfully  accom- 
plish harm  to  another  in  the  lino  of  those  things  meuti<med  in 
the  statute.  It  is  in  harmony  Avith  the  doctrine,  so  definitely 
stated  by  Baron  JJrammel  in  Jicg.  v.  Dniitt,  10  Cox,  Cr.  Cas. 
T)!);*,  that  it  has  often  been  quoted  by  courts  and  textwriters 
and  nowhere  rejected:  "The  liberty  of  a  man's  mind  and  will 
to  say  how  he  shall  bestow  himself  and  his  means,  his  talents 
and  his  industry,  is  as  much  a  subject  of  the  law's  protection 
as  that  of  his  body;"  and  "if  any  set  of  men  agree  among 
theiiiselves  to  coerce  that  liberty  of  mind  and  thought  by  com- 
pulsion and  restraint,  they  are  guilty  of  a  criminal  oifcnse." 

The  orders  of  the  Circuit  Court  discharging  the  defendants 
in  error  are  severally  reversed  and  the  cause  is  remanded  with 
directicms  to  renuind  them  to  the  sheriff  of  Milwaukee  County. 

DoDUK,  J.,  took  no  i)art. 
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Fx  Pakte  Dela. 

25  Nev.  346—83  Am.  St.  Rep.  603—60  Pac.  Rep.  217. 

Decided   March   7,   1900. 

Habeas  Cobi'us — Practick:  Scope  of  the  writ  of  habeas  corpus- 
Void  conviction — Indictment  for  murder,  hut  verdict,  guilty  of 
rape — Statutory  crimes  independent  of  each  other — Recitals  in 
commitment. 


1.  The  recitals  of  a  commitment  at  the  time  of  passing  sentence  to 

the  effect  that  the  court  informed  the  petitioner  of  the  findiii:.'; 
of  the  indictment  against  him  for  murder,  of  his  arraignment, 
plea,  trial,  and  the  verdict  of  the  jury,  are  not  sufficient  to  raise 
a  presumption  that  he  had  been  convicted  of  murder  in  the 
second  degree,  such  recitals,  bein.s;  of  mere  matters  of  profoduic, 
and  no  part  of  the  judgment,  and  which,  If  not  included  i'l 
the  commitment,  would  not  affect  the  right  of  the  warden  to 
detain  the  prisoner. 

2.  A  judgment  or   commitment,   reciting  court   and   cause,   and   the 

sentence  defining  the  punishment,  and  a  statement  of  the  of- 
fense for  which  the  punishment  is  inflicted,  is  sufficient. 

3.  The  jurisdiction  of  a  court  or  judge  to  render  a  particular  judg- 

ment or  sentence  by  which  a  person  ij  imprisoned  is  a  proper 
subject  of  inquiry  on  habeas  corpus. 

4.  In  a  proceeding  on  habeas  corpus  where  It  is  shown  by  the  re- 

turn that  the  petitioner  is  detained  by  virtue  of  a  process  issued 
upon  a  judgment  of  a  competent  court  of  criminal  jurisdiction, 
such  showing  is  prima  facie  only  of  the  fact,  and  may  be  at- 
tacked or  impeached  by  the  record  of  the  action,  for  the  pur- 
pose of  showing  such  excess  or  want  of  jurisdiction  of  the  court 
or  officer  rendering  or  issuing  the  same  as  to  make  Its  action 
absolutely  void,  and  that  where  the  record  shows  such  excels 
of  jurisdiction,  or  such  want  of  jurisdiction,  as  to  render  tlie 
judgment  or  process  void,  the  petitioner,  under  such  showin.;, 
Is  ontitled  to  his  discharge. 

5.  Upon  an  indictment  and  trial  for  murder,  and  a  verdict  adjud '- 

Ing  defendant  guilty  of  rape,  the  court  has  no  jurisdiction  to 
sentence  and  imprison  defendant  for  such  crime  of  rape,  sine 
the  Constitution  (art.  1,  sec.  8)  requires  i)rescntment  and  indirt- 
ment  for  the  particular  offense  before  conviction  is  had,  and, 
further,  because  the  defendant  is  hereby  deprived  of  his  liberty 
without  due  i)rocess  of  law. 

6.  Murder   Is  a   distinct   class   of   offense   under   our   law.     It   is   a 

generic  offense.  Rape  Is  of  another  class,  and  is  also,  a  generic 
offense.  Hence,  the  act  making  all  murder  which  shall  be  com- 
mitted In  the  perpetration  of  arson,  rape,  etc.,  murder  In  the 
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first  degree,  did  not  create  a  new  crime,  but  merely  made  a  dis- 
tinction, witli  a  view  of  different  degrees  of  punisliment,  based 
on  different  grades  of  crime. 
7.  Under  our  statute  maldng  murder  committed  in  the  perpetration 
of  rape,  arson,  etc.,  murder  in  the  first  degree,  proof  that  the 
murder  was  committed  in  the  perpetration  of  such  other  offense 
stands  in  lieu  of  the  proof  of  malice  aforethought. 

Supreme  Court  of  Nevada. 

Habeas  corpus  proceedings  by  Joseph  Dela.     Writ  granted. 

A.  J.  ZlcGowan,  for  the  pctitionci'. 

IK.  D.  Jones,  Attorney  General,  contra. 

Massey,  J.  The  facts  shown  by  the  petition,  the  return 
of  the  warden,  and  otherwise,  are  all  conceded.  It  was  shown 
lliiit  the  petitioner  was  indicted  by  the  grand  jury  of  Lincoln 
('(iiiiity  on  the  oJst  day  of  October,  IbUT),  for  the  crime  of 
iiiiirdcr,  committed  on  the  ISth  day  of  October,  1895;  that 
lie  was  tried  therefor  on  the  13th  day  of  !N^ovember,  180''»,  in 
ilic  District  Court  of  the  Fourth  Judicial  District  of  the  State 
(if  Xtn-ada,  in  and  for  Lincoln  County,  by  a  jury,  and 
cdiivicted  of  the  crime  of  ra]ic;  that  on  the  KJth  day  of  '^o- 
veiidu'r,  18!)5,  he  was  sentenced  to  serve  a  term  of  20  years 
in  the  State  prison,  under  a  judgment  based  upon  said  verdict 
convicting  him  of  the  crime  of  rape. 

The  indictment  upon  which  he  was  tried  charges  him  with 
having  committed  the  crime  of  murder  in  the  perpetration  of 
rape  upon  one  Liza,  an  Indian  girl  under  the  ago  of  14  years. 

The  coiimiitment  set  up  in  the  return  of  the  warden,  after 
])roperly  stating  the  court  and  cause,  recites:  "This  being  the 
time  set  for  passing  sentence,  the  defendant,  with  his  attorney, 
F.  X.  Murphy,  Esq.,  together  with  the  District  Attorney,  T. 
J.  Osborne,  Esq.,  are  in  court.  The  defendant,  Jose])h  Dela, 
was  then  informed  by  the  court  of  an  indictment  having  been 
found  against  him  by  the  grand  jury  of  Lincoln  County,  State 
of  Xevada,  on  October  ;)1,  A.  D.  1805,  for  the  crime  of 
murder,  alleged  to  liave  been  committed  on  or  about  the  13th 
day  of  October,  181)5,  at  the  said  Lincoln  County,  and  the 
State  of  i^evuda;  of  his  arraignment  thereon  on  the  4th  day  of 
November,  A.  D.  18U5;  of  his  plea  of  not  guilty  as  charged 
in  the  indictment  on  the  4th  day  of  Xovember,  A.  D.  18U5, 
and  of  said  plea  being  duly  entered;  of  his  trial  and  the  ver- 
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diet  of  tlio  jury  on  the  14th  diiy  of  ]SroveinlK'r,  A.  D.  ISO.".. 
The  (lofi'iKhuit  was  then  asked  by  th(>  court  if  he  had  any 
h'ji'al  eaiise  to  show  why  jiidgiiieiit  should  not  l)e  pvonouneed 
against  him.  Xo  lejial  cause  a])])eariuc;  or  being'  shown  to  the 
court  why  judgment  shouhl  not  l)e  ])rononnced  in  ibis  ease,  the 
court  rendered  its  judgment,  and  'it  is  ordered,  adjudged,  and 
decreed  that  you,  Joseph  Dela,  bo  ])unished  for  the  crime  of 
which  you  have  been  convicted  in  this  court,  by  being  inear- 
cerate<l  in  the  State  ])rison  of  the  State  of  Xevada  for  tlie  term 
of  twenty  vears.  Defendant  is  remanded  to  the  custody  of  the 
sheriff.'  "  " 

The  clerk  of  the  court  certifies  that  the  ffu'egoing  is  a  full, 
true,  and  c(U'rect  co]\y  of  the  original  judgment  in  the  case  of 
the  State  of  Xevada  against  Josejth  Dela. 

The  verdict  returned,  after  reciting  the  court  and  cause,  is 
as  follows:  "We,  the  jury  in  the  above-entitled  action,  find 
the  defendant  guilty  of  ra])e.     I.  ^X.  Garrison,  Foreman." 

'J'he  petitioner  claims  that  under  the  showing  made  bv  the 
jK'tition,  return  of  the  warden,  and  the  record,  the  court  ex- 
ceeded its  jurisdiction  in  rendering  the  judgment  and  impos- 
ing the  sentence,  antl  it  is  therefore  null  aiul  void,  and  that  the 
process  issued  thereon  does  not  warrant  his  detention. 

Against  this  claim  it  is  contended  that  the  conunitment  set 
up  in  the  return  of  the  warden  shows  that  the  petitioner  is 
restrained  of  his  liberty  ])ursuant  to  a  valid  judgment  of  a 
comjjclent  court  of  criminal  jurisdiction,  and  a  valid  process 
issued  thereon;  that  the  court  had  jurisdiction  of  the  person 
of  the  ])etitioner  and  the  subject-matter,  namely,  the  crime  of 
murder,  charged  in  the  irulietment;  and  that  such  showing 
not  only  authorizes  his  detention,  but  is  conclusive,  and  can- 
not be  attacked  or  im])eached  on  habeas  corpus.  Is  the  com- 
mitment valid,  and  does  it  show  a  valid  ju<Igment  of  a  court 
of  com])ctent  jurisdiction? 

]Jy  section  450  of  our  Cii'.ninal  Procedure  (Gen.  St. 
§  43o0)  it  is  required  that,  when  judgment  ujxtn  a  conviction 
is  rendered,  the  clerk  shall  enter  the  same  in  the  minutes, 
stating  briefly  the  oifense  for  which  the  conviction  has  been 
had,  and  shall  within  five  davs  annex  toijether  and  file  the 
following  ])apers,  which  shall  constitute  the  record  of  the  ac- 
tion: First,  a  copy  of  the  minutes  of  any  challenge;  which 
nuiy  have  been  interposed  by  the  defendant  to  the  panel  of  the 
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grand  Jury,  or  any  imlividna!  grand  juror,  and  the  proceed- 
ings thereon;  second,  the  indictment  and  a  copy  of  the  minutes 
of  the  plea  or  demurrer;  third,  a  copy  of  the  minutes  of  any 
challenge  which  may  have  been  interposed  to  the  panel  of  the 
trial  jury  or  an  individual  juror,  and  the  proceedings  thereon; 
fourth,  a  cojiy  of  the  minutes  of  the  trial ;  fifth,  a  copy  of  the 
minutes  of  the  judgment;  sixth,  the  bill  of  exceptifms,  if  there 
bo  one;  seventh,  the  written  charges  asked  of  the  court,  if 
there  by  any. 

By  section  451  of  the  same  act  it  is  provided  that  a  certified 
copy  of  the  entry  of  the  judgment  as  required  in  section  450, 
supra,  shall  bo  ftiniished  forthwith  to  the  officer  Avhose  duty  it 
is  to  execute  the  judgiiunit,  aiul  that  no  other  warrant  or  au- 
thority is  necessary  to  justify  or  require  the  execution  thereof, 
except  when  judgment  of  death  is  rendered. 

We  have  then  before  us,  as  a  ]iart  of  the  warden's  return,  a 
full  and  com])lete  co])y  of  the  jiidginent.  In  one  essential  mat- 
ter it  fails  to  comply  with  the  requirements  of  section  450.  It 
does  not  brielly,  or  in  any  nuumer,  state  the  offense  for  which 
the  petit i<jner  had  been  C(m\icted.  AVc  cannot  know,  nor  can 
the  warden  know,  therefrom,  the  offense  for  which  the  pris- 
oner Avas  convicted  and  cominiited. 

It  appears  from  the  judgment  that  the  petitioner  was  con- 
victed of  some  crime,  but  it  is  left  to  be  surmised  what  the 
ci'iuie  is.  It  might  be  claimed,  as  it  was  claimed  on  the  ai'gu- 
nient,  that  the  recitals  of  the  commitment  at  the  time  of  pass- 
ing sentence,  to  the  eflfect  that  the  court  informed  the  peti- 
tioner of  the  finding  of  the  indictment  against  him  for  murder, 
of  his  arraignment,  plea,  trial,  and  of  the  verdict,  were  sufii- 
cient  to  raise  a  presumption  that  he  had  been  convicted  of  the 
crime  of  murder  in  the  second  degree.  I>ut  these  recitals  are 
no  part  of  the  judgment,  and  are  only  in  keeping  with  the 
r('(piirements  of  a  preceding  secticm  of  the  same  act  (section 
444)  as  to  mere  matters  of  procedure,  and  not  of  substantive 
law,  which,  if  not  included  in  the  commitment,  would  not 
all'ect  or  impair  the  right  of  the  warden  to  detain  the  peti- 
ticaier. 

This  has  been  practically  so  held  by  this  court. 

In  Ex  pavie  ISaUjc,  1  Xev.  453,  it  was  held  that  a  commit- 
ment which  was   a  certified   copy  of  the   judgment,   reciting 

court  and  cause,  and  the  sentence  defining  the  punishment,  and 
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a  statement  of  the  oflFense  for  which  the  punishment  is  inflietcil, 
was  a  sufficient  warrant  for  holding  a  petitioner,  and  was  a 
sufficient  judgment. 

In  California,  under  a  similar  statute,  the  same  rule  pro- 
vni'- 

!  .1  *')o  case  of  In  re  Ring,  28  Cal.  253,  the  Supreme  Court 
o:  .(t  .-^tate  held  that  a  cci'tified  co]>y  of  a  judgment  in  the 
hands  of  the  warden  as  a  commitment,  which  failed  to  state 
lhcj  ofFcnse  tV)v  which  the  prisoner  had  been  convicted,  was  not 
sufficieiit  to  tv'jrrant  his  detention,  but  refused  to  discharj-u 
him  because  it  was  sho^vn  that  the  judgment  entered  in  the 
minutes  of  the  court  tuider  the  requirements  of  the  statute  did 
contain  such  statement,  and  could  readily  by  obtained.  Tlu3 
Supreme  Court  of  that  State  has  in  later  cases  followed  the 
rule  ^aid  down  in  the  case  cited.  (L\c  parte  Ilaijc,  G3  Cal. 
492;  Ex  parlc  M'tllianis,  89  Cal.  421,  2G  Pac.  887.) 

This  court  has  also  held  a  judgment  of  conviction  void  in 
proceedings  on  haJjcas  corpus,  for  uncertainty  in  defining  tlu' 
time  for  which  the  defendant  was  sentenced  to  prison.  {E.c 
parte  Roberts,  9  Xev.  44.) 

It  therefoi'e  appears  from  the  statute  and  these  decisions 
that  there  are  two  essentials  to  a  valid  judgment  of  con\i(;- 
tion,  and  a  process  of  commitment  issued  thereon,  naiiicly, 
the  statement  defining  the  punishment  and  the  stateiueut  of 
the  offense  for  which  the  punishment  is  inflicted.  We  are  un- 
able to  see  why  a  judgment  or  conmiitmcnt  should  be  held 
insufficient  for  the  omission  of  one  essential,  and  sufficient  in 
case  of  the  omission  of  the  othei*. 

Are  the  recitals  of  the  commitment,  showing  a  judgment  of 
a  court  having  jurisdiction  of  the  oflense  charged  and  of  tlio 
person  of  the  petitioner,  conclusive  of  the  legality  of  the  im- 
prisonment, and  can  it  not  be  attacked  or  impeached  on  habeas 
corpus?  By  section  15  of  the  act  regidating  ])roceedings  on 
habeas  corpus  (Gen.  St.  §  3G85),  it  is  provided  that  the  party 
brought  before  the  judge  on  the  return  of  the  writ  may  deny 
or  controvert  any  of  the  material  facts  or  matters  set  forth 
in  the  return,  or  except  to  the  sufficiency  of  the  same,  or  allege 
any  fact  to  shoAV  that  either  his  imprisonment  or  detention  is 
unlawful,  or  that  he  is  entitled  to  his  discharge. 

But  this  claim  of  conclusiveness  is  based  ujxrn  a  subsequent 
section  of  the  same  act  (Gen.  St.  §  3089),  providing  that  it 
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shall  be  the  duty  of  the  jiulgc,  if  the  time  dnrinf;  which  tho 
party  may  legally  be  detained  in  custody  has  noc  ex])ii'ed,  to 
rciiiaud  such  ])arty,  if  it  shall  appear  that  ho  is  detained  in 
custody  by  virtue  of  the  final  judgment  or  decree  of  any 
coiii])c'tout  court  of  criminal  jurisdiction,  or  of  any  process 
issued  upon  such  judgment  or  decree,  or  in  cases  of  conteiui)t 
of  court.  This  section  does  not  prescribe  the  method  by  which 
Hiicli  fact  shall  be  made  to  appear,  and  we  must  conclude  that 
such  showing  was  intended  to  be  made  according  to  the  usual 
uiothod  of  ]>roceduro  in  civil  actions;  that  is,  by  tho  record  of 
tho  case.  Construing  this  section  with  section  15,  supra,  and 
with  the  inmicdiate  succeeding  section,  we  think  it  was  clearly 
intended  that  the  jurisdietioii  of  the  court  should  be  a  matter 
to  bo  properly  inquired  into  on  habeas  corpus.  This  not 
only  appeal's  to  be  the  rule  of  our  statute,  but  wo  believe  it  is 
the  rule  g(>nerally,  and  is  sustained  by  a  largo  nund)er  of  well- 
consitlered  cases  of  the  courts  of  other  States,  and  of  the  Su- 
preme Court  of  the  United  States. 

"The  jurisdiction  of  a  court  or  judge  to  render  a  particular 
judgment  or  sentence  by  which  a  person  is  imprisoned  is  al- 
ways a  proper  subject  of  intpiiry  on  habeas  corpus."  (9  Am. 
k  Eiig.  Enc.  ri.  &  Prac.  1000.) 

In  one  case  the  Supreme  Court  of  tho  State  of  2^ew  York, 
l>assing  upon  the  precise  question  raised  here,  namely,  tho 
conclusiveness  of  the  showing  made  in  the  conunitment  by  the 
return  of  the  warden,  held  that  the  ]ictitioner  could  impeach 
the  recitals  in  the  commitment;  basing  this  conclusion  upon 
the  just  and  logical  reason  that,  it  being  the  office  of  the  writ 
to  ascertain  whc^thcr  the  prisoner  is  unlawfully  imprisoned, 
there  would  otherwise  be  no  method  of  showing  the  want  of 
excess  of  jurisdiction  in  the  court  rendering  tho  judgment. 
{In  re  Divine,  21  How.  Prac.  SO.) 

In  a  later  case  the  Court  of  Appeals  of  tho  same  State  ex- 
haustively discusses  and  reviews  the  principle  involved,  and 
concludes:  *'If  the  process  is  valid  on  its  face,  it  will  bo 
deemed  prima  facie  legal,  and  the  prisoner  must  assume  tho 
burden  of  impeaching  its  validity  by  showing  a  want  of  juris- 
diction. Error,  irregularity,  or  want  of  form  is  no  objection, 
nor  is  any  defect  which  may  be  amended  or  remedied  by  tho 
court  from  which  it  issued.  If  there  was  no  legal  power  to 
render  the  judgment   or   decree   or   issue   the   process,   there 
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was  no  competent  court,  and  consequently  no  juflp;incnt  or  proc- 
ess. All  is  coram  non  judice  and  void."  {People  v.  Lis- 
comh.  GO  N".  Y.  571.) 

A  very  full  discussion  of  the  doctrine  will  also  be  found  in 
Ex  parte  Lange.  18  Wall.  103,  21  L.  cd.  872.  The  Supremo 
Court  of  California  has  practically  held  to  the  same  elToct. 
The  same  doctrine  is  held  to  be  the  law  by  this  court  in  £"0; 
parte  Winston,  9  Xcv.  74.  We  must  therefore  conclude  that 
while  the  court  on  habeas  corpus  has  no  puwer  to  inquire  into 
mere  irregularities  or  errors  growing  out  of  methods  of  pro- 
cedure which  are  properly  revicwul)lc  on  appeal,  yet,  under 
a  proper  case,  it  will  in  such  proceedings  inquire  into  the 
jurisdiction  of  the  court  rendering  the  ]»articuhir  judgment, 
to  ascertain  whether  such  judgment  is  void  for  want  or  excess 
of  jurisdiction,  and  to  ascertain,  in  like  manner,  whellicr  the 
process  issued  upon  such  judgment  under  which  the  petitioner 
is  held  is  also  void. 

The  petitioner  was  indicted  for  the  crime  of  murder,  alleged 
to  have  been  committed  in  the  perpetrati(»u  of  the  crime  (»f 
rape,  lie  was  tried  for  the  crime  of  murder.  The  juiy  re- 
turned a  verdict  which  in  direct  terms  convicts  him  of  the 
crime  of  rape.  The  court  sentenced  him  to  20  years'  imprison- 
ment for  the  commission  of  the  crime  of  Avhich  he  had  Ixen 
convicted. 

^Murder  is  defined  by  our  statute  (Gen.  St.  §  4570)  as  the 
unlawful  killing  of  a  human  being,  with  malice  aforethought, 
either  express  or  implied.  The  unlawful  killing  may  be  ef- 
fected by  any  of  the  various  means  by  wliicdi  ileath  may  bo 
occasioned. 

By  section  17  of  the  act  (Gen.  St.  §  4581)  it  is  provided, 
among  other  matters,  that  all  murder  which  shall  be  perpe- 
trated by  means  of  poison  or  lying  in  wait  or  torture,  or  by 
any  other  kind  of  willful,  deliberate,  and  premediated  killing, 
or  which  shall  be  committed  in  the  perpetration  of,  or  attempt 
to  perpetrate,  any  arson,  rape,  robbery,  or  burglary,  shall  be 
deemed  murder  in  the  first  degree,  and  shall  be  punished  by 
the  death  of  the  person  committing.  By  section  412  of  the 
Criminal  Procedure  (Gen.  St.  §  4202)  it  is  provided  that  in 
all  cases  the  defendant  may  be  found  guilty  0,  any  ofTense,  the 
commission  of  which  is  necessarily  included  in  that  with  which 
he  is  charged  in  the  indictment,  or  may  bo  found  guilty  of  an 
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altompt  to  coniTiiIt  flio  rvinio  clmrcod.  "Wc  presume  the  jndg- 
iiK'iit  of  the  eoiirt,  iiii])i'isiiiiiiig  the  pctitioiior,  was  based  upon 
this  section  of  the  statute. 

It  is  hardly  necessary  to  discuss  the  question  as  to  Avhether  or 
not  the  crime  of  ra];e  is  necessarily  included  in  the  crime  of 
murder,  ^[urder  is  a  distiuct  class  of  ofrcnso  under  our  law. 
It  is  a  getieric  olTensc.  Kaj)e  is  of  auother  class.  It  also  is  a 
generic  oiTense. 

The  legislature,  in  ]\issing  iho  act  nial<ing  all  murder  which 
shall  be  couimitted  in  the  jicrpetration  of  arson,  rape,  etc., 
uiunler  in  the  first  degree,  did  not  create  a  new  crime,  but 
merely  made  a  distiuct  ion  with  a  view  of  dilTerent  degrees  of 
piuiishment,  based  u]K)n  ditFerent  grades  of  criuie. 

It  was  not  necessary  at  couiinon  law  to  even  charge  that  mur- 
der was  committed  in  the  ]H'rpetration  of  another  criuie,  and  it 
was  suHicieut  to  charge  it  in  the  coumion  form;  and,  upon 
proof  that  the  crime  was  committed  in  the  perpetration  of  an- 
other crime,  such  proof  stood  in  lieu  of  the  proof  of  malice 
aforethought.  This  doctriue  is  sustained  by  ample  authority 
of  the  courts  of  other  States  under  statutes  similar  to  ours. 

In  Stale  v.  Mri/ers.  UO  'Mo.  Ul],  12  S.  W.  51 G,  it  is  said 
by  the  court:  ''The  iicrpetration  or  the  attempt  to  perpetrate 
any  of  the  felonies  uieutioued  in  the  statute  during  which  at- 
tciiijjt,  etc.,  the  liomicide  is  eomuiitted,  stands  in  lieu  of,  find  is 
the  legal  equivalent  of,  that  premeditation,  deliberation,  etc., 
which  otherwise  are  necessary  attributes  of  murder  in  the  first 
<l('gree."  To  the  siuue  efTect  are  the  following  authorities: 
J'eople  V.  G'lhVin,  IIT.  X.  Y.  197,  21  X.  E.  10G2,  4  L.  R.  A. 
757;  Slate  v.  Johnson,  72  Iowa,  400,  34  X.  W.  177;  Titus  v. 
Slate,  49  X.  J.  Law,  oG,  7  Atl.  G21 ;  Com.  v.  Flanagan,  7 
Watts  &  S.  (Pa.)  4 IS. 

It  is  conceded  that  the  court  had  jurisdiction  of  the  person 
of  the  petitioner,  and  jurisdicti(m  of  the  subject-matter,  namely, 
the  crime  of  murder,  of  v.'hich  he  was  charged. 

It  is  also  conceded  that  the  court  had  jurisdiction  to  try  and 
])unish  a  perscui  charged  with  rape.     ]>ut  we  hold,  under  the 
showing  made  by  the  record,  that  the  court  had  jurisdiction  r 
render  the  judgment  of  imprisonment  in  this  particular  case? 

It  is  not  suthcieut  to  say  that  as  the  court  has  jurisdiction 
of  the  person,  and  jurisdiction  to  try,  convict,  and  punish  for 
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certain  crimes,  it  necessarily  has  the  jnrisdiction  over  llic 
suhjecl-nialter  in  a  particular  case. 

The  exercise  of  jnrisdiction  in  this  and  all  eases  of  felony 
depends  n])on  c(!rtain  indisjiensable  conditions  and  r('(|itin'- 
iiients,  the  al)sencc  of  which  renders  the  action  of  the  conrt  not 
merely  iri'cgnlar,  erroneous,  and  voidable,  but  absolutely  void. 
lly  section  8,  Art.  1,  of  the  Constitution,  it  is  provided,  in 
prohibitive  terms,  among  other  matters,  that  a  person  shall 
not  bo  tried  for  a  capital  or  other  infamous  crime  (except  in 
certain  specified  cases,  of  which  the  case  at  bar  is  not  one). 
except  on  ])resentment  or  indietuient  of  a  grand  jury,  and  tliiil 
a  person  shall  not  be  deprived  of  his  life,  liberty,  or  properly 
without  due  process  of  law. 

Can  it  even  be  pretended  that  the  court,  in  face  of  th('S(> 
direct  and  ])rohibitivo  terms  of  the  (^ln.stitution,  could  render 
a  valid  judgment  of  imprisonment  for  an  oifen.so  of  which  it 
has  jurisdiction,  without  presentment  or  indictment  chargii  'j; 
the  iiarticular  otTensc? 

Wotdd  not  the  action  of  the  court  in  such  proceeding  be 
ntterly  void,  because  of  excess  of  jurisdiction,  and  because  it 
deprived  the  party  of  his  liberty  without  due  process  of  law  ^ 
The  question  involved  is  not  one  of  irregidarity,  gnnving  out  of 
rules  of  ])rocedure,  but  is  one  of  substantive  law,  based  upon 
the  direct  terms  of  a  constitutional  guaranty.  It  is  claime(l 
that  the  record  shows  that  the  prisoner  was  indicted,  tried, 
convicted,  and  sentenced  for  the  crime  of  murder.  By  sup- 
plying ])resum])tuous  facts,  this  contenticm  is  probably  correct ; 
but  the  ])roven  facts  of  the  record  contradict  and  impeach  these 
presumptions,  and  show  conclusively  that  the  ])etitioner  was 
convicted  of  the  crime  of  rape — a  crime  for  which  he  was 
neither  indicted  nor  tried,  and  of  which  he  could  not  have  been 
convicted  under  the  charge  c(mtained  in  the  indictment. 

Finally,  we  conclude  that  in  a  proceeding  on  habeas  corpus!, 
where  it  is  shown  by  the  return  that  the  petitioner  is  detained 
by  virtue  of  a  process  issued  njion  a  judgment  of  a  competent 
conrt  of  criminal  jurisdiction,  siich  showing  is  prima  facie  only 
of  the  fact,  and  may  be  attacked  or  impeached  by  the  record 
of  the  action,  for  the  purpose  of  showing  such  excess  or  want  of 
jurisdiction  of  the  court  or  officer  rendering  or  issuing  the  same 
as  to  make  its  action  absolutely  void,  and  that  where  the  record 
shows  such  excess  of  jurisdiction,  or  such  w-ant  of  jurisdiction, 
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iH  fo  rondor  tlio  jiKljiinovit  or  process  void,  the  pctifioncr,  under 
such  sliowiiis-,  is  enliticd  to  his  discharge.  I'elievlng  the  judg- 
iiiciit  in  lliis  case  to  be  void  because  the  court  had  no  jurisdic- 
tion of  the  subject-matter  (that  is,  of  the  crime  for  which  ho 
was  convicted),  for  the  reason  that  the  defendant  was  neither 
indicted  nor  tried  for  the  crime  of  rajje,  and  that  the  execution 
of  th(!  judgment  deprives  the  i)etiti()iier  of  his  liberty  without 
diu!  process  of  law,  the  coiiimitmcut  issued  on  said  judgment 
docs  not  justify  his  further  detention,  and  lie  will  accordingly 
1)0  discharged. 


In  He  Jauvis. 

6C  Kan.  329—71  Pac.  Rop.  570. 

Dociacd  Feljiuary  7,  1903. 

Hahfas  Conns — Constititio.nai,  Law — Pkddi.krs*  Licknse  Act:  Ques- 
tiun  as  to  tvhethcr  Imbeas  corpus  is  the  proper  remedy  against 
a  conviction  under  a  void  act  of  the  legislature — Peddlers'  Li- 
cense Act  unconstitutional. 

1.  Where  a  defendant  has  been  convicted  of  a  misdemeanor  In  justice 

court,  and  no  api)eal  has  been  had,  and  the  lime  for  an  appeal 
has  exjjired,  he  may  (hallenge  the  constitutionality  of  the  stat- 
ute under  which  he  was  convicted,  in  an  application  to  this  court 
for  a  writ  of  habeas  corpus. 

2.  Chapter    271,    Laws    1901,    Gen.    Stat.    1901,    pp.    3922,    3929,    (the 

peddlers'  license  act),  so  far  as  It  exacts  payment  of  a  tax 
by  non-residents,  from  which  certain  residents  of  the  State 
are  exempted  by  the  fact  of  their  residence.  Is  repugnant  to  the 
provision  of  the  federal  Constitution  that  the  citizens  of  each 
State  shall  be  entitled  to  all  privileges  and  Immunities  of  citi- 
zens In  the  several  states. 
(Syllabus  by  the  Court.) 

Suiu'cme  Court  of  Kansas. 

Original  petition  for  a  writ  of  habeas  corpus  by  W.  A.  Jar- 
vis.     Petitioner  discharged. 

AJdcn  cO  McFaddcn,  for  the  petitioner. 
A.  A.  Godard,  Attorney  Gcueral,  J.  S.  West,  and  James  C. 
Chijlun,  for  the  respondent. 
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]\rAsox,  J.  A  ]M"(»Hccnti(»u  was  l)(\cun  Ix'Toro  n  jiisllro  of  tlio 
pciico  in  Xt'ss  Coniity,  clmrpiiif^  iIk-  (IclViKlaiit,  W.  A.  J.arvis, 
with  a  vittlatiou  of  cliaiiU"!'  l'7I,  Laws  l!M)l  (socfions  .']!)22  to 
.';!IJ!>,  Gon.  St.  I!t01),  foiiiiiK.nly  kiicwii  as  llio  "Pcdfllcr'a 
Liceiiso  Act."  Tlu>  (It'l'iiidaut  was  tried,  onnvicfcd,  and  son- 
teiK'od.  lie  nsl<8  this  court  to  discliarnc  liiin  upon  habeas 
cor/iiis,  11)1011  the  ground  tlmt  the  act  referred  to  is  nnconsti- 
tional.  The  State  files  a  motion  to  qtiash  the  writ,  and  sultiiiils 
the  whole  matter  u])(m  the  tnotion;  uruiup;  that,  even  if  tiio 
iniconstitutionality  of  the  statute  were  coueeded,  the  potitione 
could  not  he  diseliari:('d  in  this  ])roeeodinf;\  under  the  ri 
lately  announced  in  In  re  (Iraij,  0-t  Kan.  S.'iO,  08  Pac.  G,).j. 
Tlic  doctrine  of  the  (traij  Case,  however,  does  not  extend  to  the 
case  at  har.  In  that  case  the  petitioner  was  arrested  and  held 
for  trial  under  an  ordinance  which  he  claimed  to  ho  unconsti- 
tutional. This  court  refused  to  exauiiue  into  and  deterniino 
the  question  so  sought  to  he  raised  in  advance  of  the  decision 
of  the  court  hefore  which  the  uiatter  was  jiendiug.  There  the 
very  question  which  this  court  was  asked  to  decide  was  in  a  fair 
way  to  he  speedily  determined  in  the  lower  court,  and  the  peti- 
tioner, if  aggrieved  hy  the  decision,  had  his  remedy  in  the  ordi- 
nary course  of  judicial  proceedings,  by  appeal.  The  court 
held  that,  under  our  statute,  as  the  prisoner  was  ludd  under 
process  issued  upon  what  was,  in  effect,  an  information,  the 
statute  did  not  authorize  an  in(piirv  into  the  validity  of  the 
custody  upon  hahcas  corpus.  But  in  the  present  case  the  peti- 
tioner has  been  convicted  and  sentenced,  and  is  held  upon  a 
commitment  issued,  not  upon  an  indictment,  information,  or 
complaint,  but  npon  a  final  judgment. 

It  has  been  held  in  many  well-considered  cases  that  even  after 
conviction  the  '^Vfendant  will  not  be  poruiitted  to  have  the  con- 
stitutionality of  the  act  under  which  he  is  prosecuted  investi- 
gated upon  hahcas  corpus.  The  argument  is  that  the  judgment 
of  the  trial  court  npholding  the  validity  of  a  statute  in  fact 
nnconstitutional  is  not  a  utility,  but  binds  the  parties  unless 
vacated  upon  direct  attack  by  j)roceedings  in  error.  The  greater 
weight  of  authority,  however,  favors  the  view  that  an  unconsti- 
tutional law  is  a  utility — is  no  law  at  all — and  that  a  convic- 
tion under  it  is  not  merely  erroneous  but  void,  and  subject  to 
collateral  attack  upon  habeas  corpus.  This  vicAV  doubtless  re- 
sults more  from  a  jealous  regard  for  the  personal  liberty  of  the 
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cltizrn  tliim  from  tho  forco  of  fho  rcnsoninc;  ompl<\vo(l  na 
ii|»|)Ii('(l  to  oilier  subjects  of  lititiiitinii.  Tlu;  aullioi'itics  n|Miu 
IimiIi  sides  of  tlio  question  nre  c(»llaled  and  discussed  in  a  note 
til  h'ocpke  V.  Hill,  87  A»i.  St.  Kep.  101,  at  paft'cs  171  to  17<> 
(ir.7  Ind.  172,  GO  N.  E.  103{)),  and  in  a  note  to  Ifnrcij  v. 
/■Ilioll.  ;)9  L.  11.  A.  411),  at  pawn's  A:>0  to  i:A  (Mf.  X.  V.  12(5; 
;J!>  X.  E.  811).  IJut  tlii.s  cas(>  presents  a  special  feature  of 
the  ficneral  question.  The  lU'titioner  was  convicted  in  juslico 
court,  and  tho  time  within  which  ho  niiijlit  have  appealed  to  the 
District  Court  has  gone  by.  CJen.  St.  I'.KJl,  §  .'.Sl'C.  He  ellher 
has  a  remedy  by  habeas  corpus  or  ho  has  no  remedy  at  ail. 
It  may  be  urged  that  having  lost  the  remedy  of  ai)peal,  per- 
iiiitling  the  time  to  elapse,  he  is  not  in  a  situation  to  avail 
himself  of  this  consideration.  In  i-esponsc  to  this  it  may  bo 
siiid,  however,  that  the  statute  i)rovides  no  ajipeal,  exce]>t  upon 
the  giving  within  21  hours  of  a  recognizance,  with  sureties,  for 
appeiirance  at  tho  District  Court.  In  some  cases  this  might  be 
])rnliiliitivc. 

Without  at  this  time  passing  upon  tho  question  in  any  other 
aspect,  wo  decide  that  where  a  defendant  has  been  convicted  of  a 
misdemeanor  in  justice  court,  and  no  appeal  has  been  had,  and 
the  time  for  an  appeal  has  expired,  he  may  challenge  the  consti- 
tutionality of  the  statute  under  which  he  was  convicted.  :n  an 
application  to  this  court  for  a  writ  of  habeas  corpus. 

The  petitioner  claims  that  the  statute  in  question  is  uncon- 
stitutional upon  several  grounds,  only  one  of  which  it  will  bo 
necessary  to  consider.  The  statute  provides  that  it  shall  bo  a 
misdemeanor  for  any  one  to  deal  as  a  peddler  without  paying 
for  and  j)rocuring  a  license  from  the  county  clerk,  but  expressly 
exempts  from  its  operation  the  owner  of  goods,  peddling  thcui 
in  the  county  lu  which  he  is  a  resident  taxpayer,  or  in  any 
county  immediately  adjoining  thereto.  Tho  statute,  therefore, 
attempts  to  impose  a  tax  upon  non-residents  of  tho  State,  from 
which  certain  residents  of  the  State  are  exemptod  by  the  fact 
of  such  residence.  This  is  an  obvious  discrimination  in  favor 
of  the  resident  and  against  the  non-resident,  and  is  repugnant 
to  section  2  of  article  1  of  the  Federal  Constitution,  Avhich  ])ro- 
vides  that  the  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  innnunities  of  citizens  in  tho  several  States. 
^yard  V.  Maryland,  12  Wall.  418,  20  L.  Ed.  419;  Fccheimer 
Bros.  v..  Cilij  of  Louisville,  84  Ky.  30r.,  2  S.  W.  G5;  Grafjty 
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V.  Cihj  of  Rushville,  107  Ind.  502,  8  K  E.  009,  57  Am.  Rep. 
128.  The  petitionoi'  avers  that  ho  is  a  citizen  and  resident  of 
the  State  of  Georgia,  and  is,  therefore,  in  a  situation  to  com- 
plain of  the  discrimination. 

The  motion  to  quash  will  be  overruled,  and  the  petitioner 
discharged.     All  the  justices  concurring. 

Notes  (By  J.  F.  G.) — An  act  of  the  legislature  in  violation  of  the 
Constitution  is  in  violation  of  the  supreme  laiv  of  the  land — It  is  not 
law — Habeas  Corpus  the  proper  remedy — The  term  uncotistitutional 
law,  a  self-contradicting  term. 

When  a  legislature  performs  the  physical  action  of  passing  a  bill 
in  violation  of  the  Constitution,  it  acts  beyond  its  legislative  powers, 
and  cannot  give  to  the  bill  thus  the  easential  vitality  of  law.  Its 
act  is  void  and  of  no  effect;  an  act  which  calls  rather  the  disappro- 
bation, than  obedience.  He  who  ignores  it,  and  acts  In  contravention 
of  it,  acts  in  accordance  with,  and  not  in  violation  of  law,  and  can 
not  be  legally  charged  with  crime  therefor.  Therefore,  one  charged 
with  the  violation  of  an  unconstitutional  act  is  prima  facie  not  ac- 
cused of  any  crime,  and  is  entitled  to  his  release  through  the  action 
of  a  writ  of  habeas  corpus. 

This  proposition  is  so  plain  that  citation  of  authorities  would  seem 
unnecessary;  yet  courts  have  been  wrestling  with  the  question  as 
though  it  was  a  nuUter  of  serious  doubt.  The  great  difficulty  has 
arisen  through  the  self-contradictory  term,  "unconstitutional  law," 
a  term  which  has  created  much  confusion,  and  never  should  have  been 
admitted  into  the  vocabulary  of  legal  expression. 

In  People  v.  Jonas,  173  111.  31G,  the  Supreme  Court  of  Illinois  in 
an  oral  opinion  refused  to  issue  a  writ  of  habeas  corpus  to  test  a 
conviction  had  before  a  justice  of  the  peace,  on  an  alleged  uncon- 
stitutional act  of  the  legislature.  The  court  held,  that  the  justice  of 
the  peace  had  jurisdiction,  not  only  of  the  case  but  to  pass  on  the 
question  as  to  whether  tlie  act  was  valid,  and,  that  the  accused  could 
have  appealed,  and  then  by  presenting  propositions  of  law  could 
"have  preserved  for  review  in  a  still  higher  court  the  constitutionality 
of  the  latv  under  which  the  judgment  was  rendered."  The  court 
overlooked  the  fact,  that  if  the  act  was  unconstitutional,  the  record 
showed  2^>'i^'a  /«<'ie  that  no  violation  of  law  was  charged,  and  there- 
fore the  justice  of  the  peace  had  not  acquired  any  jurisdiction  to 
hear  the  case  or  enter  the  judgment. 

In  the  case  of  Ex  parte  Umith,  16  111.  347,  it  was  held  that  an  affi- 
davit based  upon  an  unconstitutional  act  of  the  legislature  was 
void,  and  although  the  act  had  been  recognized  in  practice  for  thirty 
years,  the  prisoner  was  released  by  a  writ  of  habeas  corpus.  In  Staf- 
ford V.  Low,  20  111.  l.';2,  a  bail  bond  based  on  the  same  act  was  held 
to  be  void,  while  in  Gordon  v.  Frizzell,  20  111.  291,  it  was  held,  that 
where  a  capias  on  its  face  showed  that  It  was  based  on  the  same  un 
constitutional  act,  it  was  the  duty  of  the  sheriff  to  release  the  pris- 
oner. 


BANDY  V.  HEHN. 
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Ex  parte  Seibold.  100  U.  S.  371.  35  Law  Ed.  717.  is  a  leading  rase 
hokllng  that  habeas  corpus  is  a  proper  remedy  to  relieve  one  im- 
prisoned under  an  unconstitutional  act.  As  to  unconstitutional  acts, 
see  also  case  and  notes,  13  Amer.  Crim.  Rep.  7—13. 


Candy  v.  IIeux,  Warden  of  Wyojiinq  State  Penitentiary. 

10   Wyo.   167—67   Pac.   Rep.   979. 

Decided   March   5,   1902. 

Haiikas  Corpus — PLKAniNa:  Habeas  corpus  a  proper  remedy  lohere 
the  defendant  is  sentenced  as  of  a  second  offense,  the  former  con- 
viction not  being  pleaded  in  the  information. 

1.  By  a  statute  of  Wyoming  It  is  provided  that,  "upon  a  second  con- 

viction of  petit  larceny  in  this  State,  the  person  convicted  shall 
suffer  the  punishment  prescribed  for  those  convicted  of  grand 
larceny."  Held,  Uia.  to  bring  one  within  the  provisions  of  this 
statute,  the  prior  "onvictirn  must  be  pleaded  in  the  information 
and  the  fact  proveri  the  ?ame  as  any  other  fact  essential  to  a 
conviction. 

2.  In   this   case  the    information   simply   charged   the   accused   with 

the  commission  of  a  petit  larceny,  to  which  he  pleaded  guilty. 
I'pon  being  called  for  sentence  the  court  informed  him  that  he 
would  be  sentenced  to  the  penitentiary  because  of  his  former 
conviction  of  petit  larceny  and  refused  to  allow  him  to  withdraw 
his  plea,  and  entering  a  finding  as  to  the  previous  conviction, 
sentenced  as  for  grand  larceny.     Held: 

1.  That  the  sentence  was  illegal  and  void. 

2.  That  the  accused  was  entitled  to  a  discharge  by  means  of 

a  writ  of  habeas  corpus. 

Sn]>ronic  Court  of  Wyoniinn;. 

Habeas  corpus  l)iMUfi,ht  l)y  ,Iainos  Tlmid.v,  potitionor,  acjainst 
J.  n.  llt'hn,  Warden  of  the  Wyoming  fcstate  Peuitentiary. 
rctitioncr  discharged. 

Nichols  &  Adams,  for  the  petitioner. 
J.  A.  Van  OrsJcl,  Attorney  General. 

'Mn.  Justice  Cokn  delivered  the  opinion  of  the  court.  An 
information  ^vas  tiled  in  the  District  Court  charging  the  peti- 
tioner with  the  crime  of  grand  larceny,  lie  pleaded  guilty  of 
petit  larceny,  the  plea  was  accei)te(l  l»y  the  Prosecuting  Officer, 
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and  entered  in  tlie  journal  of  the  conrt,  and  he  was  rcinanil(Ml 
to  await  sentence.  Upon  being  called  up  for  sentence,  lie  \v;ts 
informed  that  he  would  be  sentenced  to  the  penitentiary,  tlio 
reccu'ds  of  the  court  showing  that  he  had  once  before  boon  con- 
victed of  petit  larceny;  whereupon  he  asked  leave  to  withdraw 
his  plea  of  guilty,  and  to  plead  not  guilty  to  the  informnlion. 
This  the  court  refused  to  permit  for  the  reason  that  nuUorial 
witnesses  against  him  had  been  permitted  to  depart  and  tli(> 
jury  for  the  terui  had  been  discharged.  The  coui't  then  ]iiii- 
ceeded  to  sentouce  him  to  the  penitentiary  for  a  term  of  two 
years  and  a  half,  the  judgment  reciting  that  "said  Jamos 
l!an(ly  having  heretofore,  on  June  0,  1900,  been  convicted  of 
the  crime  of  petit  larceny,  as  will  more  fully  appear  on  pagi; 
.'j').")  of  this  record,  therefore,  James  ]>andy  is  found  to  bo 
guilty  of  grand  larceny."  Our  statute,  after  fixing  the  ]ioiialty 
in  petit  larceny  at  imprisonment  in  the  county  jail  for  uut 
more  than  six  months  and  a  fine  not  exceeding  one  hundred  d<il- 
lars,  prescribes  that,  "upon  a  second  conviction  of  petit  larceny 
in  this  State,  the  person  convicted  shall  suffer  the  puuishnunt. 
prescribed  for  those  convicted  of  grand  larceny."  (li.  S.,  Sec. 
49  S  5.) 

Two  questions  are  presented  in  this  case:  First,  did  th(- 
court  err  in  sentencing  the  defendant  to  the  penitentiary  upnn 
his  ]ilea  of  guilty  of  jjctit  laiveuy  ;  and,  second,  conceding  that 
the  judgment  was  erroneous,  is  the  defendant  entitled  to  be  dis- 
charged upon  habeas  corpus? 

It  would  seem  to  be  beyond  controversy  that  there  is  notliiii;.r 
to  sup])ort  the  finding  of  the  court  that  the  defendant  was  guilty 
of  grand  larceny.  He  was  not  tried  upon  that  charge  eitlior 
by  a  jury  or  the  court,  and  his  ])lea  was  guilty  of  petit  larceny 
only,  which,  when  accepted  by  the  court,  ojierated  as  an  ae(iuii- 
tal  of  the  charge  of  grand  lan-eny  upon  the  same  facts.  And 
the  statute  does  not  purport  that  the  second  offense  of  stealing 
property  of  less  value  than  twenty-five  dollars  shall  conslitiilo 
grand  larceny.  The  provision  relied  upon  merely  designalos 
the  punishment  by  reference  to  the  ])unishment  for  grand  1;!;- 
ceny.  It  might  designate  the  punishment  for  an  aggravate- 1 
assault,  or  any  other  offense,  in  the  same  way.  It  is  plain, 
theretofore,  that  the  finding  is  entirely  unsupported. 

This  view  of  the  matter,  however,  is  to  some  extent  technical 
and  formal,  and  it  may,  perhaps,  bo  rcasuiuibly  maiutaiiicil 
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tliat  flie  mere  misnaming  of  the  offense  will  not  vitiate  the  judg- 
iDciit,  if  it  is  otherwise  legal  and  valid. 

J5nt  we  think  that,  in  reason  and  by  the  great  weight  of 
aiitliority,  as  the  fact  of  a  former  conviction,  enters  into  the 
(.il'ense  to  the  extent  of  aggravating  it  and  increasing  the  pun- 
ishment, it  must  be  alleged  in  the  information  and  proved 
like  any  other  material  fact,  if  it  is  sought  to  impose  the 
gi'oater  penalty.  The  statute  makes  the  prior  cimviction  a  part 
of  the  description  and  character  of  the  offense  intended  to  be 
punished.  (Tiillle  v.  Com.,  2  Gray  [Mass.]  505;  Clark's 
Crini.  Proc.  204.)  In  this  case  the  information  did  not  charge 
the  larceny  as  a  second  offense,  no  proof  was  offered  identify- 
ing the  petitioner  as  the  person  shown  by  the  record  to  have 
been  formerly  convicted,  his  plea  of  guilty  was  not  to  the 
charge  of  the  larceny  as  a  second  offense,  and  he  was  denied 
any  opportunity  to  plead  to  or  defend  against  such  charge. 
Wo  are  clearly  of  the  opinion  that  the  judgment  was  erroneous, 
and  could  not  be  sustained  u]ion  a  proceeding  in  error. 

The  second  question,  whether  the  petitioner  is  entitled  to 
be  discharged  ujiou  hahcns  corpus  proceedings,  presents  greater 
(lillicnlty.  Jurisdictional  facts  alone  are  to  be  considered.  If 
lli(!  cmrt  had  jurisdiction  of  the  person  and  of  the  subject- 
matter  and  to  render  the  particular  judgment  in  question,  the 
iiKpiiry  is  at  an  end,  and,  however,  erroneous  the  judgment  may 
l)c,  the  a]>plicant  will  be  remanded  into  custody.  If,  upon 
the  (ithcr  hand,  the  court  had  jurisdiction  of  the  person  and  of 
the  snbjoct-nmtter,  but  was  without  jurisdiction  to  render  the 
])arliciihir  judgment,  then  such  judgment  is  void — is,  in  effect, 
no  judgment  at  all — and  the  applicant  must  be  discharged. 
This  j)roi)osi(ion  was  carefully  considered  by  this  court  in 
MisL'liniidiis  V.  Sharer,  8  Wyo.  392,  58  Pac.  411,  49  L.  R.  A. 
S;)],  and  we  think  is  well  settled  by  the  later  and  best  consid- 
ered decisions.  Put  the  distinctions  between  judgments  which 
arc  sim|tly  erroneous  and  voidable  and  those  which  are  abso- 
liiicly  void  are  often  so  narrow  that  it  is  not  easy  to  apply  them 
ill  particular  cases. 

The  view  that  the  action  of  the  court  in  this  case  was  mere 
error,  and  not  in  excess  of  its  jurisdiction,  is  very  strongly 
and  ingeniously  argued  by  the  counsel  for  the  State.  The 
nrgnment  is,  in  substance:  That  the  court,  without  question, 
hud  jurisdiction  of  the  crime  of  petit  larceny  as  a  second 
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offense.  It  also  had  jurisdiction  to  punish  by  imprisonment 
in  the  penitentiary  for  that  offense.  It  was  true,  and  was 
proven  to  the  satisfaction  of  the  court,  that  the  defendant  was 
guilty,  and  that  it  was  the  second  offense,  and  the  applicant  is, 
therefore,  suffering  only  the  legal  and  apjiropriate  sentence  for 
his  crime.  That  the  method  by  which  the  court  determined  the 
fact  that  it  was  the  second  offense  was  merely  an  error  in  the 
procedure,  and  did  not  affect  its  jurisdiction.  That,  therefore, 
the  judgment  is  erroneous,  but  not  void. 

The  argument  is  ingenious,  and,  as  before  remarked,  the  dis- 
tinctions between  judgments  which  are  merely  erroneous  and 
voidable  and  those  which  arc  void  are  often  somewhat  elusive. 
But  we  are  disposed  to  think  the  argument  proves  too  much. 
By  the  same  re.nsoning,  if  a  prisoner  were  indicted  for  petit 
larceny,  and  it  was  proven  upon  the  trial,  or  otherwise  came  to 
the  knowledge  of  the  court,  that  the  larceny  was  from  the 
])('rs»tn  and  by  violence,  he  might  be  found  guilty  of  robbery, 
and  sentenced  to  the  ])enitentiary  for  fourteen  years,  while  the 
maximum  penalty  for  the  offense  to  which  tRe  prisimer  wjis 
called  upon  to  answer  was  but  six  months  in  jail  and  a  hundred 
dollars'  fine.  The  cases  seem  to  be  parallel,  and  3'et  in  the  lat- 
ter it  would  not  be  contended  that  there  was  a  mere  error  of 
procedure;  very  clearly  the  court  would  be  without  jurisdiction 
to  render  such  judgment,  for  the  reason  that  its  effect  is  to 
sentence  the  prisoner  for  a  crime  for  which  he  has  not  been 
indicted,  upon  a  charge  for  which  he  has  not  been  tried,  and  to 
which  he  has  had  no  opportunity  to  ])lead,  thus  denying  him 
his  c<mstitutional  right  to  demand  the  nature  and  cause  of  the 
accusation  against  him  and  to  have  a  trial  by  jury.  lie  is 
dejirived  of  his  liberty  without  due  process  of  law.  And  when 
any  constitutional  right  or  immunity  of  a  ])erson  is  violated, 
the  judgment  of  the  court  is  void.  (JJrown  on  Jurisdiction, 
Sec."  97.) 

In  a  case  in  Nevada  the  petitioner  was  indicted  for  the 
crime  of  muivler,  alleged  to  have  been  committed  in  the  perpe- 
tration of  the  crime  of  rape.  By  the  verdict  of  the  jury  he  was 
convicted  of  the  crime  of  rape,  and  the  court  sentenced  him  to 
twenty  years'  imprisornnent.  He  was  discharged  upon  habeas 
corpus,  and  the  Supreme  Court,  in  concluding  their  opinion, 
say:  "lielieving  the  judgment  in  this  case  to  be  void,  because 
the  court  had  no  jurisdiction  of  the  subject-matter   (that  is, 
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of  tlic  crime  for  which  he  was  convicted),  for  the  reason  that 
the  ilcfoiidant  was  neither  indicted  nor  tried  for  the  crime  of 
rape,  and  that,  the  execution  of  the  judgment  deprives  the  peti- 
tioner of  his  liberty  without  due  ])roces3  of  law,  the  c(»iumit- 
nicnt  issued  on  said  judgment  docs  not  justify  his  further 
(lelention,  and  he  will  accordingly  bo  dischargxid."  (Ex  parle 
Dria  25  Xev.  340;  15  Am.  Cr.  11—;  GO  Pac.  217.)  The 
rca^^on  here  is  stronger  than  in  the  Xevada  case  in  the  respect 
that  the  judgment  imposes  a  greater  punishment  than  the  maxi- 
nnnn  aulhori/.ed  by  law  for  the  crime  of  which  the  defendant 
])lc'a(led  guilty.  And  it  is  to  be  observed  also  that  it  is  not 
a  case,  either,  in  which  the  court  has  siin])ly  exceeded  its  juris- 
diction by  sentencing  the  ap])licant  to  a  longer  term  than  that 
authorized  by  law.  Ihit  it  imposed  an  infamous  punishment 
entirely  unauthorized  by  law  for  the  (dfeiise  to  which  he  pleaded 
guilty.  It  was  as  com])Ietely  without  jurisdiction  to  make  the 
order  as  if  it  had  sentenced  him  to  be  hanged. 

In  Ex  parte  Lnugc,  IS  Wall.  lT(i,  21  L.  Ed.  S72,  Mr.  Jus- 
tice .Miller,  in  discussing  this  sul)ject,  says:  "It  Avas  error, 
but  it  was  error  because  the  powi'r  to  render  any  further  judg- 
ment did  not  exist.  It  is  no  answer  to  this  to  say  that  the 
court  had  jurisdiction  of  the  person  of  the  jirisitncr  and  of  the 
offense  under  the  statute.  It  by  no  means  follows  that  these 
two  facts  make  valid,  however  erroneous  it  may  be,  any  judg- 
ment the  court  nuiy  render  in  such  case.  If  a  justice  of  the 
jieace,  having  jurisdicticm  to  fine  for  a  misdemeanor,  and  with 
the  party  charged  ])roperly  before  him,  should  render  a  judg- 
ment that  he  be  hung,  it  Avould  simply  be  void.  Why  void? 
I'ecause  he  had  now  power  to  render  such  a  judgnu'nt. 
So,  if  a  court  of  general  jurisdicti(m  should,  on  an  indict- 
ment for  libel,  render  a  judgment  of  death  or  confiscation  of 
])ro])erty,  for  the  same  reason,  be  void." 

Counsel  contend  that  the  judgment  was  not  a  conviction  of 
grand  larceny,  but  of  jietit  larceny  as  a  second  offense.  Wo 
think  the  record  shows  that  the  petitioner  was  found  guilty  of 
grand  larceny  and  sentenced  as  for  that  ofrense,  the  court 
a])])arently  adopting  the  view  that  petit  larceny  as  a  second 
offense  constituted  the  crime  of  grand  larceny  under  the  stat- 
ute. Ijut  we  are  umd)le  to  ]ierceive  that  the  form  of  the  judg- 
ment in  that  particular  affects  the  questions  involved  in  any 
substantial  way,  ncr  does  the  fact  that  the  information  charged 
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grand  Icarccny.  The  petitioner  did  not  plead  giiilty  cither  to 
grand  larceny  or  to  petit  larceny  as  a  second  offense,  and  ho 
was  not  tried,  or  in  any  lawful  way  found  guilty,  upon  either 
charge. 

For  the  reasons  stated,  we  are  of  the  opinion  that  the  judg- 
ment is  void,  and  that  the  petitioner  must  be  discharged. 

PoTTKU,  C.  J.,  and  Knigut,  J.,  concur. 


Ex  Parte  SNODcitAsg. 

43  Tex.  Crim.  Rep.  359—65  S.  W.  Rep.  lOGl. 

Decided  December  18,  1901. 

Hadeas  Corpus — Rkstraint — Contempt  of  Coiijt:  Constructive  re- 
straint sufficient  basis  for  aiiplication  for  urit  of  habeas  torixis 
— Legitimate  argument  of  counsel  not  contemjyt  of  court. 

1.  The  relator  being  in  custody  of  a  sheriff  for  contempt  of  cmnt. 

was  permitted  to  temporarily  go  to  his  home  to  attend  a  si:  k 
child,  having  promised  the  slieriff  to  return  into  custody,  etc 
Held,  that  he  was  in  sufflcient  restraint  to  apply  for  a  writ  of 
habeas  corpus.     Texas  statute  on  "restraint"  construed. 

2.  The  relator,  an  attorney,  during  argument  to  a  jury,  in  sijoakiii^' 

of  two  witnesses  who  contradicted  each  other,  said  that  oiio  oi' 
them  had  lied.  Thereupon,  one  of  the  witnesses  chanc'ni;(d 
the  remark,  and  upon  the  attorney  repeating  it,  he  was  ass;u;li(>(l 
by  the  witness  In  open  court,  after  which  tlie  attorney  resuiii- 
ing  the  same  line  of  argument,  was  fined  for  contempt  of  court, 
and  committed  on  the  fine.  Held,  that  he  was  not  in  contempt 
of  court. 

3.  The  relations  of  courts  and  attorneys  are  reciprocal,  and  should 

be  mutually  respected. 

Court  of  Criminal  Appeals  of  Texas. 

Habeas  corpus  by  Frank  L.  Snudgriiss  to  set  aside  a  judg- 
ment convicting  relator  of  contempt,     llelator  discharged. 

7'.  D.  Tarlion  and  Franh  L.  Snocl grass,  for  the  relator. 
Itoht.  A.  John,  Assistant  Attorney  General,  for  the  State. 

Brooks,  J.  I"^pon  ajiplication  of  relator  for  the  writ  of 
Jiaheas  corpus,  the  same  was  granted  by  Presiding  Judge 
Davidson,  and  made  returnable  before  the  court  for  hearing 
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on  November  13,  1901,  at  which  time  the  Assistant  Attorney 
General  filed  the  following  motion  to  dismiss  the  application, 
t(j-wit :  "Xow  conies  the  State  by  the  Assistant  Attorney 
General,  and  wonld  show  the  court  that  the  applicant  herein 
Avas  ordered  by  the  District  Judge  committed  to  jail  pending 
the  payment  of  the  fine  of  $50,  assessed  against  him  for  con- 
teinjit  of  court,  and  that  said  a])plicant  was  never  by  the  sheriff 
conuuitted  to  jail,  so  the  State  is  credibly  informed  and  be- 
lieves, but  was  by  the  sherifl'  admitted  on  parole,  and  permitted 
to  be  enlarged,  upon  his  promise  to  protect  him  in  the  premises; 
and  said  a])])licant  was  beyond  the  custody  of  the  sheriff,  and 
not  within  the  jail  of  said  Coleman  County,  before  this  court 
admitted  him  upon  bail,  as  shown  by  the  record  herein. 
Wherefore  the  State  would  show  the  court  that,  by  reason  of 
the  enlargement  of  the  applicant,  this  court  is  without  jurisdic- 
tion to  hear  this  application,  and  the  State  moves  the  ctmrt  that 
this  a])plieation  be  dismissed."  The  judgment  of  the  court 
finding  api)licant  guilty  of  contempt  was  entered  on  September 
11,  1!H)1,  and  the  commitment  was  issued  (m  the  2(Uh  day  of 
Septend.)er.  The  writ  of  habeas  corpus  was  granted  by  this 
court  on  October  7th,  applicant  being  admitted  to  tail  in  the 
sum  of  .$200,  pending  the  disposititui  thereof.  Isolator  Frank 
L.  Snodgrass  being  sworn,  stated  substantially  that,  some  days 
after  the  court  fineil  him,  judgment  was  entered  by  the  ccmrt, 
and  np(m  said  jmlgment  commitment  was  issued;  that  the 
sheriff  met  relator  ujion  the  streets,  and  arrested  him  on  said 
coimnitment.  Thereu])on  relator  requested  the  sheriff  to  ap- 
])oint  some  one  or  go  himself  with  relator  to  relator's  house,  as 
his  child  was  very  sick  with  di])htheria,  and  relator  could  not 
with  safety  ask  the  neighbor  ladies  to  wait  upon  his  child  with 
a  contagious  disease.  Relator's  wife  was  dead,  and  there  was 
no  one  to  pro])erly  care  ior  the  child  besides  himself.  The 
officer  informed  relator  he  would  not  go  himself,  nor  appoint 
any  one,  but  relator  could  go  home,  if  he  would  ]iromise  that 
under  no  circumstances  or  conditions  would  he  leave  the  bed- 
side of  his  child,  excejit  to  go  to  relator's  office  and  back. 
Ivelator  promised  upon  his  honor  to  comidy  with  the  conditions 
iiii]>ns('d  upon  him,  which  he  did.  While  this  character  of 
enlargement,   if  it  be  termed  such,   was  in  existence,   relator 

applied  to  this  court  for  the  writ  of  habeas  corpus,  which  was 
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granted,  and  he  was  released  on  bond.  It  will  bo  noted  this  is 
an  orifiinul  a])plic'ation  for  the  writ  of  hahcas  corpus,  and  not 
an  appeal  from  an  order  refusing  bail ;  hence  we  ai)prehcnd  the 
rules  covering  the  same  are  somewhat  different,  in  refereuco  to 
the  confinement  or  imprisonment. 

Article  170,  Code  Cr.  Proc,  provides: 

"The  same  power  may  be  exercised  by  the  officer  executing 
the  warrant  (and  in  like  manner)  in  cases  arising  under  llio 
foregoing  articles  as  is  exercised  in  the  execution  of  warrants 
of  arrest  according  to  the  provisions  of  this  Code. 

''Art.  171.  The  words  'confined,'  'imprisoned,'  'in  custody,' 
'confinement,'  'imprisonment'  refer  not  only  t(j  the  actual,  cor- 
poreal and  forcible  detention  of  a  person,  but  likewise  to  any 
and  all  coercive  measures  by  threats,  menaces  or  the  fear  of 
injury  whereby  one  person  exercises  a  control  over  the  person 
of  another  and  detains  him  within  certain  limits. 

"Art.  172.  Ly  'restraint'  is  meant  the  kind  of  control  which 
one  person  exercises  over  another,  not  to  confine  him  within 
certain  limits,  but  to  subject  him  to  the  general  authority  and 
l)ower  of  the  person  claiming  such  right. 

"Art.  173.  The  writ  of  hahcas  corpus  is  intended  to  be 
applicable  to  all  such  cases  of  confinement  and  restraint,  where 
there  is  no  lawful  right  in  the  person  exercising  the  ])o\ver,  or 
where,  though  the  power  in  fact  exists,  it  is  exercised  in  a  man- 
ner or  degree  not  sancti(jncd  by  law." 

Article  154,  Code  Cr.  Proc,  requires  that  "every  provision 
relating  to  the  writ  of  hahcas  corpus  shall  be  most  favorably 
construed  in  order  to  give  effect  to  the  remedy  and  protect  the 
rights  of  the  person  seeking  relief  under  it."  Articles  .151, 
152,  lG-4,  100,  107,  /(/.,  contemplates  that  a  person  is  entitled 
to  the  writ  not  only  in  case  of  actual  custody,  but  also  in  cas(! 
of  any  illegal  lestraint.  Article  172  states  that  by  "restraint"' 
is  meant  the  kind  of  control  which  one  person  exercises  over 
another,  not  to  c  mfine  him  within  certain  limits,  but  to  subject 
him  to  the  general  authority  and  power  of  the  person  claiuiiui;' 
such  right.  We  think  this  article  alone  is  decisive  of  the  citn- 
tention,  and  that  the  State's  motion  sh(juld  not  prevail.  Wo 
deem  it  unnecessary  to  enter  into  a  long  discussion  of  these 
articles,  but  suffice  it  to  say  that  any  character  or  kind  of 
restraint  that  ])recludes  an  absolute  and  ])erfect  freedom  of 
action  on  the  part  of  relator  authorizes  such  relator  to  make 
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application  to  tins  court  for  release  from  said  restraint.  It 
certainly  cannot  bo  insisted  that,  if  relator  is  illegally  arrested 
(if  he  is  illegally  arrested),  he  must  be  placed  in  jail,  and 
thereby  be  subjected  to  an  additional  outrage,  before  he  can 
apply  to  this  court  for  the  writ  of  habeas  corpus.  The  motion 
of  the  State  to  dismiss  the  application  is  overruled. 

The  following,  in  substance,  are  the  facts  upon  which  the 
commitment  was  based:     Relator  was  an  attorney-at-law,  and 
engaged  in  the  practice  thereof  in  the  towa  of  Coleman,  and 
^vtis  representing  his  client  in  the  trial  of  Bob  Gatlin,  and  in 
the  course  of  his  speech  before  the  jury  used  such  language 
that  the  court  fined  him  for  contempt.     The  judgment  of  the 
court  is  as  follows:     "State  of  Texas,   County  of  Coleman. 
September  11th,  1901.     It  is  considered  and  ordered  by  the 
co\u't  that  F.  L.  Snodgrass  be,  and  he  is  hereby,  adjudged  to 
bo  in  contempt  of  this  court,  in  this :    That  during  the  progress 
of  his  argument  to  the  jury  in  the  case  of  The  Stale  of  Texas 
V.  Boh  Gallin,  and  in  open  court,  said  F.  L.  Snodgrass,  in 
discussing  the  testimony  of  witnesses  II.  N.  Bcakley  and  J. 
M.  Crawford,  who  testified  in  said  cause,  Avith  reference  to 
said  two  witnesses  stateu  and  said  to  the  jury,   and  in  the 
presence  and  in  the  hearing  of  the  court,  and  in  the  presence 
and  hearing  of  the  witness,  in  substance  and  effect,  that  either 
I'caldey  or  Crawford  (meaning  the  aforesaid  witnesses)  were 
mistaken,  or  one  of  them  had  lied.     That  II.  N.  Beaklcy,  one 
of  said  witnesses,  upon  hearing  said  statement  of  F.  L.  Snod- 
grass, arose  and  stated  to  Mr.  Snodgrass  that  he  must  not  say 
that  he  (Beakley)  had  lied,  whereupon  said  Snodgrass  turned 
toward  said  Beakley,  and,  in  an  excited  voice  and  manner, 
pointing  and  waving  his  hand  toward  Beakley,  stated  and  said, 
'I  stated  that  either  you  or  Crawford  was  mistaken,  or  one  of 
you  had  lied,  and  I  have  nothing  to  take  back,'  which  language 
and  conduct  on  the  part  of  said  Snodgrass  provoked  said  II.  i^. 
I)cakley,  and  caused  him  in  open  court,  and  in  the  presence 
of  the  court  and  jury,  to  commit  an  assault  and  battery  upon 
said  Snodgrass;  and  for  which  language  and  conduct  on  the 
part  of  said  Snodgrass,  in  provoking  such  assaidt,  he  is  ad- 
judged guilty  of  contempt  of  this  court,  and  fined  in  the  sum 
of  fifty  ($50.00)  dollars.     And  it  is  further  ordered  and  de- 
creed that  said  Snodgrass  be,  and  he  is  hereby,  committed  to  the 
jail  of  Coleman  County,  Texas,  until  such  fine  and  all  costs 
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is  paid.  It  is  furtlior  onlcrotl  that  the  clerk  of  this  coui't  fnrth- 
with  issue  a  writ  of  coiimiitinent  to  the  shcriil:'  or  any  cniLslahki 
of  Coleman  County,  Texas,  command  in,£^  such  otllcer  to  tako 
into  custody  and  commit  to  jail  said  F.  L.  Snodgruss  uuiil 
said  fine  and  all  costs  arc  fully  paid."  ^Vo  find  from  nii 
inspection  of  the  affidavits  filed  both  hy  the  State  and  relalor 
that  the  fore.u'oiufi'  judfiiiient  is  substantially  su])ported  by  tlio 
affidavits.  The  atKdavit  of  the  trial  judite,  which  coutaiiin 
some  additional  facts,  is  as  follows:  "I  was  presidinf>'  judiic  iu 
tho  trial  of  the  case,  State  of  Texas  v.  J.  M.  (Jattln,  at  Seplem- 
ber  terui,  11)01,  District  Court  ColeiMan  County,  Texas.  i\  L. 
Snodgrass  represented  the  defendant  on  the  trial  of  said  case. 
II.  X.  IJeakley  was  a  witness  fur  the  State  in  said  case.  SjkxI- 
grass,  in  his  sju'ceh  to  the  jury  in  said  cause,  and  in  discussiui; 
Jjcakley's  testiuiony  in  said  cause,  nuido  use  of  the  language 
attributed  to  him  in  the  judgment  for  contempt.  His  uiauncr, 
conduct,  and  tone  of  voice  at  the  time  he  used  the  lauguaeo 
attributed  to  him  in  said  j\ulgiuent,  and  es|)ecially  at  the  tiiiu; 
ho  replied  to  T'eakley,  was  bantering,  threatening,  and  exasper- 
ating to  a  gcntlenum.  I  knew  nothing  of  Eeakley's  presence  in 
the  c(mi't  room  until  he  addressed  Snndgrass  as  recited  in  said 
judgment.  At  the  time  he  addressed  Snodgrass,  I  noticed  him 
take  a  scat  just  inside  the  bar,  and  some  fifteen  feet  or  more 
from  Snodgrass.  Ho  had  not  more  than  taken  his  seat  wlicu 
Snodgrass  replied  as  stated  in  the  judgment,  and,  by  the  time 
he  got  this  reply  out,  Jlicakley,  with  a  spring,  was  on  him,  and 
struck  him.  The  whole  thing  occurred  in  such  short  time  that 
I  had  no  opportunity  to  interfere  and  stop  it.  I  saw  nothing 
in  Beakley's  hand  when  he  struck  Snodgrass,  nor  did  I  see  any 
weapons  on  his  jierson,  or  any  attenijit  on  his  part  to  draw  a 
weapon,  though  I  afterwards  learned  that  a  pistol  was  taken 
out  of  his  pocket  after  tho  row.  At  lli(>  time  JJeakley  scaled 
himself  just  inside  the  bar  he  was  within  four  or  five  feet  of 
Mr.  Ivittle,  stejifather  of  Snodgrass,  and  only  a  short  distance 
from  Donald  Cameron,  County  Attorney,  and,  as  I  am  in 
formed,  cousin  to  Snodgrass,  and  not  very  far  from  Judges 
J.  C.  Itundolph  and  C.  II.  Jenkins.  As  soon  as  I  had  the 
fight  sto])])ed,  Mr.  Snodgrass  resumed  his  argument,  and 
started  to  repeat,  as  I  thought,  his  statements  with  rcferenci;  to 
Eeakley,  when  I  t(dd  him  to  stop  that  course  of  argument;  and, 
he  having  shown  a  disiJosition  to  persist  therein,  I  tuid  him  if 
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Im  ivpcatotl  it  I  would  punish  him.  (Do  not  venioinhor  tho 
('liiiniftor  of  jMniishiiK'iit.)  I  did  not  ])rohil)it  him  disenssing 
Icniliiiuitcly  Ik'uklcy's  evidcneo,  bnt  directed  him  not  to  repeat 
the  .statements  that  had  provoked  tho  row.  As  soon  as  order 
was  restored  I  fined  both  I'eakley  and  Snod<<'ras3,  but  the  judg- 
ments were  not  then  entered,  nor  the  writ  then  issued.  I  pre- 
pared both  orders  and  the  writ  of  commitment  in  this  ease, 
because  the  District  Attorney  requested  me  to  ])re])are  ihe 
order,  and  the  clerk  told  me  ho  did  nf)t  know  how  to  draft  the 
writ  if  the  ordinary  form  of  cf)mmitment  would  not  answer. 
I  did  not  draft  the  commitment  in  tho  Beakley  case,  because 
I  heard  him  tell  the  clerk  not  to  issue  on  the  judgment,  but  to 
call  on  him  when  he  wanted  the  fine  and  he  w«mld  jiay  it.  At 
and  i)rior  to  this  row  in  court  I  knew  from  commctn  street 
talk  in  the  town  of  Coleman  that  certain  men,  including  F.  L. 
Snodgrass,  on  the  one  part,  and  certain  men,  including  I'eakley, 
(in  the  other  part,  were  unfriendly;  and  it  was  also  known  to 
me  that  it  was  commonly  talked  in  Coleuuni  that  some  day 
there  would  bo  a  wholesale  killing  between  those  i)arties,  should 
the  iiiatt(>r  ever  start.     (Signed)  John  W.  Goodwin." 

It  will  bo  noted  from  this  affidavit,  in  a(l<lition  to  confirming 
the  statements  as  contained  in  the  judgment,  it  says  "that  re- 
lator's manner,  conduct,  and  tone  of  voice  at  the  time  he  used 
the  language  attributed  to  him  in  said  judgment,  and  especially 
at  the  lime  he  replied  to  Heakley,  was  bantering,  threatening, 
and  exasi)erating  to  a  gentlenum."  It  is  not  nnide  to  appear 
that  relator  knew  Deakley  was  in  the  court  room  at  the  time  of 
the  argument,  until  Deakley  stopped  relator;  and  we  do  not 
think  the  statement  in  tho  aflidavit  of  the  trial  judge  as  to  the 
manner  in  which  tho  statement  was  made  adds  anything  to  tho 
question  of  contempt  or  no  contonq)t.  We  also  note  tho  latter 
clause  of  the  affidavit,  to  the  effect  that  there  was  c<uumon  street 
talk  in  the  town  of  Coleman  that  certain  men,  including  relator, 
on  tho  one  part,  and  Beakley,  on  the  other  part,  wore  un- 
friendly, and  that  some  day  the  parties  would  meet,  and  that 
there  Avould  bo  a  wholesale  killing  between  these  parties.  I"n.- 
less  tho  evidence  before  us  should  show  that  relator  was 
altcni])ting  to  provoke  Beakley  to  a  breach  of  the  peace  in  the 
court  room  at  the  time  of  the  argument,  we  could  not  consider 
said  circumstances  as  going  to  illustrate  or  ))rovo  the  intent  of 
tho  relator.     Tho  niere  fact  that  it  was  common,  street  talk 
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would  not  bo  eviclrnce  oi  applicant's  intent,  since  common 
street  talk  is  not  evidence,  but  bare  rumor.  It  is  also  mado 
to  appear  by  tho  undisputed  affidavits  that  IT.  N.  15cakloy  and 
J.  M.  Crawford  testified  in  the  case  of  Gatlin,  then  on  trial; 
that  their  testimony  was  an  exact  cross,  one  of  tho  other  (that 
is,  Beakley  sworo  that  he  did  not  know  tho  purpose  for  wliich 
certain  money  was  being  paid,  which  was  a  material  in(|niry 
in  tho  trial,  while  Crawford  sworo  that  he  did  know).  Now, 
tho  question  arises,  does  tho  matter  set  up  in  the  judgiiieiit 
make  contempt  of  court?  We  are  of  opinion  that  it  does  not. 
In  order  to  bo  contempt  of  court,  the  trial  court  must  have  not 
only  jurisdiction  of  the  person  of  the  relator,  but  he  must  also 
have  jurisdiction  of  the  subject-nmtter,  and  render  the  ])ar- 
ticular  judgment  rendered.  He  had  jurisdiction  of  relator, 
but  he  did  not  have  jurisdiction  of  the  subject-matter,  because 
he  did  not  have  the  power  or  legal  authority  to  enter  the  judg- 
ment against  relator  for  tho  statements  mado  as  containe<l  in 
tho  judgment.  If  he  did,  then  it  wtmld  destroy  relator's  right 
to  argue  the  cause  of  his  client  in  the  courts  of  justice.  It  is 
a  constitutional  right  guavjinteed  every  one  tried  in  the  courts 
of  this  State  to  be  heard  in  person  and  by  counsel;  and  cer- 
tainly where  two  witnesses  testify,  one  for  and  the  other  agaiiisf 
a  certain  proposition,  showing  an  al)soluto  and  unq"iliti( 
contradiction,  there  is  but  one  of  two  condiisicms  ic  ■  iwii — 
that  one  or  the  other  testified  falsely,  or  one  oilier  is 

mistaken.  Relator's  arg\uncnt  seems  to  have  i  charitable 
enough,  placing  it  in  the  alternative.  No  otln  i  conclusion 
could  be  drawn  from  said  contradictory  statements  but  tb.it  one 
had  testified  falsely,  or  had  been  mistaken.  This  sei.'iiis  to 
have  been  a  strong  circumstance  in  the  trial  of  the  case,  aii<l 
certainly  relator  not  only  had  the  right  but  it  was  his  duty  to  his 
client,  to  comment  upon  and  make  manifest  tho  fact  that  (h-aw- 
ford,  defendant's  witness,  had  told  the  truth,  and  that  Ueakley 
had  not  told  the  truth.  Courts;  will  look  with  much  allowance 
upon  the  zeal  and  partisanship  of  counsel  rei)resentiiig  their 
clients  in  the  courts.  Without  zeal,  and  without  an  honest  and 
fervent  desire  to  have  everything  done  and  to  do  everything  that 
can  be  done  within  his  power  that  is  honorable  to  ])romote  the 
interests  of  his  client  and  secure  him  a  fair  and  iinjiartial 
trial,  the  object  of  counsel  would  be  destroyed,  and  the  bar 
would  soon  fall  into  disrepute.    lu  Duncan's  Case,  42  Texas 
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Criin.  Kep.  CCl,  02  S.  \\\  T'.S,  2  Tex.  Ct.  Hop.  402,  a  question 
very  similar  to  the  one  now  iiiider  disen.s.sion  was  before  us; 
and,  among  other  things,  we  said:  "We  wish  to  say  that  tho 
power  of  the  court  is  ollicial — judicial,  and  not  personal;  and 
tho  relations  of  court  and  atlfjrncv  arc  ccn-relativo.  Courts 
may,  will,  and  should  enforce  judicial  power  and  functions 
when  necessary;  yet  this  inust  be  done  in  a  numncr  sanctioned 
by  law,  and  in  consonance  with  judicial  dignity,  and  with  duo 
regard  to  tho  rights  of  j)artic3  to  bo  affected.  Attorneys  aro 
bound  and  will  bo  held  to  obey  legal  orders  of  courts;  yet  tho 
court  should  inv<jl<c  its  judicial  authority  under  the  law,  and  in 
obedience  thereto.  Tho  relationships  of  court  an<l  attorneys, 
bench  and  bar,  are  reciprocal,  and  each,  in  their  proi)er  sphere, 
is  clothed  with  powers,  rights,  and  privileges  which  aro  to  bo 
recognized  and  respected  by  tho  other.  Those  relations  should 
bo  recognized  and  rcsjiected  alike  by  tho  bench  and  bar,  and, 
being  carefully  ke])t  in  view  and  folbnved  as  rules  of  action  and 
conduct,  will  avoid  friction."  We  would  not  be  understood  as 
holding  that  tho  trial  court  has  not  tho  right  to  maintain  tho 
decorum  of  tho  court-room,  nor  would  wo  bo  understood  as 
holding  that  tho  court  could  not  require  relator's  argument  to 
bo  limited  to  tho  facts  in  evidence,  or  limit  his  address  to  tho 
jury  to  rational,  decent,  and  decorous  deductions  from  tho 
facts  in  evidence.  Only  this  limitation,  and  nothing  more, 
can  bo  placed  upon  arguments  of  attorneys  by  the  trial  court. 
Wo  aro  at  a  loss  to  know  how  relat<»r  could  have  commented  upon 
the  testimony  of  tho  conflicting  witnesses  otherwise  than  as  ho 
did.  Perhaps  relator  could  have  avoided  placing  tho  testimony 
of  said  witnesses  before  the  jury  as  either  a  lie  or  mistake,  by 
saying  that  one  of  tho  parties  was  mistaken.  This  would  still 
have  left  tho  jury  to  infer,  if  they  dosired  to  do  so,  that  it 
was  a  willful  mistake,  and  hence  a  lie.  P»o  this  as  it  may, 
it  was  a  legitimate  character  of  argirnent  to  be  used  in  the  trial 
of  tho  case,  as  disclosed  by  the  affidavits  on  file.  Courts  must 
not  attempt  to  evade  the  province  of  counsel,  and  dictate  as  to 
the  character  of  argument  to  be  made  upon  any  given  state  of 
facts,  other  than  as  indicated  above.  Wo  do  not  think  relator 
violated  either  tho  letter  or  s])irit  of  the  law  with  reference  to 
contempts ;  but,  on  the  other  hand,  we  think  his  argument  was 
legitimate  and  germane  to  the  facts  being  discussed,  and  the 
infliction  of  the  fine  by  the  trial  judge  was  wholly  unwarranted 
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by  the  law  pnd  facts  adduced  x\]Mn\  tlio  trial  herodf. 
s]uH'ti()n  of  the  jiulgmout  shows  tlio  injustice  thereof. 
Ivelator  is  accordingly  discharged. 


An 


111- 


ITKXDEnsox,  J.  (dissenting).  When  the  relator  ap])lio(l  tni' 
the  writ  of  hahcrift  corpus,  as  a])pears  from  the  testimony,  lio 
was  not  in  jail  under  the  commitment,  hut  had  the  Iili(M-l_v  df 
the  town,  under  an  arrangement  with  the  sheriff  of  Colcniiin 
County.  This,  I  think,  was  an  escape,  and  the  motitm  of  iIk' 
Assistant  Attorney  General  ought  to  have  prevailed,  and  llic 
apjdication  should  have  been  dismissetl.  The  writ  re(|uir(il 
the  sheriff  to  confine  the  relator  in  the  jail  of  Coleman  Comity 
in  default  of  the  payment  of  the  fine  of  $50  assessed  agaiiisi 
him  for  contempt.  This  he  never  did,  hut  permitted  him  to 
go  at  large.  Under  the  authorities,  this  was  an  escape.  Sec 
11  Am.  «t  Eng.  Enc.  Law,  p.  2(\^y,  subd.  3;  Oircns  v.  Slair,  ;1J 
Tex.  Cr.  E.  373,  23  S.  W.  OSS.  True,  as  observed  in  the  opin- 
ion, the  writ  of  habeas  corpus  ap])lies  to  every  character  of 
restraint.  Still  it  occurs  to  me  that,  where  a  ])risoner  seek-;  to 
be  discharged  by  the  writ  under  a  judgment  and  commitiiuni 
of  the  court,  he  must  show  an  actual  comm'Mnent  in  acconhuicc 
with  the  order.  If  he  is  merely  at  larg(>,  ulthoiigh  under  some 
s]iecies  of  constraint,  I  do  not  believe  the  writ  will  lie.  The 
iiiandate  of  this  c(mrt  ojierates  directly  ujinn  the  oflicer  holdiiiii' 
the  ])risonev.  Ex  parte  Erwin,  7  Tex.  App.  2SS.  Tn  this  cnsc 
there  was  no  officer  holding  the  relator,  and,  in  order  to  have 
confined  the  relator  under  the  original  commitment,  T  believe 
the  oflicer  would  have  had  to  obtain  a  new  writ.  He  certainly 
would  have  been  compelled  to  rearrest  the  relator  under  the 
former  writ. 

As  to  Avhether  or  not  the  court  had  the  jiower  to  treat  as  con- 
tempt the  conduct  of  the  relator  as  set  out  in  the  judgment,  T 
need  only  refer  to  my  views  expressd  in  the  dissent  in  Ex  parte 
Duncan',  A2  Texas  Crim.  Rep.  (Mil,  02  S.  W.  758,  2  Tex.  V\. 
Iu>p.  402.  The  alleged  contem[)t  here  was  in  the  face  of  the 
court,  and  there  is  no  question  but  that  the  court  had  jurisdic- 
tion of  the  person  of  the  relator  at  the  time.  Did  it  have  the 
power  to  treat  the  ]>articular  conduct  of  the  relator  on  the  occn- 
8i(m  as  contempt  of  court?  I  believe  the  language  attributed 
to  relator  in  the  judgment  was  tantamount  to  telling  the  wit- 
ness Lcakley  that  he  had  lied.    Of  course,  he  did  not  intend  to 
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apply  this  langnafro  to  his  own  witness,  and  whon  he  told  the 
jury  that  Crawford  (his  own  witness)  or  Deakley  (who  testi- 
iic<l  against  him) — one  or  the  other — was  mistaken  or  had  lied, 
it  was  meant  for  TJeaklcy.  When  ]leakley  jirotested,  relator 
turned  toward  him  in  an  excited  voice  and  manner,  and,  point- 
ing and  waving  his  hand  toward  said  Jleakley,  re])eated  the 
accusation,  and,  in  addition,  stated  that  he  had  nothing  to  take 
hack.  All  this  transpired  in  the  presence  of  the  court,  and  the 
judge  hased  his  action  on  his  own  personal  knowledge,  not  only 
as  to  the  language  used,  but  as  to  the  manner  of  the  n^lator. 
The  judicial  eye  v»itnessed  the  act,  the  judicial  mind  compre- 
hended all  the  circnmstanccs  of  aggravation,  pi'ovocation  or 
mitigation,  and  I  do  not  believe  his  judgment  can  be  attacked 
by  allidavits;  nor  does  it  require  extraneous  su]i])ovt,  in  order 
to  render  it  eil'ective.  That  such  language  is  calculated  to  pro- 
voke a  breach  of  the  peace,  I  have  no  doubt.  At  the  same  time, 
1  would  not  be  understood  as  curtailing  the  right  of  all  legill- 
mate  debate.  An  attorney  has  at  all  times  the  right,  and  he 
sliduld  be  nntramnieled,  to  cv'ticiso  the  testinnmy  of  witnesses 
against  him;  but,  if  he  would  be  severe,  he  must  be  parliament- 
ary at  the  same  time.  I  do  not  believe  that  it  accords  with  tlu? 
]iro]M'ieties  of  the  eourt-room  tb  ap]>ly  to  a  witness  the  epithet 
(tf  liar  or  scoundrel,  especially  if,  under  the  circumstances,  this 
language  is  calculated  to,  and  actually  does,  jjrovoke  a  breach 
of  the  peace.  Ihit,  however  that  may  be,  the  court  below  had 
jurisdiction  of  the  subject-matter  of  the  C(mtempt,  and  if  the 
conduct  of  the  relator  as  set  out  in  the  judgment  could,  under 
the  circumstances,  constitute  a  contemjit  of  court,  I  do  not 
believe  it  is  comjietent  for  this  tribunal  to  try  the  case  dc  novo, 
and  set  aside  the  judgment  on  evidence  contradicting  the  record. 


P 


Wi 


•  n 


I,.  If 


!|!l   ;! 


hu 


It 


i 


i 


ft 

ill 


I 


\i 


410  AMERICAN  CRIMINAL  REPORTS. 


In  Rk  Knowlton. 

136  Cal.  107—68  Pac.  Rep.  480. 

Decided  March  21,   1902. 

Habeas  Corpus  to  release  convict  under  statutory  good  iehavior  pro- 
visions— Scope  of  the  writ  in  such  matter. 

Under  the  statutes  of  California,  a  convict  in  the  penitentiary,  for 
good  behavior,  is  entitled  to  a  graded  deduction  in  his  term  of 
imprisonment;  but  is  liable  to  forfeit  the  same  by  acts  of  vio- 
lence, misdemeanors  or  infractions  of  the  prison  rules,  provided, 
that  he  has  notice  of  the  hearing  of  the  matter  by  the  board  oC 
prison  directors.    II eld: 

1.  That  if  such  forfeiture  was  made  without  a  notice  to  the 

convict,  he  was  entitled  to  the  benefit  of  a  writ  of 
habeas  corpus. 

2.  It  appearing  that  a  written  charge  was  made  to  which  the 

convict,  upon  notice,  pleaded  not  guilty,  and  that  a  hear- 
ing was  had  thereon,  the  findings  of  the  board  could  not 
be  reviewed  upon  a  writ  of  habeas  corpus. 

Supreme  Court  of  California;  In  Eanc. 

Writ  of  hah'os  corpus  to  release  a  convict  from  the  ponitoii- 
tiary,  under  the  iiood  behavior  provision  of  the  statutes.  Writ 
discharged  and  prisoner  remanded. 

Franlc  J.  Murphy,  for  the  petitioner. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  the  respondent. 

IIknshaw,  J.  The  writ  in  this  case  was  issued  upon  peti- 
tioner's verified  statement  that,  having  been  convicted  of  a 
felony  and  sentenced  to  serve  a  term  in  the  State  prison  at  San 
Quentin,  ho  had,  since  his  incarceration  therein,  faitlifully 
obeyed  and  c()ni])lied  with  the  laws  of  the  State  and  all  the 
rules  and  roguhitions  of  the  pristm,  and  that,  taking  into  con- 
sideration the  credits  for  good  eondnct,  to  which  he  was 
entitled  under  Ihe  law,  the  term  of  his  imprisonment  had 
expired,  and  he  was  entitled  (o  his  discharge;  that,  notwith- 
standing Ibis,  lie  was  nnlawfully  and  illegally  restrained  of  his 
liberty  by  the  warden  of  the  ])rison ;  that  the  only  pretense  or 
claim  made  by  the  warden  for  his  conduct  in  this  regard  was 
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that  "on  or  about  the  14th  day  of  January,  1899,  the  Board  of 
Prison  Directors  of  the  State  of  California  arbitrarily  and 
'without  any  notice  to  the  said  Knowlton,  or  to  any  other  person, 
and  without  giviiij^  him  an  opportunity  to  be  heard  in  his  own 
defense,  and  without  the  filing  or  making  of  any  charges 
against  the  said  II.  W.  Knowlton,  and  without  any  proofs 
or  any  testimony  that  the  said  II.  W.  Knowlton  was  guilty  of 
a  violation  of  any  of  the  rules  or  regulations  of  said  prison, 
or  any  violation  of  the  law,  caused  to  be  entered  in  the  minutes 
of  the  said  board  of  prison  directors  the  following  entry: 
'George  Knowlton,  charged  with  smuggling  money  in  prison, 
plead  not  guilty,  found  guilty,  deprived  of  six  nwrnths'  cred- 
its.' "  "George  Knowlton"  is  the  jierson  who  here  petitions  as 
;Mayne  Knowlton. 

]>y  section  20  of  an  act  to  regulate  and  govern  the  State 
prisons  of  California  (St.  1S89,  p.  404)  a  convict  is  entitled 
to  certain  graded  deductions  from  his  term  of  imprisonment, 
based  upon  his  good  conduct  and  compliance  with  the  laws  of 
the  State  and  the  rules  of  the  penal  institution,  and  herein  it 
is  provided:  "]3ut  if  any  convict  shall  commit  any  assault 
upon  his  keeper,  or  any  foreman,  officer,  convict,  or  person,  or 
otherwise  endanger  life,  or  shall  be  guilty  of  any  flagrant  dis- 
regard of  the  rules  of  the  prisf)n,  or  commit  any  misdemeanor, 
or  in  any  manner  violate  any  of  the  rules  and  regulations  of 
the  prison,  he  shall  forfeit  all  deductions  of  time  earned  by 
him  for  good  conduct  before  the  commission  of  such  offense, 
or  that,  under  this  secticm,  he  may  earn  in  the  future,  or  shall 
forfeit  such  part  of  such  deductions  as  to  the  board  of  direct- 
ors may  seem  just;  such  forfeiture,  however,  shall  be  made  only 
by  the  board  of  directors  after  due  proof  of  the  offense  and 
notice  to  the  offender;  nor  shall  any  forfeiture  be  imposed  when 
a  party  has  violated  any  rule  or  rides  without  violence  or  evil 
intent,  of  which  the  directors  shall  be  the  sole  judges." 

This  section  requires  that  the  board  of  directors,  before  they 
shall  take  action,  shall  have  given  notice  to  the  offender,  and 
heard  proof  touching  the  offense.  The  allegations  of  the  petition 
above  quoted  were  to  the  effect  that  the  board  had  acted  ille- 
gally, and  in  excess  of  its  jurisdiction,  in  depriving  the  peti- 
tioner of  a  portion  of  his  credits  without  the  preferment  of  a 
charge^  without  notice  to  him,  and  without  proof  taken.  j\rani- 
fcstly,  upon  such  allegations,  solemnly  verified,  the  petitioner 
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was  entitled  to  his  hearing  under  the  writ  of  liahcas  corpiii^, 
and  the  writ  was  ordered  issued  accordingly.  Upon  the  return 
of  the  writ,  and  by  the  testimony  taken  at  the  hearing,  it  wiis,' 
however,  made  to  appear  that  a  formal  charge  in  writing  luiil 
been  preferred  against  the  defc-ndant;  that  ho  had  been  brouglil 
before  the  board  to  answer  the  charge,  ami  had  pleaded  not 
guilty  thereto;  that  evidence  in  su])port  of  the  charge  by  tlic 
prison  otiicials  had  been  taken ;  and  that  the  defendant  had  been 
given  the  opjiortunity  to  present  counter  cvidoncc,  if  ho  saw 
lit.  It  was  further  shown  that  one  of  the  prison  rules  and 
regulations  prohibited  prisoners  from  transmitting  or  receiving 
money  to  or  from  any  person,  without  the  consent  of  the  Avarden 
first  obtained.  It  is  nol  the  province  of  this  court  under  the 
writ  of  liahcns  corpus  to  review  the  sufllcioncy  of  the  evidence 
n])on  which  the  board  of  directors  acted  in  reaching  its  deter- 
mination as  to  the  guilt  of  the  ])etitioner.  It  is  suflicient  when 
it  is  shown,  as  here  it  has  been  shown,  that  after  a  regular 
hearing  of  charges,  regularly  ])referred,  with  due  notice  to  the 
convict  to  a]i]iear,  and  suflicient  opportunity  to  him  to  ])resent 
his  defense,  he  has  been  fouml  guilty  of  violating  a  recitgnized 
and  ])ro]!er  rule  of  the  institution. 

The  writ  is  therefore  diseharged,  and  the  prisoner  remandeil. 

AVe  concur:     J5i;atty,  C.  J.;  McFaki-ajnd,  J.;  Gakolttk, 
J.;  Van  Dvkk,  J.;  Tk.mi'Ij:,  J. 


StATK    v.    IIolfMITOX. 

43  Ore.  125—71  Pac.  Rep.  9S2. 

Decided   March   30,    1903. 

Heaksay  Evidkntk:  TcsHmony  of  detective  that  the  ■prnsecutivo  wit- 
ness rccoynized  the  defendant's  picture  in  the  roijuc's  (/allciii — 
This  error  vot  cured  by  the  prosecutor's  testimony — Other 
crimes — Error  in  proving  that  defendant's  picture  was  in  the 
rogue's  gallery,  and  also  in  interrogating  the  defendant  as  to 
the  supposed  cause  of  his  picture  being  there. 

1.  It  was  error  to  perniit  a  detective  to  testify,  tliat  on  the  morninc; 
after  the  robbery  in  question,  the  prosecuting  witness  dcscribod 
his  assailant  and  said  that  he  could  recognize  him,  and  that 
thereupon,  on  being  shown  the  rogue's  gallery,  he  picked  out 
the    picture    of    the    defendant;    such    testimony    being    heaisay 
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and  Incompetent;  nor,  was  this  error  harmless,  for  it  brought 
to  the  attention  of  the  jury  the  fact  that  the  defendant's  pic- 
ture was  in  tlie  rogue's  gallery,  presumably  because  he  had 
committed  some  other  crime  or  was  regarded  by  the  police  as 
a  common  ciiminal;  nor  was  this  error  rendered  harmless  by 
the  fact  that  the  prosecuting  witness  testified  without  objection 
that  he  recognized  the  picture  the  morning  after  the  robbery 
in  the  rogue's  gallery. 

2.  The  defendant  having  testified  as  a  witness  in  his  own  behalf,  as 

to  how  his  picture  came  into  the  rogue's  gallery,  the  detective 
was  recalled,  and,  testified  that  tlie  picture  was  there  because 
the  defendant  liad  committed  a  crime.     Held,  reversible  error. 

3.  It  was  error  to  examine  the  defendant  as  to  the  comuilijsion  of 

other  supposed  crimes. 

Supreme  Court  of  Orog'.m. 

Appeal  from  Circuit  Court,  Multnomah  County;  ILm.  Ar- 
lluir  L.  Frazer,  Judiro. 

Charles  Houii'liton,  convicted  of  a.ssault,  with  intent  to  com- 
mit robbery,   api)eal3.     lieversed. 

W.  T.  JTumc,  and  Chctrlcs  F.  Lord,  for  the  appellant. 
John  MnunuiQ,  District  Attorney,  and  Arlliur  C.  Spencer, 
for  the  State. 

T>i;ax,  J.  The  defendant  was  eliarced  with  the  crime  of 
ripbbery  from  the  ])ers()n  of  one  jjalch,  by  assaidt  and  ])uttinjij 
in  fear,  and  upon  his  trial  was  convicted  of  an  assault  with 
intent  to  rob.  lialeh  was  assaulted  by  three  men  and  robbed 
ipf  a  check  for  $7  and  .$20  to  $:2.")  in  money,  about  11  o'clock 
on  the  nii>'ht  of  Xovend)er  7,  15)02,  on  a  street  in  the  ''Xorth 
End''  of  the  city  of  J'ortland.  A  short  time  before  the  rob- 
bery he  was  in  the  ]\Iint  saloon,  and  while  there  receiveil  change 
for  a  twenty-dollar  gold  ]>iece.  Several  ]iers(ms,  strangers  to 
him,  were  in  the  salocm  at  the  time,  one  of  Avhom  he  testifies 
was  the  defendant.  After  receiving  his  change  he  went  out 
on  the  street,  where  he  was  accosted,  as  he  says,  by  the  defend- 
ant, who  inquired  if  he  was  a  stranger  in  town,  and,  receiving 
an  answer  in  the  atfirnvitive,  said  that  he  was  also  a  stranger, 
and  suggested  that  they  Avalk  around  and  see  the  to^vn  together. 
They  soon  after  started,  and  had  g(me  but  a  short  distance 
when  two  persons  suddenly  stepped  out  in  fnmt  of  them,  and, 
with  the  aid  of  defendant,  as  Halch  testifies,  conniiitted  the 
rubbery.     Lalch  innuediately  re^torted  the  crime  to  the  police. 
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At  the  tria^  he  testifier!,  without  objection,  that  the  morninc; 
after  the  robbery  he  reoiip,iiizc(l  a  photograph  of  the  defeiuliiiit 
at  the  police  station  as  being  that  of  one  of  the  persons  cngagcil 
in  the  connnission  of  the  crime.  Joseph  Day  was  thereu|)()n 
called  as  a  witness  for  the  prosecution,  and,  after  testifying 
that  he  was  a  member  of  the  detective  force,  detailed  to  inquire 
into  the  commission  of  this  particular  offense,  stated  that  I5iilch 
described  to  him  one  of  the  men  engaged  in  its  commission, 
and  said  that  he  would  know  him  if  he  saw  him;  that  he  aski'd 
Balch  if  he  thought  ho  would  recognize  the  picture  of  the  iiiiiii, 
and  took  down  the  book  belonging  to  the  office,  containing  ])li()- 
tographs  of  sundry  persons.  Objection  was  made  to  this  testi- 
mony because  it  was  hearsay,  but  the  objection  was  overruled, 
and  the  Avitness  continued:  "I  took  down  the  book,  and  turned 
over,  page  by  j^age,  from  A,  13,  C,  all  through,  and  let  him  look 
at  the  i)ictures,  and  ho  came  to  Houghton's  picture,  and  he  said, 
'That  is  the  man.'  "  A  motion  was  thereupon  made  to  strike 
out  this  evidence,  and  the  District  Attorney  remarked  that  he 
had  no  objection.  The  court,  however,  ruled  that  it  might  ha 
stricken  out  if  the  District  Attorney  consented,  but  that,  in  its 
opinion,  it  was  competent.  Exception  was  taken  to  the  ruling 
as  to  the  coujpetency  of  the  cestimony,  when  the  court  re- 
mai'kcd:  "I  think  the  fact  that  he  was  able  to  pick  o\\':  his  ])!(•- 
ture  is  material  evidence  in  this  case."  The  motion  to  strike 
out  was  renewed  and  overruled. 

The  defendant,  testifying  in  his  own  behalf,  among  otli(>r 
things,  in  response  to  questions  of  his  counsel,  said  that  his 
picture  had  been  taken  and  was  at  the  station  because  he  wonid 
not  act  as  a  "stool  i)igeon"  for  Detective  Day;  that  he  was 
walking  along  the  street  one  day,  when  the  detective  seized 
him,  took  him  to  the  station,  and  had  his  picture  taken,  withont 
any  charge  having  been  preferred  against  him.  On  cross- 
examination  he  was  asked:  "You  say  that  Joe  Day  just 
walked  out  on  the  street,  and  run  you  iiito  the  station,  and  louk 
your  photogra])li  in  the  gallery  ?  A.  That  is  exactly  what  ho 
did.  Q.  I  will  ask  you  if  it  is  not  a  fact,  and  that  you  know 
it,  that  the  rcas(m  that  ])icture  was  taken  was  because  you  held 
up  a  man  at  the  point  of  a  gun,  and  another  man  robbed  him, 
and  you  ran  up  into  a  house  and  jumped  out  of  the  window, 
and  as  soon  as  they  arrested  you  they  had  your  photograph 
taken?"     Objection  Avas  made  to  this  question,  and  the  court 
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requested  to  instruct  the  jury  to  disregard  it,  but  the  rccpicst 
was  denied,  and  the  examination  proceeded:  '*Q.  I  will  ask 
you  if  it  is  not  a  fact  that  you  saw  Joe  ])ay  in  Seattle,  near 
the  corner  of  Second  avenue  and  Ycsler  street,  and  when  you 
saw  him  you  ran  and  hid  in  a  stairway?  A.  'No;  I  did  not. 
Q.  You  did  not  see  him  over  there  at  all?  Xo,  sir;  I  did 
not.  Why  should  I  run  from  him?  Q.  Probably  you  know. 
*  *  *  You  did  not  resist  the  taking  of  that  ])icture,  did 
you?  A.  Yes;  I  did.  I  told  them  they  had  no  right  to  take 
that  picture ;  I  was  not  arrested  for  nothing ;  that  I  could  not 
walk  down  the  street;  it  Avas  a  funny  thing,  when  I  was  not 
arrested,  that  I  could  not  turn  a  corner  but  what  Joe  Day  was 
near  at  hand."  Objection  was  made  to  this  question,  but  over- 
ruled by  the  court.  "Q.  You  know  that  a  little  while  before 
that  you  had  stolen  $200  ?"  An  objection  was  sustained  to  this 
question,  but  the  witness  answered,  ''It  ain't  so;"  and  upon 
motion  this  was  stricken  out,  and  the  jury  instructed  to  dis- 
regard it.  Day  was  subsequently  called  in  rebuttal,  and  was 
interrogated  by  the  District  Attorney  and  answered  as  follows: 
"You  heard  the  ex])lanation  of  Houghton  about  taking  his 
picture  ?  A.  Yes ;  I  did.  Q.  I  wish  you  would  explain  the 
circumstances  of  taking  that  picture."  The  question  was  ob- 
jected to  because  it  was  irrelevant  and  immaterial,  but  the 
objection  was  overruled,  and  the  examination  jDroceeded:  *'Q. 
State  whether  or  not  the  picture  was  taken  because  of  any  rob- 
bery or  crime  the  defendant,  Houghton,  had  committed.  A. 
Yes.  Q.  What  was  the  crime  he  had  committed?"  Objection 
was  made  to  the  last  question,  and  it  was  not  insisted  upon  by 
the  District  Attorney. 

1.  The  admission  of  the  testimony  of  Detective  Day  that 
the  prosecuting  Avitnesa,  Ikileh,  the  morning  after  the  robbery, 
identified  the  photograph  of  the  defendant  in  the  rogues'  gal- 
lery at  the  police  station  as  that  of  one  of  the  parties  engaged  in 
the  commission  of  the  crime,  the  admission  of  the  testimony 
as  to  when  and  under  what  circumstances  the  defendant's  pho- 
tograph was  taken,  and  the  ruling  of  the  court  on  his  cross- 
examination  in  reference  therett),  are  all  made  the  basis  of  sep- 
arate assignments  of  error.  Without  noticing  the  assignments 
in  detail,  however,  it  is  clear  that  they  are  of  such  a  character 
as  to  require  a  reversal  of  the  judgment.  The  testimony  that 
Balch  identified  the  defendant's  photograph  as  that  of  one  of 
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tho  guilty  parties  was  mcvo  hearsay,  and,  under  the  ('ir<v.,,i- 
stances,  jirejudicial  to  the  defendant.  The  criiiio  for  which  he 
was  heing  tried  was  committed  at  niglit,  and,  as  he  wns  a 
stranger  to  the  i)rosecuting  witness,  an  important  and  niatcriiil 
question  in  the  case  was  whether  Balch  was  ahlo  to  identity 
him  as  one  of  the  guilty  parties.  The  fact  that  the  next  morn- 
ing ]3alch  was  shown  hy  the  detective  a  photograph  of  tho 
defendant,  and  identified  it  as  a  picture  of  one  of  the  parties 
concerned  in  the  commission  of  the  crime,  was  daiiui^iiig 
testimony,  in  view  of  the  ruling  of  tho  court  that  it  "was  iiiiilc- 
rial  evidence  in  the  case."  It  amounted  to  nothing  more  tliau 
an  identification  or  description  of  the  culjn'it,  and,  as  it  was 
not  in  the  presence  of  the  defendant,  was  hearsay  evidence  and 
incompetent.  This  is  in  accordance  Avith  oft-rejieated  holdiniis 
of  the  courts.  Thus,  in  People  v.  Johnson,  91  Cal.  2(j5,  27 
Tac.  GG.3,  and  People  v.  McXamara,  94  Cal.  509,  29  Tac.  {)X], 
the  testimony  of  an  officer  as  to  the  description  of  the  culjjrit 
given  him  hy  the  prosecuting  witness  hefore  the  arrest  in  each 
instance  was  held  to  he  hearsay,  and  its  admission  ])reiudic!al 
error,  for  which  the  cases  were  reversed.  Again,  in  Mnriihij, 
alias  Jones  v.  Slnte,  41  Tex.  Cr.  Jl.  120  (.Vl  S.  W.  910),  'it 
was  held  that  on  a  trial  for  murder  it  was  incompetent  and 
inadmissihlc,  as  original  evidence,  to  prove  hy  a  witness  who 
was  present  at  the  killing,  and  only  saw  defendant  for  an 
instant  at  that  time,  that  suhsequcntly  she  picked  him  out  and 
identified  him  at  the  jail,  among  several  other  inmates,  as  the 
pers<m  who  committed  the  murder.  So,  also,  in  CommoniveaUh 
V.  Fogan,  108  !Mass.  471,  evidence  that  the  person  who  was 
rohhed  descrihed  the  rohher  to  the  oflicer,  and  that  the  oflioer 
thereupon  went  in  search  of  the  defendant,  was  held  hearsay, 
and  not  admissihle  to  identify  the  robber  with  the  defendant. 
And  in  O'Toolc  v.  State,  105  Wis.  18  (SO  X.  W.  915),  a 
case  somewhat  similar  to  the  one  at  bar —  two  policemen  testi- 
fied to  the  effect  that  the  prosecuting  witness  on  the  day  after 
the  robbery  stated  that  plaintiff  in  error  was  tho  man  who 
committed  it;  but  the  court  held  the  admission  of  such  testi- 
mony error,  saying:  "It  was  placing  before  the  jury  an  un- 
sworn declaration  under  circumstances  likely  to  give  it  great 
weight.  The  darkness  and  confusion  surnmnding  the  robbery 
justified  an  argument  upon  the  improbability  of  the  prosecu- 
tor's ability  to  have  seen  his  assailant  sufficiently  to  identify 
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him,  and  the  cleclaration  of  dofcndant's  identity  when  proscnted 
auiung  otbors  before  complainant  must  be  weigbod  with  the 
jury  upon  the  facts  so  declared,  and  therefore  prejudice-d  the 
jiccused.  Error  was  thus  eomuiilted  for  which  the  judj:,'uu!nt 
must  be  reversed."  The  admission  of  the  testimony  that  the 
])rosccutiug  witness  reco<>iii>:e{l  defendant's  photograph  at 
the  police  station  the  morning  after  the  robbery  as  that  of  ono 
of  the  ])arlics  engaged  in  its  cniiimissi(»n  was,  therefore,  error. 

2.  Xor  was  the  error  hiirudcss,  as  it  brouglit  prominently 
before  the  jury  the  fact  tluit  the  defendani's  i)icturc  was  in  the 
rogues'  gallery,  presumably  because  of  the  conuuission  of  other 
criiues  by  hiui,  or  because  he  was  regarded  by  thi^  ]>  )lice  as  a 
cuuuuou  eriuiinal,  wliidi,  in  connection  with  the  nature  of  his 
subsequent  cross-examination,  i)ractically  amounted  to  an  at- 
tack on  his  general  character. 

3.  In  addition  to  this,  the  tesliiiiouy  couccvniug  the  com- 
mission by  hiiu  of  other  distinct  crimes  was  iu  no  way  con- 
uccted  with  that  for  which  be  was  on  trial,  thus  violating  a 
universal  rule  of  law. 

4.  Xeither  Avas  this  error  cured  by  llalch's  testimony, 
admitted  without  objection.  I'alcb  did  not  go  into  details, 
and  his  evidence  on  this  subject  could  ])erhaps  be  regarded  only 
as  a  circumstance  attending  the  search  for  the  guilty  ])artics. 
When  Day  was  called,  however,  the  entire  nuitter  was  g(Uie 
into,  over  the  objecliou  of  the  defendant  and  under  the  ruling 
of  the  court  that  such  evidence  was  material  testimony  against 
liini. 

As  these  views  require  a  reversal  of  the  judgment,  it  is  per- 
lia])s  unnecessary  to  consider  whether  the  crime  of  which  the 
defendant  was  convicted  was  included  in  the  one  charged  in 
the  information;  but  it  is  diiricult  to  understand  how  robbery 
from  the  person  by  assault  and  ])utling  in  fear  could  be  com- 
mitted without  an  assault  with  an  intent  to  rob. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

licversed. 
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DoNNEu  V.  State. 

69  Neb.  66—95  N.  W.  Rep.  40. 

Decided  May,  20,  1903. 

,  Hearsay  Testimony:     SJiipmcnt  of  stolen  property — Incompetent  tes- 
timony aa  to  book  entries  not  made  hy  the  witness. 

1.  Ordinarily  hearsay  testimony  Is  Inadmissible. 

2.  What  the  law   reeiulres   is  the  production  of  original   evidence — 

the  best  evidence  obtainable — secondary  evidence  being  adnils- 
Bible  only  when  for  some  reason  primary  evidence  cannot  be  se- 
cured. 

3.  A  witness  is  not  permitted  to  state  what  appears  from  books  or 

records  where  It  is  shown  that  the  books  were  not  kept  by  the 
witness,  nor  the  entries  made  by  him,  nor  in  his  presence;  such 
statements  being  merely  hearsay  testimony. 

4.  Teetiniony  of  a  witness  for  the  prosecution  of  the  case  at  bar, 

admitted  over  the  objections  of  the  defendant,  which  is  set  out 
in  the  opinion,  examined,  and  field  to  be  hearsay  testimony,  and 
its  admission  prejudicially  erroneous. 
(Syllabus  by  the  Court.) 

Supreme  Court  of  Nebraska. 

Error  to  District  Court,  Antelope  County;  ITon.  James  F. 
Boyd,  Judge. 

Frank  Uonner,  convicted  of  larceny,  brings  error.  Re- 
versed. 

Norman  D.  JacVson,  0.  A.  WilJiatns,  II.  C.  Brome  and  A. 
n.  Burnelt,  for  the  plaintiff  in  error. 

F.  N.  Prout,  Attorney  General,  and  Norris  Brown,  for  tbo 
State. 

noT.C0MB,  J.  The  defendant  in  the  trial  court,  who  comes 
here  by  proceedings  in  error,  was  informed  against,  and  by  a 
jury  found  guilty  of  the  larceny  of  two  head  of  cattle,  of  the 
value  of  $45.  After  overruling  a  motion  for  a  new  trial,  the 
trial  court  pronounced  sentence  of  imprisonment  in  the  peni- 
tentiary for  a  period  of  four  years,  to  secure  a  reversal  of 
which  is  the  object  of  the  present  proceedings. 

The  errors  assigned  which  are  relied  on  and  argued  by  coun- 
sel for  the  accused  relate  to  the  rulings  of  the  trial  court  in  the 
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admission  of  certain  testimony  over  objections  of  the  defend- 
ant, which  it  is  contended  was  hearsay  testiuion}',  and  there- 
fore incompetent.  The  cattle  alleged  to  have  been  stolen  by 
the  accused  were  found  to  be  missing  from  a  pasture  containing 
a  largo  number  kept  there  during  the  grazing  season.  The 
prosecution  by  the  State  was  conducted  on  the  theory  that  the 
accused  took  those  mentioned  in  the  information,  with  others, 
from  the  pasture,  and,  with  his  own  cattle,  drove  them  to  Oak- 
dale,  a  railway  station  near  by,  where  be  shipped  the  bunch 
(being  a  carload)  to  the  South  Omaha  market,  and  there  dis- 
])osed  of  them  through  a  firm  of  commission  merchants  ojierat- 
ing  at  that  place.  The  evidence  is  conclusive  to  the  eifcet  that 
the  defendant,  at  about  the  time  of  the  alleged  larceny,  shipped, 
in  the  name  of  the  Antelope  County  ]>ank,  doing  business  at 
Oakdale,  a  carload  of  cattle  to  Shelley,  Rogers  &  Co.,  at  South 
Omaha.  AVhether  the  stcjlen  cattle  were  in  fact  included  in  the 
shipment  thus  made  by  the  accused  de])ended  ujwn  the  evidence 
of  witnesses  who  were  qualified  to  testify  to  the  receipt  of  the 
cattle  at  the  stockyards,  and  identify  the  carload  coming  from 
Oakdale  as  the  consignment  made  by  the  bank,  at  the  instance 
of  the  accused,  to  Shelley,  Rogers  &  Co.  There  api)cars  to 
have  been  no  evidence  obtainable  by  which  the  stolen  cattle 
could  be  identified  as  being  in  the  possession  of  the  accused  at 
the  time  or  prior  to  the  shipment  of  the  carload  from  Oakdale. 
On  this  point  it  is  the  contention  of  counsel  for  the  accused 
that  the  only  evidence  tending  to  prove  that  the  cattle  alleged  to 
have  been  stolen  were  a  part  of  the  carload  consigned  by  the 
bank  at  Oakdale  to  the  commission  merchants  at  South  Omaha 
was  hearsay,  and  for  that  reason  iucom])etcnt,  and  because 
thereof  the  verdict  of  guilty  cannot  be  sustained.  The  testi- 
mony of  this  character  admitted  over  objections  by  the  defend- 
ant, which  is  especially  u)  ^ed  as  being  erroneous,  is  found  in 
the  testimony  of  a  certain  witness,  named  Jones,  who  was 
assistant  weighmaster  of  the  stockyards  of  South  Omaha. 
After  testifying  that  be  was  receiving  and  weighing  stock  on 
the  I7th  of  July  at  South  Omaha  (this  being  the  day  after  the 
accused  shipped  the  car  of  cattle  from  Oakdale),  the  witness 
was  asked:  *'Q.  You  may  state  if  on  that  date  you  received 
and  weighed  a  consignment  of  stock  from  the  Antelope  County 
liank  to  Shelley,  Rogers  &  Co.  ?"  Before  the  answer  of  the 
question  was  allowed,  the  witness  was  cross-examined  as  to  his 
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compcforoy  to  testify  as  to  the  facts  iiKjiiirod  ahout,  in  •wliidi 
it  was  (Hsi'losed  that  his  only  knnwl('(l<>c,'  rejranlins  the;  catllo 
ho  was  tesifying  abont  heinjj;  shipped  by  the  Antelope  County 
Bank,  or  having  conio  in  'a  car  from  that  place,  was  from 
information  received  from  other  em]>!oyefl  of  the  stockyards; 
that  the  first  knowle(lge  he  luid  of  the  ciittle  was  when  bo 
fonnd  them  in  a  particidar  inclf)siirc  after  being  nidoaded,  and 
from  the  records  kept  by  the  stockyards  company  and  by  oilier 
employes,  he  learned  where  they  came  from,  who  the  cniisii-nor 
of  the  load  was,  and  to  whom  they  were  consignecl.  Objection 
was  made  to  the  witness  answering  the  question  put  by  the 
State,  because  it  aj^peared  that  his  testimony  was  hearsay  iuid 
incompetent.  The  objection  was  overruled,  and  execplidn 
taken,  and  the  witness'  answer  to  the  question  was,  **[  did." 
lie  was  then  ])ermitted  to  testify  what  he  did  with  the  pnrlicu- 
lar  bunch  of  cattle  purporting  to  have  been  consigned  by  the 
Antelope  County  Dimk  to  Shelley,  Kogers  &  (,\t.,  into  what 
yard  or  pen  he  turned  them,  and  in  whose  charge  tluy  were 
placed.  The  bunch  of  cattle  thus  idenlitied  as  coming  rrnm  tin; 
accused  was  then  traced  into  the  hands  of  the  consignees, 
Shelley,  Tlogers  &  Co.,  and  from  them  to  others,  wliei-e  tliey 
were  afterwards  fonnd  and  identified  by  the  owner  and  dtlicrs 
as  the  cattle  which  had  been  stolen  from  the  i)astnre  in  .Vnte- 
lopo  Connty  where  they  had  been  ke]>t.  On  cross-examination, 
the  witness  Jones  was  asked :  "Q.  Where  did  yon  get  your 
information  from,  when  yon  say  yon  received  a  consignment  of 
cattle?  A.  From  the  car  nnnd)er  and  consignee  and  con- 
signor. Then  it  is  turned  over  to  me.  I  take  the  bunch  out 
and  connt  it.  Q.  That  is  the  one  source  of  your  information? 
A.  That  is  the  one  way  I  know  of  by.  Q.  That  is  the  only 
source  of  the  information  of  the  fact  you  have  testified  to? 
A.  I  took  the  car  nund)er  from  the  books  furnished  me.  Then 
I  counted  them  out  of  the  chutes,  and  turned  them  over  to  an 
employe  of  the  company.  Q.  And  your  inft>rmation  conies 
from  the  books  kept  by  some  one  ?    A.    Yes,  sir." 

The  defendant  thereuprm  moved  the  court  to  strike  out  tho 
testimony  of  the  witness,  because  hearsay,  and  based  upon 
certain  books  that  have  not  been  received  in  evidence,  and 
incompetent  and  immaterial.  The  objection  was  overruled, 
and  exceptions  taken.  There  is  no  other  evidence  in  the  record 
connecting  the  bunch  of  stock  received  at  South  Omaha,  in 
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wliicli  iIk'  stolen  onttlo  wore  found,  with  tlio  sliijiiiiciit  mn<lo 
1)V  llio  lunik  for  llio  accnscMl,  ixccpt  lliiit  which  wv  Imvo  just 
niidtcd.  Tho  tcstiiuouy  of  other  witnesses  ideutifyinja'  the 
Htdlen  stock  found  in  South  Oiuahii  must  necessarily,  so  far  as 
its  connection  with  the  a<'eused  is  concerned,  rest  on  the  tes- 
liiiKHiy  of  tho  witness  .Fones,  to  the  ell'eet  that  the  cattle  after- 
wards identified  as  liein/i'  stolen  wci-e  a  ]iari  of  the  carload 
sliii)|ie(l  hy  the  dcdVndiinl's  order  at  the  time  stated.  Whether 
tho  a-sislant  weiiilmi!; -ter  should  he  permitleil  to  testify  that 
di(i  hunch  of  cattle  he  idenliiied  were  those  include<l  in  tho 
(M]iisii;uii!ent  made  hy  tho  Ant(dopo  County  Hank  to  Shelley, 
Ivof^ci's  tic'  Co.  was  of  tho  most  vital  iuiportanco  in  determininf^ 
the  (|iiestion  of  the  j^nilf  or  iiuiiicenco  of  the  defendant.  Tlio 
Stale's  case  rested  a'limst  entirely  on  its  ahility  to  identify 
tlie  stolen  cattle  after  they  rea(died  South  Onudia  as  heiiif^  those 
iiicliidid  in  the  carload  slii|i|ied  from  Oakdale  hy  tho  hank  at 
the  reiiuest  of  the  accused.  Tlu*  testimony  was  numifestly 
licarsay,  and  re.iiai'diuf.!,'  a  matter  that  vitally  atlVcted  the  most 
essential  fact  to  l)e  esialilislied,  vi/.,  the  |)osses.si(Mi  hy  tlu!  de- 
fendant of  tho  stolen  ]iro])erty.  The  State  having  proven  tliat 
the  defendant  had  sIupikmI,  throui;h  the  Antelopo  County  IJank, 
as  l;is  own,  and  assertinjj;  ownership  cn'or  them,  a  carload  of 
ciiltlo  to  Shelley,  Roiicrs  &  (.^).,  competent  ])roof  that  the  stolen 
cattle  were  a  ])art  of  the  shipnu'nt  would  he,  nnder  the  cir- 
cumstances, such  stroiif>'  evidence  of  guilt  as  to  warrant  the 
jury  in  tindlnji'  the  accused  committeil  tho  larceny.  'J'he  wit- 
ness Jones,  althou;i.h  he  had  no  ])ersoiial  knowled,ue  of  the  fact, 
was  permitted  to  testify  that  the  hunch  of  catth;  whi(di  he  found 
in  a  certain  chute  in  the  stockyards  was  the  carload  of  cattle 
consii^'ued  hy  the  haidc  to  Shelley,  ltoi;'ers  &  Co.  Then  lr\'  other 
witnesses  it  was  ])roven  to  the  satisfaction  of  the  jury  that  in 
the  hunch  wore  the  two  st(den  cattle,  and  thus  possession  of 
the  stolen  pro])erty  was  traced  to  the  accused.  The  oidy  knowl- 
edge tho  witness  had  as  to  where  the  cattle  came  from,  in  what 
car  they  were  shipped,  hy  Avhoni  consinned,  and  to  whtjui  con- 
signed, was  derived  from  the  records  and  hooks  of  tho  stock- 
yards company.  lie  did  not  see,  nor  have  jiersonal  knowledge 
of,  what  car  these  ])articular  cattle  were  taken  from  when  they 
were  unloaded.  His  testimony  in  that  regard  was  not  original. 
It  was  not  the  host  cvid(>nce.  It  was,  in  legal  contemplation 
tho  same  as  though  some  third  party  had  told  tho  witness  that 
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the  bunch  of  cattle  he  was  testifying  abont  came  in  a  certain 
nuiiiberod  car,  and  was  the  sliipniont  made  by  the  Bank  of 
Oakdale  to  the  consignees  in  South  Omaha.  The  person  unload- 
ing the  car  which  was  used  by  the  accused  in  shipping  the 
cattle  from  Oakdale  to  South  Omaha  was  not  oiTered  as  a 
witness.  There  was  nothing  to  shcnv  who  made  the  entries  in 
the  book  from  which  the  witness  obtained  his  informal imi, 
when  they  were  made,  or  under  what  circumstances;  nor  was 
the  absence  of  the  person  who  made  the  entiu's  attempted  to 
bo  accounted  for  in  any  way.  It  is  elementary  that,  as  a  gen- 
eral rule,  hearsay  evidence  is  inadmissible.  It  is  true  there 
are  certain  well-recognized  c.\co]itions  to  the  rule,  but  we  arc 
aware  of  none  which  would  authorize  the  admission  of  testi- 
mony of  the  kind  given  by  ]\Ir.  Jones,  as  coming  within  any 
of  the  recognized  exce])tions.  AVhat  the  law  requires  is,  the 
production  of  original  evidence — the  best  evidence  obtrinablo 
— secondary  evidence  being  admissible  only  when  for  some 
reason  ])rimary  evidence  cannot  be  secured.  Wharton's  Crim- 
inal Evidence  (8th  ed).  Sec.  220;  Ponca  v.  Crawford,  23  Xd). 
GG2,  37  ^".  W.  009,  8  Am.  St.  Kep.  144;  Bcimett  v.  Mc- 
Donald, .59  Xeb.  234,  80  N.  W.  820.  In  Trover  v.  Ilids, 
131  Mo.  180,  32  S.  W.  1145,  it  is  said  that  while  a  witness 
may  refresh  his  memory  from  memoranda  made  by  himself 
at  or  near  the  time  of  the  transaction,  he  may  not  do  so  from 
those  made  by  others,  and  as  to  the  facts  of  which  he  has  no 
personal  knowledge.  Statements  by  a  witness  as  to  what  ap- 
])ears  from  books  or  records,  where  it  is  shown  that  the  books 
were  not  kept  by  the  witness,  nor  the  entries  made  by  him, 
nor  in  his  presence,  are  nothing  more  than  hearsay  testimony. 
Young  v.  Miles,  20  Wis.  040.  To  the  same  effect  are  Thomas 
V.  M'oodniff,  ,53  N.  Y.  Super.  Ct.  327 ;  Gulf,  C.  cO  S.  F.  By. 
Co.  V.  Frost  (Tex.  Civ.  App.)  34  S.  W.  107;  McCormch  v. 
Sadler,  10  Utah  210,  37  Pac.  332;  Ilibhard  v.  Mills,  40  Vt. 
243.  Although  loath  to  interfere  with  the  judgment  of  the 
trial  court  in  this  case,  we  cannot  esca])e  the  conclusion  that 
the  verdict  of  guilty  as  found  by  the  jury,  cannot  be  sustaine<l 
without  ignoring  and  violating  fundamental  principles  of  the 
law  of  evidence. 

The  record  disclosing,  as  it  undubitably  does,  prejudicial 
error  in  the  admissi(m  of  the  testimony  referred  to,  over  the 
objections  of  the  defendant,  the  verdict  and  sentence  must  be 
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sot  aside,  and  a  new  ti-iiil  awarded.  The  judgment  of  the  trial 
court  is  reversed,  and  the  cause  remanded  for  further  proceed- 
ings in  couforniity  with  law.    Eeversed  and  remanded. 


State  v.  Pot.iieaius. 

65  N.  J.  Law,  387—47  Atl.  Rep.  470. 

Decided  November  12,  1900. 

iMPEAcnxrEXT  OF  WiTM'.ss:  Method  of  interrogating  an  impeaching 
witness — Ifrputation  the  basis  for  belief  of  an  impeaching  vjit- 
ncss — Practice — Errors  waived  by  not  being  raised  in  the  court 
below. 

1.  The  record  fails  to  sliow  an  order  l)y  wliich  an  indictment  found 

at  tlie  Oyer  sliould  be  tried  at  the  SesKlons;  but,  if  such  is 
an  irregularity,  it  dc?n  not  affect  the  merits  of  the  defense,  and 
not  beins  raised  in  the  court  below  cannot  avail. 

2.  After  an  impeaching  witness  has  testified  that  the  general  repu- 

tation of  the  person  sought  to  be  impeached  is  bad,  he  may  be 
asked  whether  from  such  rei)utation  he  would  believe  that  per- 
son under  oath;  but  it  is  reversible  error  to  ask  the  impeach- 
ing witness  in  the  first  Instance,  whether  he  would  believe  the 
person  under  oath. 

Supreme  Ct)urt  of  Xcw  Jersey. 

Erri)r  to  Cniid)(>rlaiid,  (Quarter  Sessions. 

William  Polhcmus,  convicted  of  grand  larceny,  appeals. 
Reversed. 

Argued  Juno  term,  1900,  before  Depue,  C.  J.,  and  Gum- 
MEUE,  Ludlow,  and  Foi;r,  J  J. 

Walter  II.  Ikirnn,  for  the  plaintiff  in  error. 
J.  Hani  plan  Filhian,  for  the  defendant  in  error. 

Gtxr.MEKK,  J.  At  a  trial  which  took  place  before  the  Ctnirt 
of  Quart(;r  Sessions  of  the  County  of  Cuiuborland,  the  dofoiid- 
iiiit  was  convicted  of  the  crime  of  grand  ]  a'ccny,  a,nd  the  iirst 
ground  upon  which  we  are  asked  to  sot  the  convictiim  aside  is 
tliiit,  although  till!  case  was  tried  in  the  Sessions,  the  indict- 
iiicnt  was  found  in  the  Oyw.  and  lliiit  no  order  of  the  latter 
court  sending  the  cu.sc  down  appears  in  the  record. 
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Assuming  that  the  procedure  was  irrcf^nlar  for  want  of  such 
an  order,  an  objection  on  that  ground,  to  bo  effective,  should 
have  been  taken  at  the  trial  of  the  case.  This  was  not  douf>, 
and  it  is  now  too  late  to  take  advantage  of  it.  "Tin  1  ^n 
larity,  if  such  it  be,  is  one  of  those  imperfections  not  affecting 
the  merits  of  the  defense,  for  which  a  judgment  given  upon  an 
indictment  may  not  be  reversed."  ^yinters  v.  State,  Gl  2^.  J. 
Law,  (32  Vrooui)  G13,  41  Atl.  220. 

The  second  error  assigned  relates  to  the  admission  of  testi- 
mony, introduced  by  the  State,  for  the  ])ur]ioso  of  impeaching 
the  evidence  of  one  Camp,  a  material  witness  produced  on 
behalf  of  the  defendant.  The  imiioachiug  witness  was  first 
asked:  "Do  you  know  the  rejjutaiion  of  that  witness  (Camp) 
for  truth  and  veracity?"  To  this  question  he  answered:  "Tcs, 
sir."  lie  was  then  asked :  "Would  you  or  would  you  not 
believe  him  upon  his  oath  ?"  This  Avas  objected  to  by  the  de- 
fense as  improper,  but  the  witness  was  ]iormitted  to  answer  llio 
question,  and  rejdied:     "Xo,  sir;  1  would  not  like  to." 

The  usual  mode  ]iursu(Ml  in  an  examination  of  this  kind  i^^, 
first,  to  inquire  if  the  impeaching  v.'iincss  ])ossess(>s  knowledge! 
of  the  reputation  of  him  whose  testimony  is  sought  to  be  im- 
peached, for  truth  and  veracity,  in  llic  neighborhood  wli('i'(> 
the  latter  resides.  If  he  does,  then  he  should  be  asked  to  state 
what  that  re])utation  is;  and,  if  he  answers  that  it  is  bal,  he 
may  then  be  asked  if,  from  his  knowledge  of  such  re])utati(iii, 
he  would  believe  the  imi)eached  witness  under  oath.  The 
propriety  of  permitting  a  witness  to  express  his  own  opinion 
of  the  truthfulness  of  him  Avhose  testimony  is  sought  to  be  im- 
peached, even  when  that  opinion  is  based  upon  the  latter's 
general  reputation,  has  been  questioned  by  the  courts  of  sonic 
of  our  sister  States,  but  the  great  weight  of  authority  is  in 
favor  of  allowing  it.  In  order,  however,  to  be  competent,  an 
opinion  expressed  must  be  based  upon  the  general  reputation 
of  the  impeached  witness  for  truth  and  veracity,  and  not  upon 
personal  dealings  with  him.  Although  every  man  is  suitposcd 
to  be  capable  of  supporting  his  reputaticm  for  truthfulness 
whenever  it  is  attacked,  it  would  be  almost  impossible  for  him 
to  be  prepared  to  show,  without  previous  notice,  that  the  oi'in- 
ion  of  any  particular  person,  of  his  worthiness  of  belief,  wluii 
based  ujKm  personal  transactions  with  him,  was  not  in  fact 
justified  by  those  transactions. 


GLOVER  V.  STATE. 


425 


In  the  case  before  us,  not  only  was  the  opinion  of  the  iui- 
poiU'hin,!!;  witness  not  based  upon  Camp's  general  reputation 
i'(ir  truth  and  veracity,  but  it  does  not  even  appear  Avhat  that 
reputation  was.  It  may  very  well  be  (so  far  as  the  case  shows) 
lliiit  it  was  irre])roachal)le  in  the  neiji'hborhitod  where  Cam]) 
lived,  and  tliat  the  o]iinion  of  the  impeachiuji'  witness  was 
hiised  entirely  upon  the  jiersonal  relations  of  the  two.  The 
tcsiiniony  objected  to  was  im])roperly  admitted,  and  it  was 
undnubteilly  injurious  to  the  defendant's  ease.  Fur  this  rea- 
son, tlie  conviction  must  be  set  aside. 

As  a  new  trial  nnist  follow  the  reversal  of  this  cnnvictinn, 
we  have  examined  the  other  alleued  errors  which  have  bt'cn 
iissiiiued  by  the  defendant,  in  order  that  if  these  points  were, 
iuiy  of  them,  of  substance,  the  errors  niiivht  be  avoided  at  tlu> 
relrial  of  the  case.  Our  examination,  however,  has  failed  to 
disclose  any  error  except  that  which  I  have  already  i)ointed 
out. 

The  judgment  nnder  review  will  be  reversed,  and  the  case 
remitted  to  the  Court  of  (Quarter  JSes.-ions  for  a  trial  do  nuco. 


Glovkr  v.  State. 

114  Ga.  8:28—40  S.  E.  Rep.  90S. 

Decided   March   10,   1902. 

Idkntutcation:     Fvidcucc  of  identity  should  he  as  sfrnur/  as  that  of 
the  corpus  delicti — Dissenting  oi)iiiion  as  on  the  facts. 

Tlie  evidence  being  insulllcicnt  to  establish  beyond  a  rcasonalile  doubt 
that  the  accused  was  the  peiEon  who  committed  the  crime  which 
was  shown  to  have  been  periictnitcd,  the  verdict  of  guilty  cannot 
be  lawfully  upheld.  It  is  as  much  incumbent  upon  the  Stale 
to  identify  the  accused  as  the  i)crpetrator  of  the  offense  with 
the  reiiuisite  degree  of  certainty  as  to  prove  the  corpus  delicti. 
Lrwis.  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Rii])reiiie  Court  of  CcMraia. 

-Krror  to  Sui.erior  Court,  liibb  County;  W.  II.  Felton,  Jr., 
Jitilge. 

Henry  Glover,  convicted  of  burglary,  bi-ings  error.  Ke- 
versed. 
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W.  F.  Blue  and  John  R.  Cooper,  for  the  plaintiff  in  error. 
TFm.  Brunson,  Solicitor  General,  for  the  State. 
Per  Cueiam.    Eevcrsed. 


i-:  . 


Lewis,  J.  (dissenting).  The  cvidonee,  in  my  opinion, 
was  sufficient  to  identify  the  accused  as  the  perpetrator  of  the 
crime.  At  the  N^ovember  term,  3901,  of  IJihb  Superior  Court, 
Glover  was  brought  to  trial  upon  an  indictment  charging  him 
with  the  offense  of  burglary.  The  jury  returned  a  verdict  of 
guilty,  and  he  thereupon  made  a  motion  for  a  new  trial,  whicli 
was  overruled,  and  he  exce])tcd.  The  controlling  question  in 
the  case  is  whether  or  not  the  evidence  upon  which  the  Statu 
relied  for  a  conviction  was  sutHcient  to  sustain  the  jury's  find- 
ing. Four  of  the  mend)crs  of  this  court  entertain  the  view 
that  it  was  not,  while  I  am  of  the  contrary  opinion.  It  was 
shown  at  the  trial  that,  as  charged  in  the  indictment,  the  house 
of  L.  A.  I>raswell  had  on  the  moniiug  of  the  24th  of  Oetolui-, 
1901,  been  burglariously  entered,  and  the  sum  of  two  dollars 
and  a  quarter  in  silver  money  taken  therefrom.  The  only 
question  really  at  issue  was  whether  or  not  the  aecuscd  was 
the  person  who  had  committed  the  offense.  The  State  intro- 
duced as  a  witness  Mrs.  IJraswell,  who  testified,  in  substance, 
as  follows:  "Some  one  entered  the  house  through  a  window 
in  my  room.  The  opening  of  the  window  did  not  awake  me, 
but  I  woke  apparently  out  of  a  sound  sleep;  the  light  being 
out  first  attracting  my  attention.  My  little  one  was  very  sick 
with  the  croup,  and  I  decided  that  I  would  get  up  and  give 
him  some  medicine.  I  thought  ~Mv.  Uraswell  had  blown  out  the 
lamp.  It  was  in  one  corner  of  my  room,  opjiosite  my  bed,  on 
the  dresser,  and  I  had  to  go  by  the  bed  to  the  dresser.  The 
matches  were  under  my  pillow  at  my  head,  and  I  struck  one 
just  as  I  got  off  the  bed.  I  ste])pcd  on  something,  and  when 
I  did  I  knew  it  was  some  one.  I  discovered  it  was  some  owo. 
lying  right  at  the  foot  of  my  bed,  and  I  looked  to  see  if  it 
was  any  one  who  belonged  to  the  house.  He  pulled  my  dress 
from  over  the  foot  of  my  bed,  and  wra]iped  up  his  head  so 
that  I  could  not  see  his  face  and  hands;  but  I  tlu'nk  he  was  a 
very  chunky  negro,  ind  I  have  always  believed  he  (the  ac- 
cused) was  the  negro,  from  the  description  and  by  the  Avay  he 
was  lying.  I  did  not  see  his  hands.  I  saw  his  clothing  good, 
I  think  I  could  ide]  tify  that  clothing.     I  think  he  is  the 
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I  boUcve  I  would  be  willing  to  swear  thov  arc  the 
s;niic  clothing.  They  were  checked  \nn\ti'.  I  could  not  ex- 
actly say,  but  they  looked  very  m\u'h  like  the  clothes  he  has 
on.  *  *  *  I  ste])pcd  on  him  at  the  same  time  I  struck  a 
match.  I  lit  the  lamp,  and  was  screaming  all  the  time.  I 
saw  him  get  out  of  the  window.  He  lay  right  there  till  I  lit 
the  lamp.  He  had  his  head  wrap]X'd  up  iu  one  of  my  dresses. 
I  saw  him  from  his  chest  down.  I  saw  his  clothes  and  pants 
and  socks  good.  He  had  on  a  pair  of  new-looking  socks,  very 
(lusty,  and  the  prints  of  his  shoes  on  thom.  He  didn't  have 
(U  any  shoes.  I  stopped  and  looked  at  him  while  I  had  the 
match  in  my  hand.  I  do  not  think  I  struck  but  one.  The 
negro  went  out  the  window  he  came  through.  He  carried  my 
skirt  with  him,  and  threw  it  back  as  he  went  out  of  the  win- 
dow."   This  occurred  about  half  past  12  or  1  o'clock. 

It  appeared  from  the  testimony  of  BraswcU  that,  being 
awakened  by  the  screams  of  his  wife,  he  ran  from  the  room 
which  he  was  occupying  into  her  room,  in  order  to  find  out 
what  was  the  matter,  but  was  not  in  time  to  sec  the  alleged 
hiirglar.  After  daylight,  however,  he  made  an  examination 
(if  the  premises  for  the  purpose  of  finding  tracks,  and  dis- 
covered the  track  of  a  man  who  ''was  in  his  sock  feet."  This 
track  led  out  in  the  direction  of  Mr.  Hudson's,  a  neighbor, 
and  was  followed  for  50  yards,  and  then  lost,  owing  to  the 
fact  that  from  that  point  on  the  ground  was  so  hard  that  no 
impression  of  footprints  upon  it  was  discernible.  Hudson's 
house  had  also  been  broken  into,  and  he  and  IJraswell  f(jl- 
htwed  a  track  which  led  from  there  down  a  road ;  the  foot- 
prints being  such  as  to  indicate  that  the  person  making  theni 
was  running  at  the  time.  The  accused  was  susjiectod  of  be- 
ing the  guilty  party,  ami  they  then  went  to  a  store  ^\here  he 
was  employed,  and  Braswell  "asked  him  to  come  outside,  and 
\m]\  off  his  shoe  and  make  a  track,  and  he  did  so."  "hi  the 
heel  there  was  a  rumple  in  the  sock,  which  cause(l  it  to  make 
a  V  shape,"  and  this  peculiarity  was  noticeable  in  the  tracks 
which  had  been  nuide  around  IJrasweH's  house.  In  this  C(m- 
ncction,  Hudson  testified:  "I  went  with  ]\Ir.  IJraswell  at  the 
time  this  uum  was  arnvsted,  and  saw  him  make  a  track.  There 
was  a  crease  in  his  sock  that  T  ])artic)ilarly  noticed  was  in  the 
track  that  he  made  at  -Mr.  UraswelTs  house.  It  was  in  a 
kind  of  V  shape — a  wrinkle  in  the  sock  heel.     That  was  the 
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way  that  we  Idontified  the  nogro.  Wc  had  the  hoy  to  take  the 
shoe  oft'  the  right  foot.  That  was  the  track  that  had  the  pecul- 
iar crease  in  the  sock  heeh  lie  had  on  common,  black-look- 
ing socks,  and  very  dusty.  The  shoe  wo  took  off  was  unsound 
and  ragged."  There  was  further  testimony  to  the  effect  that 
on  the  occasion  just  referred  to  the  accused  was  asked  "where 
he  was  the  night  before,  and  he  said  in  town,  except  about  an 
hour  and  a  half;  that  he  brought  Tlal])h  Ilutchin's  daughters'' 
home  from  a  carnival  which  was  being  held  in  Ifacon,  and 
about  lialf  past  11  came  back  to  town,  and  "was  not  in  that 
neighborhood  all  that  night."  The  accused  Avas  thereupon 
carried  before  the  girls  to  whom  he  referred,  and  "they  denied 
seeing  him  at  all  that  night."  At  the  trial  one  of  them  was  in- 
troduced as  a  witness,  and  testified  that  she  "did  not  come  to 
the  carnival,"  but  remained  at  home,  and  "did  not  see  tlio 
defendant  at  all  that  night."  From  the  foregoing  it  will  bo 
seen  that  the  Slate  established  by  direct  and  positive  evidence! 
that  a  burglary  had  been  committed  as  charged  in  the  indict- 
ment, and  also  introduced  testimony  strongly  pointing  to  IIk; 
accused  as  the  guilty  person.  The  evidence  bearing  u])on  the 
questi(m  of  identity  was,  it  is  true,  imrely  circumstantial;  but 
it  was,  in  my  opinion,  sufficient  to  warrant  a  conviction.  The 
trial  judge,  in  charging  the  jury  with  regard  tu  this  branch 
of  the  case,  fully  ami  fairly  instrnctcil  them  as  to  the  law  of 
reasonable  doubt,  and  carefully  explained  to  them  the  nature 
of  circumstantial  evidence,  and  how  they  were  to  weigh  the 
same  in  arriving  at  their  c(»nclusion  as  to  the  guilt  or  innocence 
of  the  accused.  The  verdict  not  being  without  evidence  to  su])- 
]K)rt  it,  and  having  met  the  ajiproval  of  the  prt^iding  judge, 
I  feel  constrained  to  dissent  from  the  judgment  of  my  IJreth- 
ren  settinii;  it  aside. 
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Leonard  (D.  M.)  v.  State. 

Leonard  (E.  A.)  v.  State. 

116   Ga.   559—42   S.    E.    Rep.   795. 

Decided  November  12,  1902. 

Ixdictmfnt:  Jnsufflctent  description  of  alleged  stolen  property — 
Statute  declaring  indictments  in  the  terms  of  the  sialnie  suffi- 
cient no  excuse  for  vagueness  in  matters  of  description — Prac- 
tice— Exceptions  pendente  lite. 

1.  A   judgment    overruling   a    demurrer    to    an    indictment    may    be 

made  the  subject  of  exceptions  pendente  lite,  and  error  may  be 
assigned  on  such  exceptions  in  a  bill  of  exceptions  sued  out  in 
due  time,  romplaining  of  the  final  judgment  in  the  case.  In  the 
case  of  Hanks  v.  State,  39  S.  E.  947,  114  Ga.  115,  there  were  no 
exceptions  pendente  lite. 

2.  An  indictment  charging  the  accused   with  the  offense   of   receiv- 

ing stolen  goods,  in  that  after  "a  certain  lot  of  biass,  to-wit, 
five  thousand  pounds,"  had  been  stolen,  the  accused  received  the 
same,  "to-wit,  certain  lot  of  brass  fittings,  to-wit,  four  hun- 
dred pounds,  of  the  value  of  three  hundred  dollars,"  knowing  the 
same  to  have  been  stolen  by  the  person  from  whom  received, 
should  have  been  held  bad  on  special  demurrer  raising  the  objec- 
tion that  the  allegations  as  to  the  articles  received  were  not 
sufflclently  specific;  the  description  not  being  sufTicicnt  to  iden- 
tify the  articles  alleged  to  have  been  received,  nor  to  put  the  ac- 
cused on  notice  of  the  charge  he  was  to  meet. 
(Syllabus  by  the  Court.) 

3.  The  section  of  the  Penal  Code  which  provides  that  an  indictment 

whi' h  states  the  offense  in  the  terms  and  l.iiu-uiige  of  tlie  Code 
or  plainly  that  its  nature  ma.\  be  easily  understood  by  the 
jury,  "was  5<ot  intended  to  dispense  with  the  substance  of  good 
pleiHling,  nor  to  deny  to  one  accused  of  crime  the  ri';bt  to  know 
rnoui;h  of  the  particular  faets  constituting  the  alleged  offense 
to  have  an  indictment  perfect  as  to  tl.e  essential  elements  of  the 
crime  charged."     (Additional  syllabus  by  J.  P.  G.)* 

Supremo  Convt  of  Gonvoia. 

Error   to    Superior   Courl,    C'liatliam    Coiiiitj;   IIoii.   Pope 
Darniw,  eliidgo. 

*For  review   of   aulhorUIcs   on   this   proposition,   see   11   American 
Criminal  Reports,  OOG  to  518. 
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Richard  Brown,  D.  M.  Leonard,  and  E.  A.  Leonard  wove 
convicted  of  receiving  stolen  goods.  They  bring  error.  Ec- 
versed. 

Robert  L.  Colding,  for  the  plaintiffs  in  error. 
W.  W.  Osborne,  Solicitor  General,  for  the  State. 

Cobb,  J.  Bro^vn  and  the  Leonards  were  indicted  for  re- 
ceiving stolen  goods.  They  were  convicted,  and  complain  tli.at 
the  Court  erred  in  overruling  a  demurrer  to  the  indictment, 
as  well  as  in  refusing  to  grant  them  a  new  trial. 

1.  The  demurrer  was  overruled  on  June  25,  1902.  Ex- 
ceptions ■pendente  lite  complaining  of  this  ruling  wore  ccrtiliod 
and  entered  of  record  on  July  17,  1902,  during  the  term  at 
which  the  ruling  was  made.  The  motion  for  a  new  trial  Avas 
August  13,  1902.  The  bill  of  exceptions  complaining  of  tlio 
latter  ruling,  and  also  assigning  error  on  the  exceptions  pen- 
dente lite,  was  tendered  within  twenty  days  from  the  date  last 
mentioned,  and  was  duly  certified.  The  law  allowing  excep- 
tions pendente  lite  applies  in  criminal  cases,  and  the  excp])- 
tions  in  the  present  case  were  certified  in  due  time.  See 
Slrichland  v.  State,  115  Ga.  222,  41  S.  E.  713.  In  Banls  v. 
State,  114  Ga.  115,  39  S.  E.  947,  there  were  no  exceptions 
pendente  lite. 

2.  The  indictment  charged  that  one  Charles  Kind)all  had 
been  lawfully  convicted  of  a  burglary  of  the  storehouse  of 
Kourke  &  Sons,  a  firm  composed  of  natned  persons,  and  that 
ho  "did  steal  from  said  storehouse  of  said  firm  a  certain  lot 
of  brass,  to-wit,  fiv-j  thousand  pounds,  the  property  of  saiil 
firm,"  and  that  the  accused,  ''well  knowing  said  personal  pro])- 
erty  to  have  been  stolen  and  feloniously  taken  as  aforesaid, 
did  then  and  there  receive  same  of  and  from  the  said  Charles 
Kimball,  to-wit^  certain  lot  of  brass  fittings,  to-wit,  four  hun- 
dred pounds,  of  the  value  of  three  hundred  dollars,  the  prop- 
erty of  said  firm,  contrary  to  the  laws,"  etc.  The  demurrcir 
raises  the  objection  that  that  part  of  the  i:.dictnient  describ- 
ing the  articles  alleged  to  have  been  received  is  not  sufficiently 
specific;  that  it  does  not  identif;y  the  articles,  and  does  not 
put  the  accused  on  notice  of  the  charge  they  are  called  on  to 
defend.  All  that  is  necessary  to  show  that  the  term  "fitting" 
is  very  general  and  com))rehensive  is  to  look  at  the  definition 


WOl'O 

Ee- 


BROWN  V.  STATE. 


431 


of  the  same  in  some  of  the  standard  loxicnns.  A  "fitting" 
has  boon  defined  to  bo:  "Anything  used  in  fitting  np;  csi)c- 
cially  (pi.)  necessary  fixtures  or  apparatus;  as,  the  fittings  of  a 
church  or  study;  gas  fittings."  "Webster's  Int.  Diet.  It  has 
also  been  defined  as  "anything  cniiiloyed  in  fitting  up  iierina- 
ncntly;  used  generally  in  the  ])lural  in  the  sense  of  fixtures, 
tackle,  ai»i)aratus,  equijimcnt;  as  the  fittings  of  an  office;  gas 
fittings."  Century  Diet.  It  will  not  bo  contended,  we  sup- 
pose, that  an  indictment  for  larceny,  describing  the  articles 
stolen  as  a  certain  lot  of  fittings,  of  a  given  weight  and  value, 
would  be  sufiicient  as  against  a  special  demurrer.  Wallhour  v. 
Slale,  114  Ga.  75,  39  S.  E.  872.  Does  the  mere  addition  of 
the  material  of  which  the  fittings  arc  made  make  the  descrip- 
tion sutfieient?  Is  one  charged  with  having  received  stolen 
gO(Hls,  in  that  ho  received  a  "'certain  lot  of  brass  fittings,"  of 
a  given  Aveight  and  value,  informed  by  such  averuient  of  the 
charge  he  is  to  meet?  Is  there  anything  in  such  a  description 
to  enable  him  to  prepare  his  defense?  Are  the  articles  re- 
ferred to  the  brass  fittings  of  a  church,  or  a  dwelling,  or  a 
ship,  CT  a  railroad  car,  or  a  buggy,  or  a  carriage,  or  a  bicycle, 
or  an  engine?  Almost  any  article  of  a  durable  nature  may 
have  about  it  brass  fittings.  ]»rass  fittings  end)ra('e  numerous 
articles,  large  and  ^  'all,  of  various  kinds  and  descri])tions,  and 
used  for  many  p.^rposes.  An  indictment  for  receiving  such 
articles,  kuijwing  them  to  have  been  stolen,  should  be  suffici- 
ently specific  to  reasonably  identify  the  articles  alleged  to  have 
been  so  received.  In  ]\'a!tliour  v.  Slale,  supra,  ]\h'.  Justice 
Little  quotes  appi'ovingly  the  following  from  ]\[r.  Dishop: 
"The  description  should  be  simply  such  as,  in  connection  with 
the  other  allegations,  will  alHrmatively  show  the  defendant 
to  be  guilty,  will  reasonably  inform  him  of  the  instance  meant, 
and  ])Ut  hiui  in  a  position  to  make  the  needful  ]»reparations  to 
meet  the  charge."  He  also  quotes  with  similar  ap])roval  the 
following  from  Mi\  ^Vharton:  "There  nuist  be  such  certainty 
as  will  enable  the  jury  to  say  whether  the  chattel  })roved  to  be 
stolen  is  the  same  as  that  upon  which  the  indictment  is 
founded." 

One  reason  for  requiring  the  description  to  bo  definite  is 
that  othca'wise  the  accused  woidd  not  be  able  to  jilead  the 
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gment  as  a  bar  to  another  indictment.     Sec  12  Enc.  PI. 
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in  the  Wallhour  Case.  While  the  dcscri|)tiou  in  the  y)rc.scnt 
case  is  not  as  general  and  indefinite  as  that  in  the  Wallhour 
Case,  and  that  case  is  therefore  not  alwolutdy  contrcdling,  wo 
think  the  principle  of  that  decision  requires  a  holding  in  the 
present  case  that  the  description  was  fatally  (hit'octive  for  the 
reason  that  there  was  nothing  therein  by  which  any  article  or 
nund)er  of  articles  could  have  been  identified  with  any  rea- 
sonable degree  of  certainty.  If  the  language  of  that  part  of 
the  indictment  nnder  discussion  had  been  followed  by  tho 
words  ''consisting  of  oil  cups,  globe  valves,  injectors,  drainers, 
gauge  cocks,  siphons,  lubricators,  piping,  return  bends,  steam 
gauges,  ins])irators,"  it  might  have  been  sulHcient  to  have  ])iit 
the  accused  on  notice  of  the  articles  they  were  alleged  to  have 
received.  See,  in  this  connction,  Codi/  v.  Slalc,  100  Ga.  105, 
28  S.  E.  lOG.  IJut  it  is  certain  that  an  allegation  that  tho 
articles  received  were  ''brass  fittings''  of  a  givon  weight  and 
value  would  not  have  accomidished  this  pnrpose.  ]^et  us  as- 
sume that  the  accused  are  entirely  innocent — (and  of  courso, 
this  must  always  be  done  in  passing  upon  the  suflicicncy  of  an 
indictment) ;  at  what  a  loss  would  an  innocent  man  be  in  tlio 
preparation  of  his  defense,  when  he  is  called  on  to  meet  tlu; 
charge  simply  that  ho  received,  knowing  them  to  have  been 
stolen,  four  hundred  pounds  of  brass  fittings,  of  the  valuo  of 
three  hundred  dollars.  Xo  person  could  thoroughly  prepare 
to  meet  such  a  vague  and  indefinite  charge.  While  the  IVnal 
Code  (§  929),  provides  that  an  indictment  shall  be  decuied 
sufficiently  technical  and  correct  which  states  the  offense  in 
the  terms  and  langiuige  of  the  Co<le,  or  so  ])lain]y  that  the 
nature  of  the  offense  charged  may  be  easily  understood  by  the 
jury,  it  has  been  more  than  once  held  that  "this  section  was 
not  intended  to  disjiense  with  the  substance  of  good  pleading, 
nor  to  deny  to  one  accused  of  crime  the  right  to  know  enough 
of  the  particular  facts  ccmstituting  the  alleged  offense  to  be 
able  to  pre])are  for  trial,  nor  to  deprive  him  of  the  right  to 
have  an  indictment  i)erfect  as  to  the  essential  elements  of  tho 
crime  charged."  See  O'Brien  v.  Slate,  109  Ga.  51,  53,  35 
S.  E.  112,  and  cases  cited.  The  criminal  pleader  should  al- 
ways avoid  unnecessary  allegations  which  are  descriptive  of 
the  offense,  but  at  the  same  time  he  should  be  careful  to  make 
the  descriptive  averments  sufficiently  definite  and  certain  to 
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put  tho  accusoil  on  notice  of  the  chai-^o  lie  is  to  meet 
court  erred  in  ovorniliiig  the  deimirrer. 

Juihjntcnt  reversed.  All  the  jusliecs  coneurriiig,  cxevpt 
Luinpl'in,  P.  J.,  abucnt  on  uceuunt  of  sulneas,  and  Candler, 
J.,  not  prcsidiiKj. 


TOWJS'K    KT   AL.    V.    PkoIT.K. 
89   III.   App.   258. 
Opinion  filed  May  10,  1900. 

I.NPICTMKNT— VAniANf'K— OtIIIOH  Cl{i:\n: S— I.NDKTKIIMI  XATK  St^NTKNTK   STAT- 

rii:— i:n,r,  or  rAiiru  ti.ai!!-'— Vkkdict— Pkactick:  KuJc  fur  indict- 
rnciits  for  statutory  crimes— Indictment  of  seven  cvuuts  for  con- 
sinracii;  three  counts  insuOlcient  and  three  cou;Hs  at  variance 
with  the  evidence:  conviction,  as  to  the  remaining  cnunt,  re- 
versed because  of  inijiropcr  evidence  admitted  as  to  oilier  crimes 
and  on  coustrucliun  of  (lie  Indeterminate  Sentence  Statute — Prac- 
tice' as  to  Bills  of  Particulars. 

1.  Indictments — For  Statutory  Offenses,  sufjlciency  of:    Tlio  rulo  that 

It  is  suflUient  to  cliarge  a  statutory  ol'fonso  In  tlic  lansunsc  of 
the  statute,  Is  subject  to  qualification.  Whetlior  In  any  case  it 
is  enouKli  that  the  indictment  is  merely  fianicil  In  the  wordn  of 
tlio  statute,  must  deiiend  upon  whether  the  vior^ls  of  the  statute 
so  particularize  the  offense  as  by  their  uses  alone  to  notify  the 
accused  of  the  precise  offense  charged  upon  him. 

2.  {^amc — Where  the  Words  of  the  Statute  are  sufficient:     It  is  snfU- 

clcnt  to  frame  an  indictment  In  the  words  of  the  statute  in  all 
cases  where  the  statute  so  far  Individuates  the  offense  that  tlie 
offender  has  proper  notice,  from  the  mere  adoption  of  the  statu- 
tory terms,  what  the  offense  ho  Is  to  be  tried  for  really  is. 

3.  statutory  Offenses — Suflicicncy  of  the  Indictment:     It  is  no  more 

allowable  under  a  statutory  charge,  to  put  a  defendant  on  trial 
without  a  specification  of  tlie  offense,  than  It  would  be  under 
a  common  law  charge. 

Ji.  Same — Indictments  for — Construction  of  the  Statute:  Section  408 
of  the  Criminal  Code,  providing  that  every  indictment  or  accu- 
sation of  the  grand  jury  shall  be  deemed  ButTiciently  technical 
and  correct,  wliieh  states  In  the  terms  and  language  of  the  stat- 
ute creating  offense,  or  so  plainly  that  the  nature  of  the  offense 
may  be  easily  understood  by  the  jury,  relates  to  matters  of  form 
and  not  to  the   substantial   requirements   of  the   Indictment. 

5.  Statutes — Sufficiency  of  Indictment  Under:  Where  the  lauguase 
Vol.  XV— 28 


l!\tl 


vn- 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


1.0     ^1^  tii 

■2.2 


u 


1.1 


S  lit   |Z0 


1-25  lU  11.6 


6" 


FhotDgFEqiiic 

Sdmces 

Corporatiaii 


as  WBT  IMAM  STRUT 

WIISTM.N.Y.  )45t0 

(716)t7a-4503 


.^ 


434 


AMERICAN  CRIMINAL  REPORTS. 


I 


ii   sn 


*  I 


'. 


of  the  statute  sufficiently  clpscribes  the  acts  constituting  an  of- 
fense, no  more  is  i('.:r.iic(l  In  framing  an  Indictment  under  It 
than  to  cnii)loy  the  v.ords  of  the  statute;  but  when  the  statute 
docs  not  descril;o  tlio  acts,  the  Indictment  must  set  them  forth. 

6.  Consinracy — SiiffiLient  Indictment:     An   indictment  under  section 

40  of  the  Criminal  Code,  which  charges  that  the  defendants 
unlawfully,  etc.,  did  conspire  and  agree  together  to  then  and 
there  falsely  represent  and  state  to  certain  members  and  share- 
holders, the  names  of  whom  are  to  the  said  jurors  unknown,  of 
the  Lumberman's  Building  and  Loan  Association,  then  and  there, 
a  cori)oration  or!;aiii/.i d  and  existing  under  and  by  virtue  of 
the  laws  of  the  saKl  Slate  of  Illinois,  for  the  purpose  of  getting 
nine  or  more  ni<  mlcis  and  shareholders  of  the  said  Building 
and  Loan  Assc  <  iaiioii  to  join  in  a  petition  and  file  the  same 
In  the  Circuit  Court  of  Cook  County,  praying  for  a  receiver  to 
be  appointed  for  ilif  Kaiil  Building  and  Loan  Association,  that 
the  said  association  was  then  and  there  insolvent,  with  the 
fraudulent  and  malicious  intent  then  and  there  wrongfully  and 
wickedly  to  injnie  the  I)usiness  and  property  of  the  said  Building 
and  Loan  Association,  is  sufficient  to  sustain  a  conviction  of  the 
offense  charged. 

7.  Eviiletice — Of  Prior  Offenses  in  Criminal  Cases:    In  a  prosecution 

against  two  defendants  for  a  conspiracy  in  injure  a  building  and 
loan  association,  evidence  of  the  commission  of  a  similar  offense 
by  one  of  the  defendants  is  not  admissible. 

8.  Same — Of  Oilier  Offrusrs:    The  rule  which  excludes  upon  the  trial 

for  one  offense,  exidence  of  other  and  distinct  offenses,  recog- 
nizes an  exception  in  cases  where  it  is  necessary  to  show  such 
other  offense  for  the  puipose  of  jiroving  knowledge  or  intent 
in  the  coii:n.ission  of  the  offense  for  which  the  trial  is  had; 
and  when  llie  ciVocd  offense  tends  to  prove  the  charge,  in  the 
Indlctnien!,  the  r.;i;o  fact  that  it  may  tend  to  prove  the  couimis- 
sion   of   another   (linie   docs   not   render   it   inadmissible. 

9.  Same — Of   (Ulirr  Offense.  When  Not  Admissible:     Where  the  evi- 

dence only  t;!.iis  to  show  the  commission  of  another  crime,  and 
for  tliat  leaijon  mnkos  it  probable  that  the  accused  may  have 
committed  the  offense  charged  In  the  Indictment,  its  admission 
is  erroneous. 

10.  Variance— P 101) fs    must    Correspond    with    the   Allegations   of   the 

Indictment:  An  allegation  in  an  indictment  for  a  consi)iracy, 
descril)ing  a  re])ort  as  sworn  to  by  the  secretary  of  a  Ijuilding 
and  loan  as;-oriaiion  on  the  twelfth  day  of  January,  1898,  is  not 
sustained  1-y  tic  introduction  of  a  report  sworn  to  on  the  thir- 
teenth day  i)f  .hmunry. 

11.  Criminal    T.dir — Applivalion   of   the   Indeterminate   Sentence   Ac'- 

The  provisions  of  the  indi'terniinatc  sentence  act  do  not  apply  to 
the  offense  of  conspiracy,  \mde.  section  46  of  the  Criminal 
Code.  i)rovi(!iMS'  for  tlie  pnuishnient  of  persons  convicted  by 
impritiouiiieiil  iu  the  peuiteutiary  or  by  fine,  or  both. 
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12.  Crimes — Felonies  and  Misdemeanors:  Where  an  offense  Is  punish- 
able by  Imprisonment  in  the  penitentiary,  or  by  a  fine  only,  it 
is  only  a  misdemeanor,  and  the  provisions  of  the  indeterminate 
act  do  not  apply. 

IS.  Bill  of  Particulars — In  Criminal  Cases:  A  person  Indicted  under 
section  46  of  the  Criminal  Code  for  a  conspiracy  is  entitled 
upon  proper  application,  to  a  bill  of  particulars. 

Appellate  Court  of  Illinois,  First  District. 

Writ  of  error  to  the  Criminal  Court  of  Cook  County;  lion. 
Edmund  Burke,  Judge.     (*) 

Edward  O.  Towne  and  John  L.  Mowatt,  convicted  of  con- 
spiracy, bring  error.     Reversed. 

Stntoment. — At  the  June,  1S08,  term  of  the  Criminal  Court 
of  Cook  County,  the  grand  jury  returned  an  indictment  against 
plaint  itl"s  in  error,  Edward  O.  Towne  and  .Tohn  L.  ^lowatt, 
which  indictment  consists  of  seven  counts,  and  is  substantially 
as  follows: 

"The  first  count  presents  that  plaintiffs  in  error  on  the  first 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-eight,  in  said  County  of  Cook,  in  the  State  of 
Illinois  aforesaid,  unlawfully,  fraudulently,  maliciously,  wrong- 
fully and  wickedly  did  conspire  and  agree  together  to  then  and 
lliere  falsely  re])resent  and  state  to  certain  mcud)ers  and  share- 
holders, the  names  of  whom  are  to  the  said  jurors  unknown, 
of  the  ]^uud)erman's  Huilding  and  Loan  Association,  then  and 
there  a  cor])oration  organized  under  and  by  virtue  of  the  laws  of 
the  said  State  of  Illinois,  for  the  purpose  of  getting  nine  or 
more  members  and  shareh(d(lers  of  the  said.  The  Luud)erman's 
Building  and  Loan  Association,  a  corjioratiim  as  aforesaid,  to 
join  in  a  ])etition  and  file  the  same  in  the  Circuit  Court  of 
said  Cook  County,  praying  for  a  receiver  to  be  a])pointed  for 
said,  The  Luud)ernuin's  Ihiilding  and  Loan  Association,  a  cor- 
poration as  aforesaid,  tliat  the  said.  The  Luud)erman's  IJuild- 
iiig  and  Loan  Association,  a  corporaticni  as  aforesaid,  was  then 
and  there  insolvent,  and  that  the  annual  detailed  statement 
aud  n'])()rt  of  the  assets  of  the  said,  The  Lundjermau's  Jinild- 

(♦)  The  ofncial  report  states  lion.  Frank  Baker  as  the  presiding 
judge  in  the  court  below,  which  is  error.  It  may  be  that  he  presided 
at  some  i)rellminary  proceeding  or  empannelcd  the  grand  jury;  but 
Judge  Burke  presided  at  the  trial  and  pronounced  the  sentence.  The 
syllabus,  with  sub-headlines  is  ofScial. 
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ing  and  Loan  Association,  a  corporation  as  aforesaid,  is  as  fol- 
lows: 

ASSKTS. 

Loan  (real  estate) $219,100.00 

Loans  (stock) 30,018.90 

Real  estate 70,19,'].G8 

Keal  estate  sold  (bal.  duo) 17,278.77 

Interest  and  ])rc'iiiiuni  (accrncd  and  uiipidd) ....  8,073.27 
Advanced  for  insurance  and  taxes  and  I'urcclosiire 

and  expenses 5,100.r!0 

Furniture  and  fixtures ., 200.00 

On  Land  December  31,  1S97 2,429.27 


$352,99-1.19 

"Of  the  condition  of  the  said  Luiid)oriiian's  Euilding  and 
Loan  Association,  a  cor[)orati()n  as  aforesaid,  at  the  closo  of 
business  on  the  31st  day  of  Deceinber  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-seven,  nuide  by  ono 
Edwin  E.  Hooper,  secretary  of  the  said,  The  Luniberiuan's 
]juilding  and  Loan  Association,  a  corporation  as  aforesaid, 
and  sworn  to  by  the  said  Edwin  E.  Hooper,  Kccrclary  as  afore- 
said, on  the  12lh  day  of  January  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-eight,  before  one  Ileiiiy 
M.  llardner,  a  nolary  i)ublie  in  and  for  said  Cook  County, 
Illinois,  and  certified  to  by  one  Harry  C.  Jackson,  one  J.  W. 
lihodes,  whose  first  name  is  to  the  said  jurors  unknown,  and 
one  11.  M.  Xixon,  whose  first  name  is  to  the  vsaid  jurors  un- 
known, members  of  the  said,  The  Lumbermairs  nuildiiig  and 
Loan  Association,  a  corporatitm  as  aforesaid,  and  at  tlie  time  uf 
such  certiiication  not  otHcers  of  said,  The  Lumberman's  Liiild- 
ing  and  Loan  Association,  a  cori)oration  as  aforesaid,  and 
thereafter  said  certiiication  filed  by  said  Edwin  E.  Jloi.per, 
secretary  as  aforesaid,  with  the  auditor  of  jjublic  aecounls  uf 
said  State  of  Illinois,  was  fakse  and  untrue,  and  that  the  said 
statement  of  assets  so  filed  with  said  auditor  of  jmblic  aecniuils 
gave  false,  fictitious  and  exaggerated  value  of  the  assets  of  llio 
said,  The  Lumbeniiaii's  lUiilding  and  Loan  Association,  a  cur- 
l)oration  as  aforesaid,  a  more  particular  description  of  wliicli 
are  to  the  said  jurors  unknown,  and  that  the  true  vjiliie  of  said 
assets  so  mentioned  in  said  statement  of  assets  so  filed  with 
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said  auditor  of  puldic  accounts  were,  at  the  time  said  state- 
ment was  so  filed  with  said  auditoi-  of  public  accounts,  much 
less  in  amount  than  the  value  of  said  assets  as  named  in  said 
statement,  with  the  frau<lident  and  malicious  intent  then  and 
there  wrongfully  and  wickedly  to  injure  the  business  of  the 
said,  The  Lumbermau's  Building  Association,  a  corporation 
as  af'^resaid. 

"And  the  jurors  afoi-esaid,  on  their  oaths  aforesaid,  further 
presents  that  said.  The  Lund)erman's  Building  and  Loan  As- 
sociation, a  corporatiim  as  aforesaid,  was  not  then  and  there 
insolvent,  and  that  said  statement  and  report  of  the  assets  of 
The  Lumberman's  Building  and  Loan  Association,  a  corpora- 
tion as  aforesaid,  as  filed  with  the  aiiditor  of  public  accounts 
as  aforesaid,  were  not  false  and  untrvie,  and  that  said  state- 
ment of  assets  so  filed  with  said  auditor  of  public  accounts  as 
aforesaid,  did  not  give  false,  fictitious  and  exaggerated  values 
of  the  as>!ets  of  the  said.  The  Lumberman's  Building  and  Loan 
Association,  a  corporation  as  aforesaid,  and  that  the  true  value 
of  said  assets  were  not  less  in  amount  than  the  value  of  said 
assets,  as  nameil  in  said  statement,  as  they,  the  said  Eilward 
0.  Towne  and  said  John  L.  ^Inwatt,  then  well  knew,  and  con- 
trary to  the  statute  and  agsiinst  the  peace  and  dignity  of  the 
same,  People  of  the  State  of  Illinois." 

The  second  and  third  counts  do  not  vary  in  any  essential 
matter  from  the  first,  ex('e])t  that  the  time  of  the  offense  is  laid 
at  ^Alarch  1,  1S1>8,  instead  of  June  1st,  as  in  the  first  count,  and 
that  each  of  the  two  latter  counts  alleges  that  the  false  state- 
ments alleged  were  made  with  intent,  then  and  there  wr(mg- 
fuUy  and  wickedly,  to  injure  the  business  (in  one  count)  and 
the  ])roperty  (in  the  other  count)  of  the  Lund)crman's  Build- 
ing and  Loan  Association. 

The  fourth  count  ])resents  that  plaintiff  in  error,  on  the 
first  day  of  ^larch,  in  the  year  of  Ovir  Lord,  one  thousand  eight 
hundred  and  ninety-eight,  in  said  County  of  ('ook,  in  the 
State  of  Illinois  aforesai<l,  unlawfully,  fraudulently,  malic- 
iously, wrongfidly  and  wickedly  did  cons])ire  and  agree  to- 
gether to  then  and  there  falsely  represent  and  state  to  certain 
niembers  and  shareholders,  the  names  of  Avhoui  are  to  said 
jurors  unknown,  of  The  Lumberman's  Building  and  Loan  As- 
sociation, then  and  there  a  corporation,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Illinois,  for  the 
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jmrposo  of  getting  nine  or  more  members  and  sharoliolderg 
of  said  The  Lnmbernian's  Building  and  Loan  Assoeiation,  a 
corporation  as  aforesaid,  to  join  in  a  petition  and  file  the  same 
in  the  Circuit  Court  of  said  Cook  County,  praying  for  a  re- 
cei\'er  to  be  appointed  for  said  The  Lumberman's  Building 
and  Loan  Association,  a  corporation  as  aforesaid,  that  the  said 
The  Lumberman's  Building  and  Loan  Association,  a  corpora- 
tion as  aforesaid,  was  then  and  there  insolvent,  with  the  fraiidu- 
lent  and  malicious  intent,  then  and  there  wrongfully  and 
wickedly,  to  injure  the  business  and  property  of  said  The 
Lumberman's  Building  and  Loan  Association,  a  corporation 
as  aforesaid,  and  the  jurors  aforesaid  on  their  oaths  aforesaid, 
further  present  that  The  Lund)erman's  Building  and  Loan 
Association,  a  corporation  as  aforesaid,  was  not  then  and  there 
insolvent,  as  they,  the  said  Edward  O.  Towne  and  said  John 
J.  Mowatt,  then  well  knew,  contrary  to  the  statute  and  against 
the  peace  and  dignity  of  the  same,  People  of  the  State  of 
Illinois. 

The  fifth,  sixth  and  seventh  counts  are  alike  in  substance; 
each  presenting  the  charge  in  the  language  of  the  statute. 

The  fifth  presents  that  plaintiffs  in  error,  on  the  first  day 
of  March,  in  the  year  of  onr  Lord,  one  thousand  eight  hun- 
dred and  ninety-eight,  in  said  County  of  Cook,  in  the  State  of 
Illinois  aforesaid,  unlawfully,  fru  'ulently,  maliciously,  wrong- 
fully and  wickedly,  did  conspire  to  injure  the  business  and 
property  of  The  Lumberman's  Building  and  Loan  Association, 
then  and  there  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Illinois,  contrary  to  the 
statute  and  against  the  peace  and  dignity  of  the  same,  Peo])]c 
of  the  State  of  Illinois. 

A  motion  was  made  by  the  plaintiffs  in  error  to  quash  the 
indictment  and  each  count  thereof,  which  was  overruled. 

A  motion  was  also  made  by  the  plaintiffs  in  error  for  a  rule 
upon  the  State  to  file  a  bill  of  particidars,  which  motion  was 
overi'uled.  A  motion  was  also  made  by  plaintiffs  in  errf)r  for 
a  rule  requiring  the  State  to  elect  between  the  counts  of  the 
indictment,  and  this  movion  was  overruled. 

Pleas  of  not  guilty  were  entered.  The  cause  was  tried  and 
a  verdict  rendered  finding  the  plaintiffs  in  error  guilty  of  con- 
spiracy, as  charged,  and  fixing  the  punishment  of  Towne  aJ 
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imprisonment  and  a  fine,  and  IIil'  pimisliiiicnt  of  ]\ro\vatt  at  a 
fine  only. 

The  verdict  as  to  Towne  was  in  the  form  followiii"': 

"We,  the  jury,  find  the  dcfendiuit,  Edward  ().  ToAvno, 
guilty  of  conspiracy  in  manner  and  form  clini'in  d  in  the  in- 
dictment, and  wo  fix  the  punishment  of  tlic  s;ii  !  drfeudant, 
Edward  O.  Townc,  at  imprisoniiu'iit  in  the  [;t  ]iit.iili;iry  and  a 
fine  of  fifteen  hundred  dollars  ($1,500). 

"And  we  further  find  from  llie  {'vidcufc  tl:;it  flic  defendant 
Edward  O.  Towne,  is  not  bet  wen  llio  ii'^vi  of  ten  and  twonly- 
onc  years,  but  is  about  the  ago  of  tliii'iy-cidit  yeai-s." 

At  the  trial  evidence  was  ])r(d'lVicd  by  iliu  Slnlo  and  ad- 
mitted over  the  objection  of  plain! HTs  in  cn-or,  1(  n  ling  to  show 
that  plaintiff  in  error,  Towne,  and  his  bi-olbci-  had,  at  a  previ- 
ous time,  viz.:  in  the  month  of  February,  ]SI)S,  prepared  a 
petition  or  bill  of  comjdaint  seels ing  to  obtain  an  investigation 
of  the  affairs  of  another  building  and  bum  association,  the 
Masonic  ^lutual  Savings  and  Loan  Ass. :(!a;i.,n,  charging  in- 
solvency of  that  association,  and  seeking  to  [^-.Mcnre  the  ap- 
pointment of  a  receiver  for  its  proixTly,  r.nd  also  tending  to 
show  that  the  association  last  named  li;i;!  j^aid  to  ])laintiff  in 
error,  Towne,  the  sum  of  $1,000  to  indiice  lii:i!  to  desist  from 
the  prosecuting  of  such  jnHition  or  bill  of  e  iiHjil.iiiif. 

A  motion  for  a  new  trial  was  interpnsed  by  I'laiiUiffs  in  er- 
ror and  o\  erruled.  The  sullicieiicy  of  the  emiii;-;  i)f  the  indict- 
ment was  again  raised  by  a  niutioii  in  arrest  <.f  judgment,  and 
this  ;notion  was  overruled,  and  the  ]daiMti(Ts  in  error  were 
sentenced  by  the  trial  court  upon  and  in  aetordauce  with  the 
verdict. 

Appropriate  exce])tions  were  preserved  by  the  plaintiffs  in 
error  to  these  rulings  of  the  trial  court. 

Chas.  M.  Ilaray,  JoJin  J.  MrDanimlJ.  Ho^i^  C.  TIall,  A.  N. 
Lnslcy,  John  F.  Geel'uKj  and  W.  Knox  JIdijiics,  )r  the  plaint- 
iffs in  error. 

Charles  S.  Denccn,  State's  All<wiiev,  If^irri/  Olson  and 
Frank  W,  Blair,  Assistant  Slate's  Attorneys,  /,'.  M.  IT/'/if/  and 
N.  A.  Varlridfjc,  of  counsel,  for  the  di  iViidaut  in  error. 

lirR.  Prksidino  Justice  Skaks  delivenNl  the  opinion  of  the 
court. 
The  first  question  pi'cseuted  upon  this  record  is  the  suffi- 
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ciency  of  the  various  counts  of  tlio  indictnioTit.  Wo  will  con- 
sider these  counts  in  the  reverse  order  of  their  nuniberinir. 
The  fifth,  sixth  and  seventh  counts  are  alike  in  suhstanee,  and 
each  of  them  presents  only  that  itlaintilT.s  in  error  did  "unlaw- 
fully, maliciously,  wrongfully  and  wickedly  conspire  and  ngrco 
together  with  the  fraudulent  and  nudicioiis  intent,  then  and 
there  wrongfully  and  wickedly  to  injure  tluf  business  and  ]m>])- 
orty  of  the  Lund)eriiian'3  l>uilding  and  Loan  Association,  etc., 
contrary  to  tho  statute,"  etc. 

It  is  contended  by  counsel  for  the  jdaintifTs  in  error  that 
these  counts  arc  insuflieient  in  that  they  do  not  charge  a  con- 
spiracy to  do  any  act  which  is  of  itself  uidawful,  nor  to  do  any 
lawful  act  by  means  which  are  unlawful.  It  is  also  c(^ntendeil 
that  the  charge  of  these  counts  is  not  set  forth  with  a  degree 
of  cerlaiuty  sufficient  to  inform  the  one  accused  of  tho  nature 
of  the  accusation.  On  the  other  haml,  cnuuscl  fur  the  ])e()])le 
contend  that  the  charge  of  these  counts,  being  in  the  langtuigo 
of  the  statute  is  therefore  sullieient. 

'J'he  statute  in  question  jirovides  as  follows: 

"If  any  two  or  more  persons  conspire  or  agree  tngollicr, 
*  ■"  *  Avith  the  fraudulent  or  malicious  intent  wrougfully 
and  wickedly  to  injure  the  ])erson,  character,  busiiu'ss  or  eiii- 
ploA'uient,  or  property  i»f  another,  *  *  '''■  or  1o  do  any  illegal 
act  ijijurious  to  the  public  trade,  health,  morals,  police  or  iid- 
ministration  of  ])ublic  justice  *  *  *  or  to  couiuiit  auy 
felony,  they  shall  be  deeuied  guilty  of  a  conspiracy,"  etc. 

Tlu;  question  presented  is  whether  these  three;  coinits  of  the 
indictment  which  present  in  the  language  of  the  statute  that 
plaint iifs  in  error  did  consiiiro  to  injure  tho  projuu'ty  and  busi- 
ness of  the  Lumberman's  IJuilding  and  Loan  Association,  arc 
sunieient  without  any  allegation  as  to  tlu-  miture  of  the  injury 
which  was  tlio  object  of  the  eons])iracy,  and  without  any  allega- 
tion as  to  the  means  by  which  such  injury  was  to  bo  elt'ectud. 
We  arc  of  opinion  that  these  counts  are  insullicient. 

Tho  rule  that  it  is  sullieient  to  charge  a  statutory  crime  or 
ofTense  in  tho  language  of  the  statute,  is  subject  to  quidiflca- 
tion.  Whether  in  any  case  it  is  enough  thiit  the  inilictiiieut  is 
merely  framed  in  the  words  of  the  statute,  must  depend  ujioii 
whether  tho  words  of  the  statute  so  far  particularize  the  ollViise 
as  by  their  use  alone  to  notify  the  accused  of  tho  j)recise  of- 
fense charged  upon  him.    West  v.  I'cuplc,  137  111.  187  j  Ilunlcr 
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V.  People,  52  Til.  App.  3G7 ;  Williams  v.  People,  G7  111.  App, 
344;  IJishop's  Stat.  Crimes  (2(1  cmI.  — ,  Soc.  447b,  and  44!)); 
Slate  V.  Costello,  02  Conn.  128;  Jhoim  v.  Slate,  70  Ind.  85; 
Stale  V.  Howard,  34  L.  R.  A.  178 ;  U.  S.  v.  Cruihslianh,  92 
U.  S.  542. 

The  statute  hero  is  broad  enough  to  cover  a  multitude  of 
different  forms  of  injury,  to  any  one  of  wliich  might  bo  the 
()l)ject  of  the  agrcoinent  which  is  made  an  otronse.  As  said  in 
the  Hunter  Case,  supra,  it  would  have  been  quite  iuipracli- 
cablc  to  set  out  in  statute  all  the  various  ways  by  which  an  in- 
jury to  business  or  property  might  be  elTceted,  or  the  vari(»ua 
forms  of  injury  thus  brought  within  the  scope  of  the  act. 
Therefore  the  oflVnse  is  stated  in  general  terms.  It  covers  in 
the  general  provision  any  special  injury  to  the  business,  ote., 
of  another,  which  the  offenders  unlawfully  conspire  to  do.  ]5ut 
this  general  provision  docs  not  obviate  the  necessity  of  ])re- 
scnting  in  the  indictment  the  sjiecial  injury  which  was  the  ob- 
ject of  the  ci)ns])iracy  chargcjd.  Sujipose  that  the  allegatiiju 
had  been  that  plaint  ill's  in  error  had  consi)ired  together  with 
the  malicious  intent,  etc.,  to  commit  a  felony,  without  special- 
izing the  felnny;  how  could  the  accus(>d,  if  innocent  of  the 
charge,  learn  from  the  language  of  the  iudicliiient  or  statute 
the  nature  of  the  oiTense  which  it  was  snught  to  prove  against 
liiin?  What  felony?  And  in  the  indictment  here,  what  in- 
jury? 

In  the  West  Case,  siipra,  tho  court  said: 

"Under  every  sort  of  Constitutidu  kn^wu  among  us,  an  in- 
dictment which  does  not  substantially  set  down,  at  least  in 
general  terms,  all  tho  elements  of  the  ofVense,  everything  which 
the  law  has  made  essential  to  the  ]iunisliuu'ut  it  im]visc's,  is 
void.  And  besides  this,  under  most  of  our  coiistitutii)ns,  the 
allegation  must  descend  far  enough  into  j^articulars  and  be 
sulllciently  certain  in  its  form  of  words  to  give  the  derendant 
reasfiuable  notice^  of  what  is  meant." 

Wharton  gives  the  rule  applying  to  such  statutory  offenses 
as  follows: 

"On  the  general  principles  of  common  law  pleading  it  may 
bo  said  that  it  is  snflicieut  to  frame  the  indictment  in  the  wnnls 
of  the  statute  in  all  cases  where  the  statute  so  far  individuates 
the  ofl'ense  that  the  offender  luis  projier  notice,  from  tho  mere 
adoption  of  the  statutory  terms,  what  the  offense  he  is  tried 
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for  roully  is.  Tt  is  no  more  nllowalilo  under  n  statutory  clmrinc! 
to  ])ut  the  (Icfi'iidant  on  trial  willumt  Hpocification  of  the  of- 
funse,  than  it  would  bo  under  a  eniuinon  law  charge."  Wliar- 
ton'a  Criin.  J'l.  &  Pr.  (Sth  ed.),  Sec.  220. 

Ijishop  aunnnnees  the  same  rule  in  substance.  1  iJi.sliui) 
New  Cr.  Pr.  (4th  ed.),  S(>e.  SI  rt  scfj.,  and  02.1  rt  seq. 

Xor  does  the  etfeit  of  seel  ion  408  of  the  Criminal  Code 
operate  against  ibis  ride.    That  seetiou  jiroyides  as  fcdlowa: 

"Everv  indictment  or  aeeusalion  of  the  grand  jury  shall  be 
deemed  suflieiently  teehnieal  and  correct  whieh  states  the  of- 
fense in  the  teruis  and  language  of  the  statutes  creating  the 
offense,  or  so  ])laiidy  that  the  nature  of  the  oifenso  may  l»u 
easily  understood  by  the  jury."  etc. 

This  provision  has  been  construe!  by  our  Supreme  Court  as 
relating  to  matters  of  form  and  n.)t  to  the  substantial  recpiin'- 
nients  of  an  indietmeut.  McXair  v.  Pcoiile,  S!)  ]11.  441  ;  Joint- 
son  V.  People,  1\']  111.  00;  Prichard  r.  People,  140  111.  .'.O; 
Cochran  v.  People,  17.')  Til.  2S;  WdluiDis  v.  People,  G7  111. 
App.  .•}44;  Hank  v.  People,  80  111  App.  40. 

In  Johnson  r.  People,  supra,  the  court  said:  It  aometiiucs 
happens,  how(!ver,  that  the  language  of  a  statute  creating  a 
new  oifenso  docs  not  describe  the  act  or  acts  constituting  such 
oflfense.  In  that  case  pleader  is  bound  to  set  them  forth  sju'- 
citically.  Kihs  v.  People,  81  111.  500;  and  1  Wharton  on 
Crini.  Law,  Sees.  1(!1,  Jj72. 

In  Cochran  v.  People,  supra,  the  indictment  charged  that 
Cochran  did  unlawfully,  otc,  administer  and  use  on  one  Stella 
Roberts,  then  and  there  being  a  woman  pregnajit  with  child,  a 
certain  instrument,  the  name  of  which  is  to  the  grand  jurors 
unknown,  with  the  intent  then  and  there  to  produce  an  abor- 
tion, etc.,  the  said  Cochran  then  and  there  well  knowing  that 
the  said  instrument  would  produce  siudi  miscarriage,  etc.,  and 
by  reason  of  such  miscarriage,  the  said  Tloberts  then  and  there 
died,  etc.  The  court  held  that  the  indictment  wa.^  insufficient 
to  sustain  a  conviction,  saying: 

"Both  counts  att('mi)t  to  chai'ge  that  the  otfense  was  com- 
mitted with  an  instrument.  *  *  *  Xo  attempt  whatever 
is  made  in  either  count  to  state  how  or  in  what  manner  the 
instrument  was  used,  etc.  *  *  *  The  only  attempt  to  justify 
this  departure  from  well  understood  rules  of  criminal  jdead- 
ing,  is  the  contention  that  being  a  statutory  offense,  the  indict- 
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mont  is  sufficient  as  ('har/>iiif»  it  in  the  tcniia  and  language  of 
the  statute,  or  so  plainly  that  the  nature  of  the  (tfTcnse  might 
bo  easily  understood  hy  the  jury,  relying  upon  section  0  of 
division  11  of  the  Criminal  (.'ode.  *  *  *  It  is  not  in- 
tended to  announce  any  rul(!  Avhieh  will  render  nugatory  the 
provision  of  section  <>  of  division  11  of  the  Criminal  Code, 
wisely  intended  to  siiiijdify  criminal  jjleadings  and  disjx'nse 
with  many  technical  and  useless  averments  heretofore  recpiired 
in  indictments;  but  we  are  not  prei)ared  to  hold  that  a  de- 
fendant indicted  under  a  a  statute  of  this  kind  for  a  most 
serious  oifense  is  not  fairly  entitled  to  notice  by  slalements  in 
the  indictu'cnt,  as  to  the  act  or  acts  with  which  ho  is  charged 
in  the  commission  of  the  offense." 

Section  0  of  division  11,  above  referred  to,  ia  the  same  pro- 
vision of  the  act  otherwise  described  as  section  408  of  the 
Criminal  Code. 

And  in  WiUiains  v.  People,  supra,  this  court,  speaking 
through  ^fr.  Presiding  Justice  I'oggs,  said: 

"If  the  language  of  the  statute  suHiciently  describes  the  act 
or  acts  constituting  the  offense,  then  no  more  is  recpiired  than 
that  the  words  of  the  statute  be  employed  in  the  informaticm  or 
indictment;  but  when,  as  in  the  case  at  bar,  the  statute  does 
not  describe  such  acts,  then  the  indictment  must  set  them 
forth." 

We  are  of  opinion  that  the  fifth,  sixth  and  seventh  "ounts  of 
this  indictment  are,  and  each  is  wholly  insufficient  co  sustain 
the  conviction. 

The  first  three  counts  of  the  indv-'^ment  are  out  of  considera- 
tion, because  in  each  of  these  counts  it  is  charged  in  effect  that 
l)laiutiffs  in  error  cons])ired  to  rei)resent  to  mend)ers  of  the  As- 
sociation, for  the  purpose  of  inducing  nine  or  more  of  them  to 
join  in  a  j)etition  for  a  receiver,  that  the  associati<m  was  insidv- 
ent;  that  the  annual  statement  and  report  of  the  assets  of  the 
association  (setting  the  rei)ort  out),  showing  conditions  on  De- 
cember 31,  1897,  made  by  one  lIoo]ier,  secretary  of  the  associa- 
tion, and  sworn  to  by  him  on  January  12,  1898,  etc.,  and  filed 
with  auditor,  etc.,  of  State  of  Illinois,  was  false  and  untrue; 
and  charging  further  that  the  association  was  not  then  in- 
solvent, and  that  the  said  re])ort  was  not  false  and  untrue,  etc.-, 
which  averments  arc  not  sustained  by  the  evidence. 

Without  going  into  a  needless  discussion  of  the  sufficiency  of 
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llicso  fliroo  counts  in  sul)stnnco  or  certainty  of  nvcnnont,  it  is 
cnnnjuli  to  say  that  the  evidcnco  does  not  eslahlish,  or  oven  Icml 
to  cstaMisli,  the  charge  tliat  ])laintiirs  in  error  conspire  I  to 
niakc!  representations  that  tho  report  as  set  l'i>rth  in  tlie  iiidict- 
nient  was  false.  The  indictment  undertook  to  deserihe  tlic  re- 
port (tf  Deeemher  31,  1S!)7,  and  did  doseriho  it  as  sworn  In  liy 
ITooper,  secretary  of  tho  association,  on  January  1-*,  1  >iis. 
Xo  such  rejiort  appears  even  to  have  lu^en  sworn  to  l»y  the 
secretary  upon  that  date.  The;  rejiort  oiVered  in  evidence,  jh 
the  report  set  forth  in  these  cuunls  of  lh(>  iiidictiiieiit,  was 
sworn  to  hy  noo])er,  secretary,  upon  the  IHth  of  dannary,  JS'.IS. 
The  report  3ct  forth  in  these  counts  is  further  descrihed  as  a 
report  tiled  with  the  auditor  of  ]ud)llc  accounts  of  the  Stale 
of  Illinois.  The  report  oU'ered  in  evidence  was  not  tiled  in 
the  eliice  of  the  auditor  until  !Mai'ch  7,  lSt»S,  after  the  dale 
of  the  otl'ense  as  laid  in  soiii(>  of  the  counts,  and  after  the  date 
of  some  of  the  acta  hy  jdaintiff  in  error,  shown  as  proviuj;' 
the  alle,ii'ed  conspiracy.  John  I'erg  testifii'il  to  acts  of  ]»liiiiil- 
ilf  in  error  Towne,  upon  !March  Tith;  Decker  to  acts  upon  .March 
i'th  or  (ith.  It  is  not  e^lalilished  hy  any  evidence  that  jilniut- 
iiTs  in  ei'ror  cons]>ired  to  make  re])resentations  of  any  nature 
as  to  '*a  report  sworn  to  hy  the  secretary  of  the  association  on 
the  \-2lh  day  c>f  Jauuaiy,  IS'JS,  and  tiled  hy  hiui  with  the 
auditor  of  jiuhlic  accounts." 

These  averments  are  of  tho  uieiuis  hy  wliich  tlic  injury 
ehar{;\'d  as  the  ohject  of  the  cfiu^-^pii'acy  was  to  have  heen  com- 
mitted. They  are  uuit<'rial  averments  and  they  are  not 
])roved.  'I'herefore,  these  three  counts,  as  well  as  tho  last  three. 
are  out  of  consideration  as  sup|)ortiiiu,'  this  conviction.  Li)jniii:c 
V.  People,  r)S  111.  Ajip.  ni4;  nromlnj  v.  People,  IT.O  111.  li'.lT. 

We  come,  then,  to  a  consideration  of  the  fourth  count  of  the 
indictment.  The  suhslancc  of  that  connt  is  set  forth  in  the 
stateuu'nt  of  facts  preceding  this  opinion.  It  presents  in  ef- 
fect that  tho  unlawful  cons])iracy  Avas  to  falsely  represent  to 
certain  uuMuhers  of  tho  association  that  the  association  was 
insolvent,  for  tho  purpose  of  getting  nine  or  more  uu'Mihers  to 
join  in  a  petition  praying  for  the  a])pointnient  of  a  receiver 
for  the  association,  and  with  tho  fraudulent  and  malicious  in- 
tent to  thus  injure  tho  husinrss  and  property  of  tho  associa- 
tion; and  the  indictment  presents  that  tho  association  was  not 
then  and  there  insolvent,  as  pLaintiffs  in  error  well  knew,  etc. 
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Wo  aro  of  opininn  tlmt  Ihis  count  would  l)o  sufhriciit  lo  siih- 
tnin  llio  convict  ion,  if  the  evidciico  siippoi'tcil  it,  aud  in  uIj- 
scneo  of  error  in  ])roc(Mluro. 

The  p;ist  of  tlu!  otTcnse,  tlio  unlawful  cwiispiracy  to  injuro 
tlio  business  mid  ])ropcrty  of  tlio  nssociution,  tlu;  Uiifurc  of  tluj 
injury,  the  iilinj;  of  a  ])elitiou  for  the  appointment  of  a  re- 
ceiver, and  tlio  means  by  which  the  injury  was  to  lu;  eifecl(;d, 
tlh'  representing  falsely  to  members  that  iIk^  association  was 
insolvent,  are  all  so  jdainly  set  forth  by  iIms  count  that  tla; 
])rovision3  of  section  408  of  the  Criminal  ('mh  apply,  if  (la^y 
ever  apply  to  aid  any  indictment.  The  indictment  by  this 
count  states  the  ofTensc  in  the  langiia.ffo  of  the  statute  s'>  i)laiidy 
that  the  nature  of  the  offense  may  bo  easily  understood  by  the 
jury,  and  with  sufii'cient  of  ])articu1arity  to  ])ut  the  accusv>d 
upon  fair  and  full  notice  of  the  i)recise  nature  of  the  chari'e  ho 
was  to  meet. 

We  have,  then,  to  inquire  as  to  the  evidence  and  tlu;  rulings 
of  the  trial  court  upon  matters  of  jn'ocedure. 

Without  discussing  the  evidence  at  length,  it  is  suflicient,  in 
view  of  the  disposition  that  must  be  madc!  of  this  cause,  to  say 
that  we  arc  not  ])re])ared  to  hold  that  the  evidi'Uce  is  insullicient 
to  sustain  a  conviction  under  the  fourth  count  of  the  indict- 
ment, if  there  was  no  serious  error  in  ])roc(Mlure. 

Among  the  errors  comjdained  of  is  the  ailmitting,  over  ob- 
jection, of  evidence  of  a  former  unlawful  attempt  to  iimcure 
tlie  ap])ointnient  of  a  receiver  for  the  pro]icrty  of  au'ither  and 
(lilTerent  association.  Testimony  was  admitted  over  the  ob- 
jection of  plaint iiTs  in  error,  tending  to  show  that  in  Fe])ruarv, 
I'^nS,  preceding  the  alleg'cd  ofTense,  plaintiff  in  error  Towne 
bad  ])repared  a  ])etition  seeking  the  appi»intment  of  a  receiver 
for  the  property  of  another  similar  association,  viz.:  The 
?iIiisonic  Mutual  Savings  and  Loan  Association,  upon  the 
ground  set  up  in  the  petition  that  it  was  insolvent;  and  that  in 
cnsideration  of  the  jiayment  of  a  sum  of  money  by  oflicers  of 
that  association,  Towno  had  desisted  fnmi  filing  the  petition. 
I'laintilF  in  error  j\lowatt,  was  in  no  way  conn(>cted  with  the 
transaction.  It  is  contended  by  counsel  for  tlie  Htate  that  this 
evidence  was  competent  to  show  intent.  AVe  are  of  opinion 
that  the  evidence  was  incom]ietent  for  any  purpose,  and  that  it 
was  error  to  admit  it.  It  is  true  that  the  rule  which  excludes, 
upon  trial  for  one  offense,  evidence  of  other  and  distinct  of- 
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fonscs,  rt'copiiizcs  an  oxcojition  in  cases  where  it  is  neccssarv 
to  show  such  other  and  distinct  otfeuses  for  the  i)nr])()se  of 
provinjij  knowlodgo  or  intent  in  the  committing  of  the  oflFonso 
for  which  trial  is  had.  Thus,  it  is  frequently  permitted  in 
practice,  and  sanctioned,  to  show  u])on  indictment  for  uttor- 
inj;  forfi'crics  and  counterfeits  that  like  acts  have  been  com- 
mitted l»_v  the  accused,  and  for  the  purpose  of  establishing  the 
guilty  knowledge  and  intent  in  the  instance  under  investiga- 
tion. So,  too,  this  excejition  to  the  general  rule  has  been  ex- 
tended, though  less  frecjuently,  to  other  cases,  such  as  arson, 
robbery  and  conspiracy.  I>ut  the  general  rule  is  salutary,  and 
departure  from  it  is  jierilous,  and  hence  courts  are  reluctiiiit 
to  extend  the  excei)tion  to  the  rule  beyond  well-established 
lines.  While  the  decisi<ms  of  diflFerent  jurisdictions  vary 
somewhat  as  to  the  a])i)lication  of  this  exccjition  to  this  rule, 
yet  they  are  all  in  substantial  accord  upon  the  proposition  that 
unless  there  be  some  a])]>arent  logical  connection  between  the 
two  offenses,  either  by  reason  of  both  being  irs  (jcslae,  or  both 
being  part  of  one  system,  or  the  one  tending  to  show  a  sclciilcr 
in  the  other,  the  general  rule  governs,  and  the  exception  to  it 
does  not  apply.  CommonwcaUh  v.  Jaclson,  132  ^lass.  1(1; 
Swan  V.  Comiiionu'callh,  104  Pa.  St.  218;  People,  r.  Sharp, 
107  K  Y.  427;  Snapp  v.  ComomnwcaJfh,  82  Ky.  17.'}. 

Our  Supreme  Court  has  taken  very  decided  ground  upon 
the  questi(m.  Kribs  v.  People,  82  111.  42.");  lial-er  v.  People, 
105  111.  452;  MeDomld  v.  People,  120  111.  150;  Farris  v. 
People,  129  111.  521;  Parhinson  v.  People,  135  111.  401. 

And  this  court,  in  Jackson  v.  People,  18  111.  App.  508,  ad- 
hered to  the  safe  apjdieation  of  the  general  ride. 

The  safety  of  the  general  rule  and  the  danger  of  dejiarturc 
from  it  is  well  iilust'-ateil  in  this  case.  The  transaction  with 
the  ^Masonic  association  had  no  connection  whatever  with  the 
matter  hero  in  (juestion.  Plaintiffs  in  error  are  hero  chargXMl 
with  a  consj)iracv,  and  in  the  former  transaction  one  of  them 
only  were  concerned.  The  indictment  gave  them  no  notice 
whatever  that  the  former  transaction  was  to  be  investigated 
upon  this  trial.  And  yet  a  very  large  amount  of  evidence  was 
admitted  to  establish  the  ])articii)ati(m  of  plaintiff  in  error 
Towne,  in  that  matter.  It  was  not  ]iart  of  res  grslrr  of  the 
subject-matter  of  this  trial.  Xo  system  is  shown  of  which 
it  was  a  part.    Nor  arc  wc  prepared  to  hold  that  the  participa- 
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tion  of  Towne  in  iho  former  transaction  tends  to  show  a 
scienter  on  the  part  of  Toune  and  ]\Iowatt  in  cnlering  into 
the  unlawful  agn.'enicnt,  wliieli  is  the  gist  of  the  oifense  here 
charged. 

The  Illinois  cases  relied  upon  hy  counsel  for  the  State  are: 
Dunn  V.  People,  40  III.  405;  Thomas  v.  People,  51)  111.  IGO; 
Oclis  V.  People,  124  111.  ;]l)9 ;  Williams  v.  People,  ICG  III. 
132;  Crane  v.  People,  108  111.  095;  Scliiiitz  v.  People,  178 
111.  320;  Orr  v.  People,  03  111.  Apji.  305. 

In  the  Dunn  case  the  evidence  in  question  was  of  a  matter 
clearly  connected  with  the  transaction  there  involved.  In  the 
Thomas  case  the  evidence  was  held  competent  not  only  to 
show  guilty  knowledge,  but,  as  well,  a  ]>art  of  the  scheme  or 
.system,  and  it  was  clearly  connected  with  the  acts  constituting 
the  otfense  there  cliargeil.  We  are  unable  to  find  anything 
in  the  decision  of  the  (Jchs  case  which  applies  here.  In  the 
Williams  case  the  evidence  in  question  was  admitted  as  show- 
ing other  otfenses  which  were  i)art  of  one  general  scheme  or 
system  with  the  offi'use  charged.  And  the  court,  in  passing 
iil)on  its  admist  ibility,  said: 

''It  seems  to  be  well  settled  that  when  the  offered  evidence 
tends  to  prove  the  (diargc!  in  the  indictment,  the  mere  fact  that 
it  nuiy  tend  to  prove  another  crime  does  not  make  it  inadmis- 
sible. If,  however,  the  ottered  evidence  only  tends  to  prove 
that  the  accused  committed  another  crime,  and  for  that  reason 
it  is  ])robable  that  he  niav  have  connnitted  the  crime  alleged  in 
the  indictment,  the  admission  of  such  evidence  would  be  er- 
roneous. *  *  *  AVhile  there  may  be  some  doubt  in  re- 
iiiird  to  the  ruling  of  the  court  on  the  admission  of  the  evidence 
{•(iiii])lained  of,  and  while  we  might  be  better  satisfied  with  the 
verdict  of  the  jury  had  the  court  excluded  the  evidence,  yet  the 
liiiilt  of  the  iilaintitV  in  error  was  so  clearly  established  that 
we  do  not  regard  the  ruling  of  the  court  on  the  admission  of 
evidence  as  suHicient  ground  to  cause  a  reversal  of  the  judg- 
ment." 

In  the  Crane  case  the  dis])uted  evidence  Avas  of  matters 
directly  connected  vita  the  offense  there  chargeil,  and  the  de- 
cision in  that  case  has  no  bearing  u])on  the  (piestion  here  pre- 
sented. In  the  iSehiidz  case  the  court  said  of  the  evidence  there 
in  (piestion: 

"The  evidence  would  have  been  improper  but  for  the  fact 
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llmt  the  Keck  noto  and  mortgage  belonged  to  the  Ertcl  estate. 
The  offense  charged  was  with  reference  to  the  pi'ojierty  belong- 
ing to  the  estate  of  Francis  Ertel.  Any  fact  necessary  to  intro- 
duce or  exj)lain  another  which  is  in  issno  may  be  proven." 

In  the  OtT  case,  this  court  said : 

"It  may  be  regarded  as  settled  that  any  evidence  that  tcnrls 
to  prove  the  issue  is  competent,  notwithstanding  that  it  may  bo 
injurious  to  the  defendant,  and  may  tend  to  prove  distinct 
offenses  against  him." 

In  the  case  here  under  consideration,  the  proof  of  the  dis- 
tinct offense  did  not  tend  to  prove  the  issue,  viz. :  an  alleged 
c(ins]>iracy  by  plaintiffs  in  error.  We  find  nothing  in  any  of 
the  Illinois  decisions  cited  by  coiinsel  and  above  considered 
which  supiiorts  the  contention  that  this  evidence  was  coni- 
ju'tent.  That  it  was  prejudicial  to  plaintiffs  in  error  is  a  prol)- 
ability  too  strong  to  be  disregarded.  We  are,  therefore,  dis- 
jKised  to  view  the  admission  of  the  evidence  as  to  the  trans- 
action between  plaintiff  in  error  Towne  and  the  Masonic  as- 
sociation as  reversible  error. 

Another  question  of  controlling  importance,  which  is  raised 
upon  this  record,  is  as  to  the  punishment  fixed  by  the  verdict 
and  judgment.  The  verdict  fixed  the  punishment  of  plaintiff 
in  error  Towne  "at  imjirisonment  in  the  penitentiary"  and  a 
iine.  lie  was  sentenced  under  the  provisions  of  the  indeter- 
minate sentence,  to  imprisonment  in  the  penitentiary  Avilhout 
iixing  any  definite  ])eriod  of  imprisonment.  It  is  contended  by 
counsel  for  plaintiff  in  error  Towne  that  in  this  there  was 
ci'ror,  and  that  the  provisions  of  the  indeterminate  sentence 
act  do  not  apply  to  the  ofTense  of  wdiich  this  plaintiff  in  error 
was  found  guilty.  We  are  of  opiniim  that  the  contention  is 
sound.  There  is  no  decision,  so  far  as  we  arc  aware,  in  which 
ihe  precise  point  here  involved  has  been  considered  and  settled. 
But  by  analogy,  the  decision  in  LamJiin  v.  People.  94  111.  50J, 
would  seem  to  govern.  In  that  case  the  controlling  question 
was  as  to  whether  the  offense  was  a  felony  or  a  misdemeanor. 
The  ofTense  charged  th(>re,  as  here,  was  conspiracy,  and  it  was 
held  that  because  the  punishment  of  tlu*  otfeiise  was  either  by 
imprisonment  in  the  penitentiary  or  by  a  fine,  it  was  not  within 
the  terms  of  our  statute  defining  a  felony  as  an  offense  pun- 
ishable with  death  or  by  imprisonment  in  the  penitentiarv. 
Ai)plying  to  the  question  presented  the  same  reasoning  i'ul- 
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lowed  in  the  Lamldn  case,  wo  are  loci  to  the  conclusion  that 
the  offense  here  heiiig  a  misdemeanor,  does  not  fall  within 
the  provision  of  section  498  of  the  Criminal  Code.  The  lan- 
guage of  the  act  is  "that  every  person  *  *  *  convicted  of  a 
felony  or  other  crime  punishable  by  imprisonment  in  the  peni- 
tentiary," etc.  This  would  include  a  misdemeanor  as  well  as 
a  felony,  provided  the  misdemeanor  was  one  jnuiishable  by 
imprisonment  in  the  penitentiary  within  the  meaning  of  the 
act.  Ihit  the  Lamlihi  case  decides  that  an  ofTcnse  punishable 
by  either  imprisonment  in  the  ])enitentiary  or  by  fine,  is  not  an 
oifonso  within  the  meaning  of  such  language.  We  cannot, 
without  disregarding  the  decision  in  that  case,  hold  that  the 
provisions  of  the  indelerminate  sentence  act  include  a  mis- 
demeanor punishable  by  cilhcr  iiii])risoniiK'nt  in  the  peniten- 
tiary or  by  a  line  alone.  The  const  I'ucl  ion  ado])ted  in  the 
Lamldn  case  has  been  adhered  to  in  7ia//.s  v.  People,  123  111. 
428,  and  in  Herman  v.  People,  131  111.  55)4. 

Question  is  also  raised  to  the  ruling  of  the  trial  court  in  the 
matter  of  the  ap]ili('ation  of  I'laiutifi's  in  error,  for  a  bill  of 
particulars.  ]n  view  of  the  disposition  which  must  be  made 
of  this  cause,  it  is  not  necessary  to  go  into  a  consideration  of 
the  procedure  of  the  trial  court  in  relation  to  this  moti<m.  It 
is  enough  to  say  that  under  the  rule  of  ])rocodnre  in  this  State, 
plaintill's  in  error  would  be  entitled  to  such  a  bill  of  particu- 
lars upon  motion.    McDonald  v.  People,  120  111.  1,50. 

Whether  the  court  refusefl  the  nde  moved  for,  whether  the 
inspection  of  the  books  of  the  association  was  accepted  in  Hen 
of  a  bill  of  ])articu!ars,  and  Avhether  tho  averments  of  the 
first  three  counts  were  agreed  upon  to  bo  a  bill  of  particulars, 
are  all  matters  of  no  further  imi)ortance  in  this  case.  For 
the  same  reason,  we  deem  it  unnecessary  to  discuss  the  motion 
for  an  election  by  the  State  between  the  counts  of  the  indict- 
ment. 

No  other  questions  of  procedure  arc  presented  which  we 
regard  it  necessary  to  consider. 

For  the  error  in  admitting  the  evidence  above  indicated  and 
because  the  punishment  fixed  by  the  judgment  is  unwarranted 
imder  the  statute,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Note  (By  J.  F.  G.):     Upon  the  announcement  of  the  above  opinion 
a  petition  for  rehearing  was  presented,  bearing  in  particular  on  the  last 
Vol.  XV— 29 
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proposition  passed  upon  In  the  opinion;  but  It  was  overruled.  As  the 
State's  Attorney  had  no  right  of  appeal,  a  grave  situation  was  presented 
to  him.  Several  persons  were  then  serving  sentences  in  the  penitentiary 
who  might  regain  their  liberty  by  reason  of  the  doctrine  announced 
in  the  Toivne  Case.  One  of  thise  persons,  Cory  Miller,  convicted  of 
conspiracy,  sued  out  a  wilt  of  habeas  corpus  before  Judge  Hoidoni  of 
the  Superior  Court  of  Cook  County.  While  that  case  was  pending 
the  relator  was  induced  to  file  another  petition  before  the  Supreme 
Court,  under  a  promise  that  he  should  have  his  liberty  regardless  of 
the  decision  of  that  court.  We  do  not  have  the  relator's  brief  before 
us  and  do  not  know  whether  the  matter  was  fully  presented  or  not; 
but  the  opinion  of  the  court  was  adverse  to  the  petition,  destroying  the 
force  of  the  Toivne  Case  as  to  that  point  in  Illinois.  Whether  the 
decision  Is  consistent  with  the  Lamvkin  Case,  cited  above  or  not  may 
be  a  matter  of  dis!)ute;  but  both  cases  are  now  accepted  as  authori- 
ties. In  the  Lavipkin  Case  the  court  in  defining  what  a  felony  is, 
said: 

"It  will  be  noted,  'a  felony  is  an  offense  punishable' — that  is,  abso- 
lutely punishable,  not  that  viay  or  may  not  be  'punishable  with  death 
or  by  imprisonment  in  the  penitentiary,'  while  the  offense  of  which 
plaintiffs  in  error  are  indicted  and  convicted  here  shall  be  punishable 
by  imprisonment  in  the  penitentiary  or  by  fine.  Surely  it  is  no  more 
accurate,  in  view  of  this  language  to  say  this  offense  is  punishable  by 
Imprisonment  in  the  penitentiary,  than  to  say  it  is  punishable  by  fine, 
and  It  is  impossible  to  say,  under  any  rule  of  construction,  that  we 
are  bound  to  lay  any  more  stress  on  the  language  fixing  the  punish- 
ment by  confinement  In  the  penitentiary  than  that  on  fixing  the  pun- 
ishment by  fine." 

It  will  be  noted  that  the  language  in  the  two  statutes  is  different; 
but  that  did  not  seem  to  enter  into  the  consideration  of  the  .Miller 
Case,  which  we  incorporate  into  these  notes  as  follows: — 

People  ex  bel.  Cory  Mii.leb  v.   Edwaud  J.   Mukpiiy. 

185   111.   C23— 57   N.   E.   Rep.   820, 

Opinion  filed  June  21,  1900. 

Original  petition  for  writ  of  habeas  corpus, 

Frederick  S.  Baker,  for  the  relator. 

E.  C.  Akin,  Attorney  General,  Charles  8.  Denccn,  State's  Attorney, 
and  Ferdinand  L.  Barnett,  for  the  respondent. 

Mr.  Chief  Justice  Booos  delivered  the  opinion  of  the  court: 
This  is  a  petition  praying  that  a  writ  of  hai.cas  corpus  issue  out  of 
this  court  commanding  Edward  J.  Muri)hy,  warden  of  the  Illinois 
State  penitentiary  at  Joliet,  to  produce  one  Cory  Miller  (an  inmate  of 
said  penitentiary)  before  this  court.  It  apjicars  from  the  allegations 
of  the  petition  the  said  Cory  Miller  was  on  the  third  day  of  February, 
1898,  placed  on  trial  in  the  Criminal  Court  of  Cook  County  under  an 
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indictment  returned  by  the  grand  jury  of  said  Cook  County,  charging 
tliat  said  Miller  and  another  did  feloniously,  unlawfully  and  wickedly 
conspire,  combine,  confederate  and  agree  together,  in  the  peace  of  the 
people,  etc.,  unlawfully,  willfully,  feloniously  and  of  their  malice  afore- 
thought to  make  an  assault  upon  and  kill  and  murder  one  Charles  G. 
Meyer,  etc.;  that  the  jury  to  whom  said  cause  was  submitted  returned 
the  following  verdict:  "We,  the  jury,  find  the  defendant,  Cory  Miller, 
guiUy  of  conspiracy  In  manner  and  form  charged  In  the  Indictment, 
and  we  fix  the  punishment  of  the  said  defendant,  Cory  Miller,  at 
imi)ri8onment  in  the  penitentiary;  and  we  further  find,  from  the 
evidence,  that  the  said  defendant,  Cory  Miller,  is  not  between  the  age 
of  ten  (10)  and  twenty-one  (21)  years,  and  that  bo  is  about  the  age 
of  forty  years;"  that  a  motion  entered  on  behalf  of  said  Miller  for  a 
new  trial  and  In  arrest  of  the  judgment  were  each  overruled  and 
sentence  was  pronounced  by  the  court  on  the  verdict,  and  that  the 
judgment  of  conviction  entered  In  said  cause  in  said  court  Is  as  fol- 
lows: "Therefore,  it  is  ordered  and  adjudged  by  the  court  that  the 
said  defendant,  Cory  Miller,  alias,  be  and  he  hereby  Is  sentenced  to 
the  penitentiary  of  this  State  at  Joliet  for  the  crime  of  conspiracy, 
whereof  he  stands  convicted;  and  It  Is  further  ordered  and  adjudged 
that  the  said  defendant,  Cory  Miller,  be  taken  from  the  bar  of  the 
court  to  the  common  jail  of  Cook  County,  and  from  thence  by  the 
sheriff  of  Cook  County  to  the  penitentiary  of  this  State  at  Joliet,  and 
be  delivered  to  the  warden  or  keeper  of  said  penitentiary;  and  the  said 
warden  or  keeper  Is  hereby  required  and  commanded  to  take  the 
body  of  the  said  defendant,  Cory  Miller,  and  confine  him  in  said 
penitentiary,  in  safe  and  secure  custody,  from  and  after  the  delivery 
thereof  until  discharged  by  the  State  Board  of  Pardons,  as  authorized 
and  directed  by  law,  provided  such  term  of  Imprisonment  in  said 
penitentiary  shall  not  exceed  the  maximum  term  for  the  crime  for 
which  the  said  defendant  was  convicted  and  sentenced."  The  petition 
further  alleged  that  said  Miller,  under  this  judgment  of  conviction, 
was  committed  to  the  penitentiary  at  Joliet,  and  that  he  is  now 
detained  in  such  penitentiary  by  the  said  warden  thereof. 

The  indictment  constituted  a  charge  of  conspiracy  under  the  pro- 
visions of  section  46  of  the  Criminal  Code  (Kurd's  Stat.  1897,  p.  553), 
which  section  provides  that  any  one  convicted  of  offending  against  its 
provisions  shall  be  "Imprisoned  in  the  penitentiary  not  exceeding  five 
years,  or  fined  not  exceeding  $2,000,  or  both."  It  was  under  this  sec- 
tion the  said  Miller  was  tried  and  convicted,  and  sentenced  to  be 
imprisoned  In  the  penitentiary  for  an  undetermined  period. 

Waiving,  for  the  purposes  of  deciding  the  i)rayer  of  this  petition, 
the  question  whether  the  ^ald  Miller  should  resort  to  a  writ  of  error  to 
bring  the  judgment  of  conviction  before  a  court  of  review,  we  proceed 
to  consider  the  contention  of  the  petitioner  that  the  verdict  and  judg- 
ment are  void  and  his  detention  thereunder  is  unauthorized  by  law. 
Two  grounds  are  presented  in  suppc/t  of  the  contention: 

First — That  the  act  entitled  "An  act  In  relation  to  the  sentence  of 
persons  convicted  of  crime  and  providing  for  a  system  of  parol,"  af- 
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firmed  June  15,  1895,  has  application  only  to  persons  convicted  of 
such  crime  as  are  punishable  (to  quote  the  language  of  counsel  for 
the  petitioner)  "absolutely  by  imprisonment  in  the  penitentiary,"  and 
has  no  application  to  this  petitioner,  who  was  convicted  of  an  offense 
which  is  punishable  either  by  imprisonment  In  the  penitentiary  or 
by  a  fine,  or  by  both. 

Seconrf— That  this  court  In  George  v.  People,  1G7  111.  447,  the  board 
of  pentlentiary  commissioners,  who,  as  petitioner  Insists,  were  pos- 
sessed substantially  of  the  powers  now  possessed  by  the  State  Board 
of  Pardons,  were  without  power  to  "discharge  a  prisoner"  from  tlie 
penitentiary,  and  therefore  that  the  judgment  of  conviction  was  void 
for  the  reason  it  adjudged  the  petitioner  shoulr  be  confined  in  the 
penitentiary  at  Jollet  "until  discharged  by  the  jtate  Board  of  Par- 
dons, as  authorized  and  directed  by  law." 

Neither  of  these  positions  is  sound.  Section  1  of  the  act  In  ques- 
tion (Kurd's  Stat.  1897,  Crlm.  Code,  par.  498),  provides:  "Tliat 
every  person  over  twenty-one  years  of  age,  who  shall  be  convicted 
of  a  felony  or  other  crime  punishable  by  imprisonment  in  the  iieni- 
tentlary,  excepting  treason  and  murder,  shall  be  pentenced  to  tlie 
penitentiary,  but  the  court  Imposing  such  sentence  shall  not  fix  tlie 
limit  or  duration  of  the  sentence."  The  word  "punishable"  means  not 
must  be  so  punished,  but  liable  to  be  so  punished  or  may  be  so  punished. 
Such  is  the  meaning  given  the  word  by  legal  lexicographers,  (Ander- 
son's Law  Die.  p.  846;  Bouvier's  Law  Die.  "Punishable;")  and  the 
word  was  defined  to  mean  "liable  to  punishment"  In  Comvionwcalth 
V.  Pemhexton,  118  Mass.  36,  and  to  mean  "may  be  punished"  in  Blate 
V.  Watlcins,  7  Sandf.  94,  and  to  mean  not  "must"  but  "may"  be  so 
punished  in  (itnte  v.  Niiemer,  49  Conn.  233,  and  Miller  v.  frUatc,  ns 
Ga.  200.  In  19  Am.  &  Eng.  Ency.  of  Law,  p.  568,  in  defln'.iW  the  word 
"punishable"  it  is  said:  "If  an  offense  may  be  pu^'  ;  !  by  a  cer- 
tain penalty  It  Is  punishable  by  such  penalty,  altho'  t'ne  discre- 
tion of  the  court  or  under  different  circumstancet,  r.f  >•  penalties 
may  be  Imposed.  Its  meaning  is  not  restricted  to  n  an  offense 
as  must  be  so  punished."  In  In  re  Mills,  135  U.  S.  26:j,  the  words 
"punishable  by  imprisonment  at  hard  labor,"  employed  in  the  act 
of  Congress  approved  March  1,  1889,  defining  the  criminal  jurisdic- 
tion of  a  United  States  court  In  the  Indian  Territory,  were  inter- 
preted to  embrace  offenses  which,  although  not  Imperatively  required 
by  statute  to  be  so  punished,  might  be  punished  in  that  manner. 

The  purpose  of  the  enactment  establishing  the  system  of  indeter- 
minate sentences  and  paroles  is  the  amelioration  of  the  conditions  of 
persons  confined  in  the  penitentiaries  of  the  State,  and  its  bene- 
ficial operation  should  not  be  restricted  by  mere  construction.  The 
phrase  "crime  punishable  by  imprisonment  in  the  penitentiary,"  etc., 
employed  In  the  first  section  of  the  act,  we  construe  to  embrace  every 
crime  (except  treason  and  murder)  which,  though  not  a  felony,  may 
be  punished  by  imprisonment  in  the  penitentiary,  and  not  to  mean 
only  such  offenses  as  must  absolutely  be  so  punished.  It  is  true,  as 
held  by  this  court  in  Lamkin  v.  People,  94  III.  501,  and  other  cases, 
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the  crime  of  which  the  petitioner,  Miller,  was  convicted  Is  a  misde- 
meanor, but  the  qiipstion  whether  the  act  establishing  the  "parol 
Bystem"  or  system  of  Indeterminate  sentences  applies  to  him  as  a 
convict  In  the  penitentiary  does  not  depend  upon  the  mere  classltlca- 
tion  of  the  offense  as  a  misdemeanor.  The  statute  affixes  punishment 
by  imprisonment  in  the  penitentiary  as  one  mode  of  punishment 
which  may  be  Inflicted  for  the  perpetration  of  the  crime  of  which 
the  petitioner  Is  convicted.  The  crime  Is,  therefore,  one  which  la 
"liable  to"  or  "may  be"  punished  by  such  imprisonment — that  la,  is  a 
crime  punishable  in  that  manner.  Though  but  a  misdemeanor,  It  was 
lawful  for  the  jury  to  determine  that  the  petitioner  should  be  pun- 
ished by  imprisonment  in  the  penitentiary.  That  the  jury  might 
have  determined  the  imposition  of  a  fine  would  answer  the  demands 
of  justice  has  no  effect  to  remove  the  petitioner  from  the  class  of 
convicts  who  are  entitled  to  the  beneficial  operation  of  the  parol 
system.  That  the  offence  is  classified  as  a  misdemeanor  is  not  the 
test  of  the  application  of  the  statute  relating  to  indeterminate  sen- 
tences, but  whether  the  crime  is  punishable  by  imprisonment  in  the 
penitentiary.  If  the  crime  may  be  punished  by  that  character  of 
imprisonment  and  the  perpetrator  of  the  offense  Is  condemned  to 
suffer  that  mode  of  punishment,  the  act  In  question  applies  to  the 
case  and  determines  the  course  to  be  pursued  by  the  jury  and  by 
the  court  in  fl.\1ng  his  punishment,  though  the  crime  be  but  a  mis- 
demeanor. 

The  second  ground  advanced  to  justify  the  award  of  the  writ  Is 
not  tenable.  It  is  not  necessary  to  the  validity  of  the  judgment  of 
conviction  the  mode  and  manner  of  the  application  of  the  provisions 
of  the  act  with  reference  to  the  parol  or  discharge  of  the  defendant 
shall  be  set  forth  In  the  judgment.  All  that  is  contained  in  the 
judgment  with  reference  to  the  discharge  of  the  petitioner  from  the 
penitentiary  is  surplusage,  and  neither  adds  to  nor  detracts  from  the 
right  of  the  petitioner,  as  a  convict,  to  the  full  operation  of  the  stat- 
ute In  his  behalf. 

The  petition  does  not  disclose  a  case  entitling  the  petitioner  to  a 
writ  of  habeas  corpus. 

Writ  denied. 
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Gunning  v.  Pkoi'le. 

189  111.  icn— 82  Am.  St.  433—59  N.  E.  Rep.  494. 

Opinion  held  February   20,   1901. 

Indictment— JcniciAL  Notick:  What  is  essential  in  indictment  aoainst 
assessor  for  offer  to  receive  bribe--Whcn  court  cannot  take  ju- 
dicial notice  that  a  lot  is  in  a  certain  town — All  necessary  fads 
should  be  pleaded  with  reasonable  certainty, 

1.  It  is  essential  to  the  validity  of  an  indictment  against  a  town 

assessor  for  offering  to  receive  a  bribe  to  reduce  the  asscasinoiit 
on  certain  real  estate,  that  it  appear  from  the  indictment  that 
the  real  estate  is  situated  in  the  town  for  which  the  accused  was 
acting  as  assessor. 

2.  Courts  cannot  take  judicial   notice  that   real   estate  described  as 

"lot  1  of  the  assessor's  re-subdivision  of  sub-lots  1  to  5,  in  block 
58,  of  the  original  town  of  Chicago,  together  with  the  building 
thereon,  commonly  known  as  the  Reliance  Uuilding,"  is  situated 
In  the  town  of  South  Chicago. 

3.  It  is  not  permissible,   in   pleading,  to   leave  a   fact  necessary  to 

be  alleged  to  be  derived  by  Inference  from  an  allegation  of  a 
mere  conclusion  of  law.  Nor  has  this  rule  been  changed  by  sec- 
tion 408  of  the  Criminal  Code. 

Maobudkb,  J.,  Dissenting. 

Gunning  v.  People,  86  111.  App.  676,  reversed. 

Supreme  Court  of  Illinois. 

Writ  <»f  error  to  the  l)riiiu*h  A])pelliite  Court  for  the  First 
District;  heard  in  that  court  on  a  writ  (»f  error  to  tlu;  Criininal 
Court  of  Cook  county;  the  lion.  Itichard  S.  Tuthlll,  Judge, 
presiding.   (*). 

Edward  II.  Morris,  for  the  ])lainliiT  in  error. 
E.  C.  Akin,  Attorney  (JeiKM'al,  (Charles  S.  Dcncen,  State's 
Attorney,  and  W.  M.  McEwen,  of  counsel),  for  the  I'eople. 

Mr.  Justice  Cahtku  delivered  the  opinion  of  the  court: 

Richard  Gunning,  the  plaintiff  in  error,  was  indicted  and 

convicted  of  corruptly  proposing  to  receive  a  bribe  to  influence 

his  official  action  as  assessor  of  the  town  of  South  Chicago  by 

reducing  the  assessment  which  had  been  made  for  purposes  of 

•In  the  189  111.  Hon.  Arthur  H.  Chetlaln  appears  as  presiding  Judge, 
which  is  error. 
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taxation  nn  a  certain  lot  in  Chicaf»o,  and  was  adjndgofl  to  pay 
a  fine  of  $3,500,  nnder  sections  31  and  32  of  the  Criminal 
Code.  The  Appellate  Court  havinj;  affirmed  the  judgment, 
Gunnii.g  sued  out  this  writ  of  error  to  bring  the  record  before 
this  court  for  review. 

The  indictment  consisted  of  thirty  counts,  all  charging  the 
same  oflfciuse,  varying  in  manner  of  stating  particular  facts, 
but  none  of  them  alleged  that  the  real  estate  upcm  which  the 
assessment  was  sought  to  be  reduced  was  sFtualed  in  the  town 
of  South  Chicago,  of  which  town  Gunning  Avas  assessor.  The 
court  overruled  the;  motion  of  the  defendant  below  to  quash 
the  indictment,  and  although  it  was  proved  on  the  trial  that  the 
lot  ill  question  was  in  the  town  of  South  Chicago,  such  proof 
would  not,  of  course,  cure  such  a  dc  feet  in  the  indictment,  if 
defiict  it  was,  for  ])roofs  without  allegations  are  as  ineffectual 
as  allegations  without  ])roofs. 

The  evidence  ujum  the  issue  of  guilt  or  innocence  was  con- 
flicting and  irreconcilable,  but  the  most  serious  question  ]n'e- 
sciilcd  to  us  is  ui)ou  the  assignment  of  error  that  the  court 
erred  in  refusing  to  quash  the  indictment.  A  case  involving 
such  an  offense  is  of  grave  importance  to  the  ])ublic  and  de- 
mands careful  consideration,  and  such  a  consideration  we  have 
endeavored  to  give  it. 

The  charge  in  each  of  the  counts  was,  in  substance,  that 
said  Uicliard  (J.  Gunning  was  the  duly  elected  and  qualified 
assessor  of  said  town  of  South  Chicago,  and  while  acting  as 
such  officer,  on,  to-wit,  etc.,  unlawfully  and  corruptly  did  pro- 
])use  to  receive  a  bribe  to  inlluence  his  t)ificial  acticm  as  such 
assessor,  in  this:  that  he,  said  Gunning,  then  and  there  pro- 
])osed  to  one  Charles  Fellows  that  ui)oii  the  ])ayment  then  and 
there  by  him,  said  Fellows,  to  him,  said  Gunning,  of  the  sum 
of  $1,000,  he,  the  said  Gunning,  would  reduce  the  assessed 
valuation,  to-wit,  $100,000,  for  the  taxes  of  the  year  1897, 
upon  the  following  (lescril)ed  real  estate,  to-wit,  lot  1  of  the  as- 
sessor's re-subdivision  of  subdots  1  to  5,  in  block  58,  of  the 
original  town  of  Chicago,  together  with  the  building  thereon, 
commonly  known  as  the  ''Jfcliance  Huilding,"  and  the  im- 
provements thereon,  all  in  said  County  of  Cook,  in  the  State 
of  Illinois,  to  the  assessed  valuation,  to-wit,  $01,!)70,  which 
had  been  made  on  said  pro])erty  for  the  taxes  of  the  year  18!)(5. 

It  needs  hardly  to  be  stated  that  Gunning  had,  as  assessor 
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of  tho  town  of  South  Cliicnf^o,  no  ])(»wor  or  offuMnl  anllioritv 
to  reduce!  tlio  nssossuicnt  on  reni  estnto  sifuiitod  outside  of  said 
town.  Tnlcss,  tlicrcl'orc,  tlu;  lot  in  quest  ion  wns  situnlcd  in 
said  town  ho  was  wholly  without  ollicial  authority  to  make  llio 
rochic'tion  he  is  (ditir/icd  with  having  (dTcrcd  to  make  for  tho 
allcgccl  hrihe.  It  follows,  of  course,  that  it  must  appear  from 
tho  indietnicnt  l)ef(n'c  it  can  he  suslained,  that  said  h»t  was 
situated  in  said  town,  for  to  the  assessment  of  property  th(;rcin 
Gunning's  otiicial  duty  was  contiued.  'J'hus,  in  Van  Diiftcn  v. 
People,  78  111.  01.5,  it  was  held  that  an  assessor,  not  hoins; 
authorized  to  assess  property  ou(si<le  of  his  township,  cannot 
lawfully  administer  outside  of  such  township  an  oath  to  a 
person  concerning  his  rights  and  credits  lia]>le  to  assessment, 
and  a  conviction  of  perjury  was  reversed  hecause  the  evideiico 
failed  to  show  that  the  allidavit  was  sworn  to  in  the  townsliip 
before  tho  assessor  where  he  had  the  power  to  adniinistcn*  tho 
oath.  Wo  need  not,  however,  dwell  on  this  branch  of  tho 
question,  for  tluire  is  no  controversy,  and  could  be  none,  be- 
tween counsel  respecting  it. 

But  it  is  contended,  for  the  People,  that  from  what  is  al- 
leged tho  court  will  take  judicial  notice  that  the  said  pro])erty 
is  situated  in  the  town  of  South  ('hieiig>.  U"  this  conleiitiun 
be  correct,  then  nij  further  al!e!!,'alion  on  that  sid)ject  was  neces- 
sary, for  matters  of  which  \hv  court  must  take  n<itice  nerd  ho 
neither  alleged  nor  proved.  'J'ho  question  is,  can  the  cou.rts  of 
the  jurisdiction  take  judicial  notice;  that  the  pro])erty,  as  ahovo 
described,  is  situated  in  \\w  town  of  S:;!!!!-.  ('hicag<)'^  A  mere 
statement  of  the  question  would  seem  to  imply  a  negative  an- 
swer, if  established  rules  of  law  govei-ning  the  subject  are  to 
bo  regarded.  ]5ut  counsel  say,  and  the  court  will  take  notice, 
that  the  original  town  of  Chicago  was  incorporated  by  an  net 
of  the  legislature  in  IS.IS,  and  that  it  included  "all  that  <lis- 
trict  of  country  in  sections  9  and  10,  north  and  south  frac- 
tional section  10  and  fractional  section  3  5,  in  township  -'50, 
north,  range  14,  each  of  the  third  principal  meridian,''  (Laws 
of  1835,  p.  204,)  and  that  the  town  of  South  Chicago  now 
includes  in  its  limits  a  part  of  the  original  town  of  Cliicago. 
But  oven  if  the  courts  could  notice  which  of  the  sections  of 
land,  or  parts  thereof,  were  included  in  these  several  towns, 
how  could  the  court  say,  from  its  jmlicial  knowledge,  whi<'li 
of  them  includes  the  subdivision  which  contains  the  lot  iu 
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qii('sfi<in?  From  tlio  (Icscriplion  given,  ilm  lot,  iiiny  ns  well 
1)0  fliipiioaod,  l).y  nil  except  these  Imviiij^  speeial  infonimtioii  on 
tlio  snl)j('('t,  to  1)0  in  (lie  Avesi  or  llu;  north  town  as  in  tlu^  sonth 
town.  Courts  will  take  judicial  co;j,ni/,ance,  without  allei>a- 
tidU  or  ]troof,  of  the  political  division  of  llio  States  into  coini- 
tif'H,  towns,  and  cities;  that  n  county  is  under  township  or- 
gan i/a  I  ion  and  that  a  jinrticular  township  is  in  a  certain 
coiuity,  and  of  the  ndative  location  of  such  towns  with  respect 
to  each  other.  (See  1  (ireenleaf  on  Kvidence,  se(!.  0)  And 
the  author  also  says:  "Ju  line,  a  court  will  ,j;enerally  take 
notice  of  whatever  ought  to  lu-  pcnerally  known  williin  the 
limits  of  its  jurisdiction."  (See,  also,  I  I'hillips  on  Kvidence;, 
]).  (12.');  12  Am.  &  Enp.  l-lncy.  of  Law,  1.51;  an  exhaustive 
note  to  Ldiifrar  v.  Mcslcr,  8!)  Am.  Dec.  (57!);  Dirhcnson  v. 
Drccdcn,  30  111.  279;  rcopic  v.  Siipi^lf/cr.  lO,*}  Id.  4f{4 ;  Wilcox 
V.  Jachson,  109  id.  2G1.)  TlMy  will  also  take  notice  of  the 
boundaries  of  towns  when  they  have  been  fixed  by  law,  and 
counsel  for  ])laintiff  in  error  in  this  case  concedes  that  the  court 
conld  take  judicial  cognizance  of  the  boundaries  of  the;  several 
towns  in  Cook  County,  but  insists,  and  it  seems  to  us  cor- 
rectly, that  knowing  such  boundaries  would  not  fix  the  location 
of  the  lot  in  question  with  reference  to  such  boundaries.  In 
J'rccdj/  V.  Page,  5!)  Cal.  52,  it  was  held  by  a  dividcnl  court 
that  the  courts  of  that  jurisdiction  would  take  notice  of  the 
streets  of  San  Francisco  and  their  relation  to  each  other  and 
•the  direction  in  which  they  run.  ]>ut  that  decision  was  based 
on  a  statute  of  that  State;.  This  court  has  held  that  it  could 
not  judicially  know  that  certain  streets  mentioned  in  the  rec- 
ord were  in  the  City  of  (Uiicago.  (Dotirjhcrlij  v.  People,  118 
III.  100;  Moore  v.  People,  150  id.  405.)  And  in  Cicotle  v. 
Auecniix,  53  ^lich.  227,  it  was  hehl  that  the  Supreme  Court 
of  that  State  had  no  judicial  knowledge  of  the  contents  of 
plats  of  Detroit  or  of  Detroit  lands,  except  as  aifectcd  by  leg- 
islation or  other  public  action.  Wo  know  of  no  law  of  this 
Stat(>  identifying  or  fixing  the  location  of  block  58,  or  its  sub- 
divisio)i3,  in  the  original  town  of  Chicago,  by  which  we  or  the 
court  below  could  determine  its  siliis  as  I'espects  the  boundaries 
of  the  three  towns  by  which  the  said  original  town  is  divided. 
Nor  would  it  be  a  safe  ])recedent  to  establish,  to  declare  that 
its  location  with  reference  to  the  boundaries  of  the  south  town, 
or  the  building  commonly  called  the  ''lieliance  Building,"  had 
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Wnnio  so  iiiiivorsnlly  or  pcnifrally  known  an  to  liavc  l»onome 
a  matter  of  ])ul>lie  knowlodfro,  to  Ix;  afccptc*!  without  proof 
in  all  caHcs  wlicro  it  nii^ht  l)o  collaterally  involvetl.  In  Ih-own 
V.  riper,  1)1  v.  S.  42,  it  was  Haid:  "This  power  is  to  bo 
exercised  with  caution.  Care  must  be  taken  that  the  ve(piisifo 
notoriety  exists.  Every  reasonable  doubt  upon  the  sultject 
should  be  resolved  ])roiiij)tly  in  the  nepitivc." 

I3ut  it  is  nrp'd  that  the  question  has  been  in  ofTect  decided 
by  this  court,  and  the  Appellate  (^uirt  seems  to  have  so  con- 
cluded. In  (lanhicr  v.  Ehrrhnrt,  82  111.  ^1(5,  wdu-re  a  debtor 
occu])ied  four  ci)nlif>;uous  town  lots  all  in  one  endtpsnro, 
numbered  12,  l.*J,  14  and  I.'),  a  tenant  occui>yiu;i?  a  house  uu 
12  and  a  shop  beint^  on  11,  tlio  question  arose;  whether  tlio 
debtor  was  entitled  to  all  tlie  lots  in  the  one  enclosure  as  bin 
homestea<l  exeinjtiion.  In  decidiiif?  the  case  the  court  used  iliis 
lanj^uago  (]).  .'J21):  "The  court  will  take  notice  of  the  sub- 
division of  town  and  city  property  into  blocks  and  lots,  as  well 
as  the  legal  subdivision  by  government  surveys  of  laud  in  tlio 
country,  and  when  sev(>ral  forty-acre  tracts  lie  contiguous,  or 
where  several  village  or  city  lots  lie  contiguous,  and  where  a 
debtor  has  a  dwi'lliug  on  any  given  forty-acre  tract  wliicli, 
with  the  buildings  thereon,  is  of  the  value  of  mon;  than  .$|.,(li)0, 
or  where  a  debtor  has  a  dwelling  on  any  given  town  or  city 
lot  wdn'ch,  with  the  buildings  thereon,  clearly  exceeds  in  viiliic 
$1000 — in  such  case  the  law  regards  the  forty  acres,  or  villngv 
or  city  lot  on  which  the  debtor's  residence  is  situatetl,  as  tho 
'lot  of  ground  by  him  occupied  as  a  residence.'  "  Similar 
language  was  used  in  Hcrcr  v.  Li/oiis,  170  III.  3!)5,  in  deciding  a 
question  of  homestead;  but,  obviously,  the  court  did  not  decide 
or  intend  to  decide  that  the  court  would  take  judicial  notice  of 
plats  of  subdivisions  of  urban  lands,  or  of  the  subdivisions  them- 
selves, with  reference  to  questions  of  the  location  of  the  different 
lots  and  blocks,  but  only  that  such  lauds  were,  as  a  rule,  subdi- 
vided into  blocks  and  lots,  thus  enabling  the  court,  by  miikiug 
use  of  a  matter  of  couuncm  kuowIe<lge,  to  know  and  apjdy  the 
proper  meaning  inten<led  by  the  legislature  by  the  clause,  ''lot 
of  ground  occui>ied  by  him  as  a  residence,"  in  tho  ILjuiestead 
Act. 

But  it  is  nnncces''..ry  to  pursue  this  subject  further.  While 
it  is  doubtless  true  ihat  matters  of  which  courts  will  take  judi- 
cial notice  have  broadened  in  their  scoi)e  as  public  inforuuitioB 
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lina  inrrcnsod,  wo  know  of  no  rule  or  prercdcnt,  nnd  liavo  been 
rcferrcMl  to  no  authority,  wliich  w<mi1(1  sustain  a  drcision  that  a 
court  wouhl  take  judicial  notice  of  tlio  precise  location  of  a  men; 
city  lot  in  a  subdivision  or  re-sul)division  of  urban  lands,  with 
r('s|)cct  to  township  or  other  political  divisional  lines,  without 
tlic  aid  of  a  public  statiite. 

The  point  is  also  made,  that  from  the  allep;ation  that  Onnninj; 
(liFcred  to  receive  the  allefjed  bribe  to  influence  his  official  action 
as  assessor  in  reducing  the  assessment  on  tlu;  said  hit  it  is  jjrop- 
crlv  deducible  that,  as  his  official  action  was  confincMl  to  the 
assessment  of  proju-rty  in  the  town  of  South  Chicajjo,  the  lot 
must  have  been  situated  in  that  town.  It  is  not  permissible,  in 
pleading,  to  leave  a  fact  necessary  to  be  averred  to  he  derived  by 
inference  from  an  allegation  of  a  mere  conclusion  of  law.  All 
necessary  facts  should  bo  pleaded  with  reasonable  certainty, 
and  Section  (5  of  Division  11  (*)  of  the  Criminal  Code  has  not 
dispensed  with  that  rule.  (Prichard  v.  People,  140  111.  50; 
MrXaIr  v.  People,  SI)  /(/.  441;  1  Uishop  on  Crim.  I'roc.  sec. 
(127;  Thompson  v.  People,  00  111.  l.'iS).  In  People  v.  Davis, 
112  111.  272  (an  action  of  debt  to  recover  delinquent  taxes),  it 
was  held,  on  demurrer,  that  a  declaration  was  insufficient  in  law 
which  failed  to  state  the  facts  from  which  the  liability,  as  a  con- 
clusion of  law,  resulted;  that  the  averment  that  the  property 
was  taxable  at  the  place  in  which  it  was  assessed  was  the  state- 
ment of  a  conclusion  of  law,  and  was  bad  on  demurnir.  Hut  in 
the  case  at  bar  there  is  not  even  an  allegation  as  sjH'cific  as  that. 
It  is  not  even  averred  that  Gunning,  as  assesscn',  had  the  power 
or  authority  to  assess  the  property  in  question  or  to  hmIucc  the 
assessment  upon  it.  It  is  plain  the  indictment  should  have  been 
(puished. 

The  judgments  of  the  Appellate  Court  and  the  Criminal 
('ourt  are  reversed,  and  the  cause  is  remanded  to  the  Criminal 
('i)urt  of  Cook  County  for  further  proceedings  not  inconsistent 
with  this  option. 

Keversed  and  remanded. 

Mu.  Justice  Magkudeb,  dissenting. 


♦Sometimes  cited  as  section  408  of  the  Criminal  Code.     See  Towne 
V.  People,  supra  445. — J.  P.  G; 
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State  v.  Bisbee. 

75  Vt.  293—54  Atl.  Rep.  1081. 

Decided   May   16,   1903. 

iNnicTxiKXT — Aduitery:  Instifflcient  indictment  under  Vermont  Stat- 
utes— Defect  not  cured  by  verdict. 

Under  one  section  of  tlie  Vermont  Statutes  it  is  adultery  for  a  man 
to  have  sexual  intercourse  with  a  married  woman  other  than 
his  wife,  while  under  another  section  it  is  adultery  for  a  married 
man  to  have  sexual  intercourse  with  an  unmarried  woman.  Held, 
that  an  indictment  which  does  not  allege  v.hether  the  woman  is 
married  or  not  is  fatally  insufficient,  and  is  not  cured  by  a 
verdict. 

Supremo  Court  of  Vermont. 

E.\c'(!])tions  from  Addison  County  Court;  TTasolfon,  Judge. 
Don  A.  lii.sbce  convicted  of  adultery,  brings  cxcei)tions.    Ilc- 
vcrsed. 

Argued  before  Tyi.kii,  Muxsex,  Staut,  Watson,  and  Stai'- 

l-'OKl),  JJ. 

F.  L.  Fish  and  ^7.  IT.  7?7;«,  for  the  plaintiff. 
James  B.  Vonoway,  State's  Attorney,  fur  the  State. 

Watsox,  J.  The  respondent  was  tried  and  convicted  of  tlic 
crime  of  adiilteiy.  After  verdict  and  before  judgment,  lie 
moved  in  arrest  of  judgment,  for  that,  am<mg  other  thiugs,  tli" 
indictment  contains  no  allegaticms  showiug  whether  the  parlicfjis 
rriminls  was  or  was  not  an  unmarried  woman.  Upon  exce[)tinii 
to  the  overruling  of  this  motion,  iho  case  is  here. 

To  bo  guilty  of  the  crime  of  adultery  under  the  provisions  of 
V.  S.  .5057,  a  man  must  have  sexual  conuf'tion  with  a  married 
woman  other  than  his  wife ;  and,  to  constitute  the  crime  luider  V. 
S.  5050,  a  married  man  must  have  sexual  connection  witli  an 
unmarried  woman.  The  indictment  is  witlumt  any  allegalinii 
that  the  particeps  criminis  was  a  married  woman,  hence  it  is 
insufficient  under  the  fin-mer  section;  nor  is  it  sufficient  under 
the  latter  section,  for  it  does  not  allege  that  she  is  an  unmar- 
ried wouuin.  This  has  been  so  held  on  demurrer  to  an  indict- 
ment where  the  statutory  provisions  in  these  respects  were  llio 
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same  as  those  contained  in  the  sections  above  named.  State  v. 
Searle.  50  Vt.  516.  The  indictment  omits  to  allege  an  essen- 
tial and  material  fact  to  constitute  a  crime  under  either  section 
of  the  statute,  and  it  is  not  implied  in  nor  inferable  from  the 
finding  of  the  facts  alleged,  whether  the  alleged  jmiilceps  crimi- 
nis  was  a  married  or  an  unmarried  woman.  Hence  it  cannot 
be  said  that  the  jury  must  have  found  that  she  was  cither,  rather 
than  the  other ;  therefore  the  defect  is  not  cured  by  the  verdict. 
Baker  v.  Sherman,  73  Vt.  20,  50  Atl.  033. 

Juilgincnt  reversed,  judgment  arrested,  all  the  proceedings 
are  set  aside,  and  judgment  that  the  resijondent  be  acquitted. 


Duncan  v.  State. 

Texas,  Court  of  Criminal  Appeals— 70  S.  W.  Rep.  543. 

Decided  November  19,  1902. 

IxDicTAtENT:     Proboble  oversight;  lut  fatal  inaccuracy. 

In  an  Indictme"*  for  fraudulent  conversion  of  hired  property,  the 
charging  of  the  hiring  of  a  mule,  and  the  conversion  of  "said 
hoisa,"  though  probably  a  mistalvo  on  the  part  of  the  pleader, 
is  a  fatal  inaccuracy,  that  may  be  talcen  advantage  of  on  motion 
in  arrest  of  judgment. 

Ai)poal  from  District  Court,  Harrison  County;  Hon  Richard 
P>.  Low,  .Fudge. 
Ivicliard  Duncan,  convicted  of  conversion,  appeals.    Reversed. 

Eobt.  A.  John,  Assistant  Attorney  General,  for  the  State. 

Davipson,  p.  J.  The  charging  part  of  this  indictment  is, 
that  aiipcllant  "did  then  and  there  have  possession  of  a  mule 
then  and  thci-o  the  property  of  Joe  Taylor,  by  virtue  of  his  eon- 
tract  of  hiring  with  said  Joe  Taylor,  and  did  then  and  there 
unlawfully,  and  without  the  consent  of  the  said  Joe  Taylor, 
the  owner  thereof,  fraudidently  convert  said  horse  to  his,  the 
said  Richard  Duncan's,  own  use." 

This  indictment  was  framed  under  the  article  of  the  Penal 
Code  which  denounces  a  punishment  for  the  conversion  of  proji- 
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erty  hold  under  a  contract  of  borrowing  or  ln'ring,  and  is  at- 
tacked because  ai)pollant  is  charged  with  having  hired  a  mule 
and  converted  a  horse ;  in  other  words,  that  a])i)elhint  is  charged 
with  the  conversion  of  an  animal  the  possc!5siou  of  which  is  not 
alleged,  and  the  hiring  of  wliich  is  not  averred.  This  niisliikc 
may  have  been  an  oversight  in  the  pleader.  But,  in  order  to 
constitute  the  offense  sought  to  be  charged,  the  party  must  con- 
vert the  animal  in  his  possession  by  virtue  of  his  contract  of 
hii'ing,  and  this  nmst  be  ])roperly  alleged  in  the  indictment.  A 
party  could  not  have  jiossession  of  a  mule  by  virtue  of  a  con- 
tract of  hiring,  and  be  convicted  for  converting  a  horse.  The 
motion  in  arrest  of  judgment  should  have  been  sustained. 

]5ecause  of  this  defect  in  the  indictment,  the  judgment  is  re- 
v.Tsed,  and  the  prosecution  ordered  dismissed. 


SiiAKp  V.  State. 

61  Neb.  187—85  N.  W.  Rep.  38. 

Decided  January  23,  1901. 

Informatiox — Local  JnusDicTiox — Formkk  Jkopardy:  Verification  on 
information  and  belief — Plea  that  same  matter  had  been  tried 
in  another  county — Burglary  a7id  larceny — Jurisdiction  as  to 
stolen  goods  carried  from  one  county  to  another — Other  ques- 
tions. 

1.  A  clerk  of  the  District  Court  may  properly  take  verlficationg  of 

information  in  criminal  cases. 

2.  It  is  auffli  iont  i1  an  information  is  verified  by  the  county  attorney 

on  information  and  belief. 

3.  It  Is  unnecessary  to  obtain  leave  of  court  before  filing  an  Informa- 

tion in  a  criminal  case. 

4.  An    information    charging    larceny    Insufficiently    described    the 

stolen  property  as  "fifty-five  coats,  each  coat  of  the  value  of 
five  dollars;  flfty-flve  vests,  each  vest  of  the  value  of  tliree 
dollars;  sixty  pairs  of  trousers,  each  of  the  value  of  five  dollars; 
four  overcoats,  each  of  the  value  of  ten  dollars." 

5.  The  crime  of  burglary,  and  the  larceny  resulting  therefrom,  are 

not  so  connected  in  law  as  to  preclude  a  conviction  for  larceny 
merely  because  the  accused  may  have  been  prosecuted  for  the 
burglary,  resulting  In  a  mistrial. 

6.  Whether  a  mistrial  resulting  from  the  discharge  of  a  jury  because 
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of  the  lllnoss  of  one  of  its  members  constituted  former  jeopardy, 
not  decided. 

7.  Proof  of  special  ownersliip  in  property,  tlie  subject  of  larceny,  will 

sustain  a  conviction  of  larceny  under  an  inrormation  charging 
Kcneral  ownership. 

8.  Evidence  examined,  and   held  to  establish  the  existence  of  a  de 

facto  coriionition. 

9.  Other  objections  examined,  and  held  not  to  constitute  error. 
(Syllabus  by  the  Court.) 

SuprciiKj  Court  of  K'eljraska. 

Error   to   J)i.strict   Court,    Lancaster   County;    Hon.    Frost, 
Judiio. 
Cliarlcs  Sharp,  convicted  of  larceny,  brings  ciior.    Affirmed. 

C.'L.  Hover  and  Jolin  0.  Ychcr,  for  plaintiff  in  error. 
Coiislaiidnc  J.  S)injlh,  Attorney  Ceiieral,  W'iilis  D.  Oldham, 
Deputy,  and  Thuiiias  C.  Manger,  conira. 

XoiiVAL,  C.  J.  Charles  Sharp  Avas  convicted  in  the  District 
Court  of  Lancaster  County  of  the  crime  of  larceny.  Prior  to 
his  arrest  he  had  been  api)rehended  in  Sarjiy  County  on  an 
iiifuriiuition  cliariiin,<T;  burglary  by  breaking  into  a  certain  rail- 
way car,  with  intent  to  steal  ])ersonal  pro])erty  there  in  contained. 
For  this  latter  otl'ense  he  had  been  tried  twice  before  his  prosc- 
cutioii  iov  the  larceny.  The  first  trial  resulted  in  a  mistrial. 
Ou  the  second  the  jury  was  discharged  on  account  of  the  sick- 
ness of  a  member.  Afterwards  occurred  his  arrest  in  Lancaster 
County;  he  being  charged  with  hirceny  of  the  goods  contained  in 
said  car;  such  goods  having  by  him  been  removed  into  Lancaster 
County.  After  his  arrest  for  larceny  the  charge  of  burglary 
was  tioJIcd  by  the  county  attorney  of  Sarpy  County,  lie  was 
convicted  of  the  crime  of  larceny  in  Lancaster  County,  and 
comes  to  this  court  from  such  judgment,  on  error.  The  numer- 
ous specifications  of  eri'or  will  bo  considered  in  the  order  pre- 
sented in  his  brief. 

The  information  on  which  the  conviction  was  had  was  sworn 
to  before  the  clerk  of  the  District  Cotirt.  Counsel  for  the  ac- 
cused urged  that  this  officer  has  no  authority  so  to  do,  and  that 
the  court  below  erred  in  overruling  a  nioti(m  to  quash  the  infor- 
mation made  on  that  ground.  This  court  decided  to  the  con- 
trary in  Slcde  v.  Lauver,  26  Keb.  757,  42  N.  W.  7G2.  The 
clerk  of  the  District  Court  is  a  judicial  officer,  within  the  meau- 
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ing  of  the  sections  of  the  Criminal  Code  under  considcraliMH. 
Section  30,  c.  19,  Comp.  St.,  provides  that  all  courts  have  power 
to  administer  oaths,  either  by  any  judge,  justice,  or  clerk 
thereof.  The  act  of  the  clerk  in  administering  the  oath  is  there- 
fore only  that  of  a  judicial  officer.  The  cases  cited  by  counsel 
as  upholding  the  rule  that  a  clerk  of  the  District  Court  is  not  a 
judicial  officer  are  those  decided  by  this  court  wherein  informa- 
tions have  been  sworn  to  before  notaries  public — officers  un- 
known to  common  law — and  such  cases  are  not  in  point. 

The  verification  of  the  information,  which  was  by  the  county 
attorney,  was  upon  information  and  belief  only.  This  is  urjicd 
as  error,  a  motion  to  quash  for  that  reason  having  been  ()\or- 
ruled.  We  do  not  thiidc  there  was  any  error  in  the  ruling.  The 
conclusion  reached  in  liichards  v.  Stale,  22  Xeb.  115,  CI  X. 
W.  31G,  is  to  the  contrary.  It  is  contended  that  this  ])art  of  the 
decision  is  a  dictum.  We  cannot  agree  with  counsel,  and  are 
satisfied  with  the  rule.  It  would  be  unreasonable  to  re(jiiii-c 
prosecuting  officers  to  verify  such  pleadings  positively,  as  it  is 
not  to  be  presumed  that  they  have  ])ersoual  knowK'dgo  of  iho 
facts  therein  alleged.  Except  in  extremely  ran!  instiinccs,  a 
prosecuting  officer  acts  solely  upon  evidence  of  third  jtiii'tics — 
at  most,  he  can  have  only  an  opiniim  or  belief  of  the  Iniili  of 
the  allegations.  Such  oi)inion  or  belief  may  have  for  ils  Imse 
the  evidence  of  witnesses,  yet  it  is  an  ojdnion  or  belief  only.  It 
was  certainly  not  the  intention  of  the  legislature  that  he  should 
verify  informations  only  in  cases  where  he  had  ])ersonal  kiinwl- 
edge  of  the  facts  alleged.  His  statement  in  an  affidavit  tliiil  t!:;i 
facts  alleged  are  true,  when  such  statement  is  based  solely  ii|iii!i 
evidence  derived  from  other  sources  lli;m  his  ]iersonal  kiinwl- 
edge,  is  as  much  an  o])inion — a  belic-f — as  would  be  his  slnic- 
ment  that  he  "believed"  the  allegations  to  be  true.  In  ciihiT 
form  it  would  be  an  o])inion  only,  in  i)!J  cases  out  of  100,  unless 
we  infer  that  the  legislatnre  intended  to  restrict  the  power  of 
the  ])rosecnting  oHicer  to  cases  only  where  he  had  persiin;d 
knowledge  of  the  facts.  The  verification  is  sufficient  in  tiiat 
form,  if  made  by  the  jirosecuting  officer,  Wasliljurn  v.  I'i'ojile, 
10  :Mich.  ;;T2;  1  Dish.  Xew  Cr.  i'roc.  §  713,  and  cases  cited. 

Error  is  ])redieated  u])on  the  fact  that  the  information  was 
filed  by  the  Prosecuting  Attorney  without  having  first  obtaineil 
leave  of  court  so  to  do.  Xo  cases  are  cited  upholding  so  seem- 
ingly absurd  a  rule.    Xeither  is  any  reason  advanced,  except  by 
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^'ay  of  a  sort  of  analofry  lictwcen  this  and  the  presentation  of 
an  indictment  by  a  grand  jnry.  We  fail  to  find  any  real  anal- 
ofiy  existing  between  the  two  means  of  charging  crimes,  which 
wiiuld  lead  us  to  believe  that  a  rule  of  the  kind  contended  for 
is  neeessary  to  protect  individuals  in  the  exercise  of  their  ])er- 
sonid  rights.  Xo  such  practice,  to  our  knowledge,  is  or  even 
has  been  in  operation  in  the  State,  and  we  sec  no  reason  why 
it  should  be. 

It  is  urged  that  the  descri])tion  of  the  property  alleged  to 
have  been  the  subject  of  tlie  larceny  is  not  sutHcient,  and  that 
the  court  erred  in  refusing  to  quash  the  information  for  that 
reason.  The  i)r(i])erty  was  described  in  the  information  as 
*'iifty-tive  coats,  each  coat  of  the  value  of  five  dollars;  fifty-live 
vests,  each  vest  of  the  value  of  three  dollars;  sixty  pairs  of 
trousers,  each  of  the  value  of  iive  dollars;  four  overcoats,  each 
of  the  value  of  ten  dollars."  The  description  of  the  property, 
as  above  quoted,  is  suflicient,  as  Avill  appear  from  the  case  of 
lUtnirs  V.  Slate,  40  Xeb.  545,  50  N.  W.  125,  and  the  authori- 
ties lh(>rein  cited. 

A  ]»Iea  in  abateuunit  was  entered,  setting  up  his  arrest  and 
trial  upon  the  charge  of  burglary  as  a  bar  to  this  action,  which 
plea  the  court  overruled,  and  error  is  ])redicated  on  such  rul- 
ing. It  is  conceded  that  under  the  rule  of  this  court  announced 
m  Jliirlhiirt  v.  Stale,  52  Xeb.  428,  72  X.  W.  471,  the  District 
Court  of  Lancaster  County  had  jurisdicticm  to  try  him  for 
larceny — the  goods  stolen  in  Sarjiy  County  having  been  by  hinx 
removed  to  Lancaster  County — were  it  not  that  the  District 
<'ourt  of  Sarjiy  (Jounty  had  already  taken  jurisdiction  of  the 
charge  of  burglary,  which  act,  it  is  claimed,  dei)rived  the  Dis- 
trict Ccmrt  of  Lancaster  Count}'  of  jurisdicticm.  In  other 
words,  it  is  clainuvl  that  the  two  acts  of  burglary  and  larceny 
are  so  connected  in  law  as  to  constitute  one  transaction,  and  that 
the  court  first  exi'rcisiug  juris<iiction  over  the  one  charge  will 
(1('|)rivc  any  other  court  of  jurisdiction  over  the  other,  because  of 
the  statement  of  the  rule  in  the  IIuMurt  Case,  sajira,  that  when 
])roi»erty  is  stolen  in  one  county,  and  it  is  afterwards  found  in 
possession  of  the  thief  in  another  county,  he  may  be  prosecuted 
and  convicted  in  either  county,  but  not  in  both.  "With  the  con- 
tention of  counsel  we  cannot  agree,  either  regarding  the  weight 
of  a\uhority,  or  from  the  standpoint  of  logic.  The  overwhelm- 
hig  weight  of  authority  is  to  the  contrary.  State  v.  LkjuIIs 
Vol.  XV— 30 
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(Iowa)  OS  K  "W.  445;  Josshjn  v.  Com.,  6  Mctc.  (Mass.)  200; 
^S^afe  V.  Warner,  14  Ind.  572;  TViVso/i  v.  Stale,  24  Conn.  TiO; 
Ilou'ard  v.  Stale,  8  Tex.  App.  447 ;  People  v.  Farrow,  80  Mich. 
5G7,  45  N".  W.  514;  iS'/aYe  v.  Kclsoe,  7<J  :Mo.  505. 

Sonnd  reason  also  upholds  the  proposition  that  the  bnrglary 
and  the  larceny  are  not  so  connected  as  to  make  them  one  trans- 
action. The  mere  fact  that  they  are  committed  at  nearly  the 
same  time  docs  not  necessarily  so  connect  them.  A  burglarv 
may  exist  without  any  larceny  having  been  committed.  So 
may  a  larceny  have  existed  without  a  burglarv  having  been 
committed.  It  is  never  necessary  to  prove  a  burglary  in  order 
to  estal»lish  tho  guilt  of  one  accused  of  the  crime  of  larceny. 
Nor  is  there  any  necessity  to  ever  prove  a  larceny,  for  any 
other  purpose  than  to  show  intent  in  cases  of  burglary.  There 
is  a  numifest  fallacy  in  arguing  that  mere  propintpiity  of  time 
constitutes  a  necessary  connection  between  the  two  acts,  so 
much  so  as  to  mahe  them  one  tranaction  in  law.  On  the  con- 
trary, they  are  distinct  and  separate  crimes,  neither  of  wliieli 
is  necessary  to  the  other,  so  far  as  their  essential  criminal  feat- 
ures are  concerned.  The  fact  that  the  District  Court  of  Sar])y 
County  had  taken  jurisdiction  of  the  burglary,  therefore,  in  no 
manner  deprived  the  District  Court  of  Lancaster  County  of 
jurisdiction  over  the  crime  of  larceny. 

The  defendant  alleged  as  a  bar  to  this  action  his  trial  in 
Sarpy  Comity  on  the  charge  of  burglaiy.  Our  view  of  the 
matter  of  the  connection  of  the  two  crimes,  as  already  set  forth, 
renders  it  unnecessary  to  comment  further  on  this  ])oint.  It  k 
not  well  taken,  whether  there  was  or  was  not  a  former  jeop- 
ardy. 

In  the  information  the  goods  stolen  were  alleged  generally 
to  have  been  the  property  of  the  railway  conijiany,  and  the  evi- 
dence established  a  special  ownership  onl}-^ — that  of  a  common 
carrier.  While  it  is  admitted  that  a  s])ecial  ownership  is  suf- 
ficient to  sustain  a  conviction  of  larceny,  it  is  urged  that  sueh 
special  ownership  must  be  alleged,  otherwise  the  variance  is 
fatal.  No  valid  rcasim  lies  at  the  bottom  of  this  contention. 
Coimsel  seems  to  rest  their  argument  upon  decisions  of  this 
court  in  replevin  cases  wlu.'re  it  is  held  that,  if  a  s]iecial  prop- 
erty is  relied  up(m,  it  must  be  so  stated  in  the  affidavit;  but 
this  is  specifically  required  by  statute  in  such  cases.  See  sec- 
tion 182,  Code  Civ.  Proc.     Wc  are  aware  of  no  such  restric- 
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tions  in  cases  like  the  one  at  bar,  or  of  dccislong  holding  snch 
allegations  to  be  necessary  in  the  absence  of  a  specific  statu- 
tory requirement. 

The  railway  company  alleged  to  be  the  owner  of  the  prop- 
erty stolen  was  averred  to  be  a  corporation,  and  it  is  ccmtended 
that  such  corporate  existence  was  not  proven.  An  examina- 
tion of  the  record  convinces  us  that  sufficient  evidence  was  ad- 
duced to  establish  a  de  facto  corporation,  within  the  rule  an- 
nounced in  lirallhicait  v.  State,  28  Xeb.  832,  45  :N".  W.  247. 

A  witness  for  the  State  was  asked  on  cross-examination  if 
he  had  been  convicted  of  a  felony,  to  which  he  returned  an 
affirmative  answer.  Defense  then  asked  him  of  what  particular 
charge  of  felony  he  had  been  convicted.  To  this  objection  was 
made  by  the  State,  and  was  sustained.  This  ruling  is  urged 
as  error.  As  counsel  for  defendant  adduce  no  reason  or  au- 
thority to  sustain  the  contention,  and  we  can  imagine  no  rea- 
son, or  believe  that  the  ruling  could  have  been  prejudicial,  we 
must  conclude  that  the  objection  is  frivolous.  Numerous  ob- 
jeetions  to  admission  of  evidence  are  made,  all  of  which,  on 
examination,  we  ]n'onounce  without  merit. 

Certain  misconduct  on  the  part  of  the  prosecuting  officer 
during  the  trial  is  alleged.  Without  going  into  particulars, 
it  is  sufficient  to  state  that  the  matters  set  out  have  been  de- 
cided to  the  contrary  in  numerous  well-considered  cases  by  this 
court,  and  there  exists  no  reason  to  depart  from  them.  Other 
objections  are  raised,  all  of  which  have  been  carefully  con- 
sidered, but  none  of  them  are  of  sufficient  importance  to  merit 
the  attention  of  the  court,  further  than  the  observation  that 
they  are  not  well  taken.  The  defendant  had  a  fair  trial,  his 
couviction  was  an  act  of  justice,  there  arc  no  errors  in  the 
rccurd,  and  the  judgment  of  the  lower  court  is  affirmed. 

Note  (By  J.  P.  G.) — At  first  glance  this  opinion  may  seem  at  vari- 
niue  with  tliat  in  Herdman  v.  State,  54  Neb.  626;  74  N.  W.  Rep.  1097; 
II  Anier.  Crim.  Rep.  298,  where  an  attachment  for  contempt  was  held 
insufficient  because  based  on  an  affidavit  made  on  information  and 
l>r!ief.  It  is  undoubtedly  true  that  an  affidavit  on  which  a  warrant 
or  capias  issues  must  be  one  on  which  perjury  can  be  assigned.  This 
rule  Is  recognized  by  section  7  of  the  Nebraska  Bill  of  Rights  which 
requires  an  "oath  of  affirmation"  as  a  basis  for  a  warrant.  However, 
under  section  8340  of  the  Neb.  R.  S.  it  appears  that  an  informa- 
tion by  a  District  Attorney  is  not  permitted  until  after  a  hearing  be- 
fore a  committing  magistrate. 
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As  to  complaints  and  affldavltg  on  Inrornintlon  and  belief,  consult 
subject  of  CRIMINAL  COMPLAINTS  in  the  Table  of  Topics;  also, 
11  Amer.  Ciim.  Rep.  pp.  349,  356,  372,  373,  374  and  380. 


State  v.  TCkuns. 

47  W.  Va.  266—34  S.  E.  Rep.  734. 

Decided  December  2,  1S99. 

Instiutctionp — Invading  tiik  Pbovince  of  tiik  .Iituy:  Instruction  which 
hy  accentuation  or  tone  viiyht  prejudice  the  jurors  as  to  viattcis 
of  fact,  presumed  prejudicial — Danucr  of  jurors  to  find  guilty  on 
moral  principles  ichen  the  evidence  dors  not  justify  a  verdict  of 
guilty — Duty  of  a  trial  judge  to  conceal  from  the  jury  his  opin- 
ions on  questions  of  fact — Judicial  proceedings  must  he  governed 
hy  the  law  of  the  land — Itiyht  of  the  accused  to  have  the  laio 
clearly  stated  to  the  jury. 

1.  Instructions  given  by  the  trial  court,  on  Its  motion,  in  a  folony 

case,  which  may  convey  to  the  jury  the  opinion  of  the  court  as 
to  the  guilt  of  the  accused,  are  Improper. 

2.  Instructions  asked   by  the  accused   which  properly  iiropound  (ho 

law,  are  justified  by  Uie  evidence,  and  present  to  the  jury  a  phaso 
of  the  case  not  presented  in  other  liistructions,  should  bo  given, 
and  It  is  reversible  error  to  refuse  them. 
(Syllabus  by  the  Court.) 

3.  The  following  instruction  held  to  be  reversible  error: 

"Of  course,  gentlemen,  you  coiild  find  the  defendant  not  guilty 
at  all,  If  you  thought  the  evidence  justified  such  a  finding;  but 
In  all  your  findings,  you  must  be  governed  l)y  the  evidence." 

4.  Accentuation  may  malte  words,  otherwise  harmless,  very  prejudi- 

cial, and  as  accent  and  manner  cannot  be  shown  in  the  record, 
that  which  may  have  been  jjrejudlcial  is  ground  for  new  trial. 

5.  "Too  often  jurors  of  this  country,  actuated  by  a  sense  of  natural 

justice,  forget  the  limitations  of  the  laws  by  which  (liey  are 
governed,  and.  In  their  anxiety  to  punish  an  offender  against  the 
higher  laws  of  morality  and  decency  acitording  to  his  just  deserts, 
inflict  on  him  for  a  wrong  the  law  docs  not  i)unlsh,  the  penalty 
for  a  crime  of  which  he  is  not  guilty." 

6.  In  the  administration  of  the  law,  the  courts  must  be  governed  hy 

the  law  of  the  land. 
(Additional  syllabus  by  J.  P.  G.) 

Supremo  Court  of  Appeals  of  West  Virginia. 
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Error  to  Circuit  Court,  Tucker  County;  Hon.  John  Ilornor 
Holt,  Judgo. 

F^hI  D.  Jvorns,  found  guilty  of  murder,  brings  error.  Re- 
versed. 

W.  II.  KcUcjj  find  J.  P.  Scntf,  for  the  ])laintiflf  in  error. 
E(l;/fir  r.  liuchcr.  Attorney  General,   \Vm.  G.  (Junky,  and 
E.  M.  Kmlley,  for  the  Slate. 

J)knt,  President. 

At  a  circuit  court  held  for  the  Count v  of  Tucker  on  Thurs- 
day,  the  2-M  day  of  .Funo,  1S!»1),  Fred  1).  Kerns,  on  the  verdict 
(if  a  jury,  ^vas  sentenccul  to  the  penitentiary  for  the  ])eriod  of 
his  natural  life  for  killing  Luey  Day.  His  defcaise  was,  "^ot 
guilty."  The  facts  are  as  follows:  The  prisoner  and  the  de- 
coasecl  were  lovers.  She  was  single.  He  was  married,  but  had 
been  some  time  ])arted  from  his  wife,  from  whom  he  was  seek- 
ing a  divorce,  with  the  ostensible  object  of  marrying  the  de- 
ceased. She  believed  him  to  be  single,  and  exjieeted  him  to 
•iiarry  her.  Their  intimacy  had  continued  for  a  considerable 
])eri(id,  and  resulted  in  sexual  cohabitation  between  them.  At 
the  time  of  lier  di'ath  he  was  visiting  at  her  parents'  home,  and 
tluy  occupied  the  same  room  and  bed.  She  was  pregnant. 
AliiMit  twenty  minutes  of  12  o'clock,  midn'ght,  the  report  of  a 
revolver  was  heard  in  their  room.  ]\Irs.  i)ay,  her  mother, 
immediately  entered  the  room,  and  found  her  lying  on  the  bcid, 
and  the  i)risoner  standing  u]).  He  said:  ''^Mother,  Luey  has 
shot  herself.  Oh,  what  shall  I  do  ^  Oh,  my  God!  what  have 
I  done'<"  To  the  brother  coming  in,  he  says:  '"Riley,  here  is 
the  revolver.  Shoot  me,  shoot  me,  shoot  me."  The  ])risoner 
staled  that  he  was  asleej),  when  the  report  of  the  revolver 
awakened  him,  and  Lucy  fell  back  on  him;  that  he  immediately 
got  up,  laying  her  back  on  the  bed,  and  then  her  mother  came 
in.  The  revolver  belonged  to  Luey,  who  kept  it  hiaded  in  her 
trunk,  with  the  key  tied  to  a  string  around  her  neck.  It  is 
evidenced  by  one  witness  that  on  that  evening  he  saw  her  take 
it  out  of  her  trunk  antl  hide  it  about  her  person.  The  wound 
was  directly  over  the  heart,  was  burned  and  blackened  with 
n*.  and  no  blood  flowed  therefrom,  while  she  lay  as  if 
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sleeping.  The  revolver  was  found  lying  on  the  bed.  There 
are  many  other  little  matters  of  detail  brought  out  in  the  evi- 
dence which  arc  not  uecerfsury  to  repeat  here,  as  no  comment 
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on  the  weight  of  the  evidence  is  intentlod.  The  question  sub- 
mitted to  the  jury  was  as  to  whether  she  committed  suicide,  or 
was  killed  by  the  prisoner. 

At  the  instance  of  the  State  the  court  gave  the  following 
instruction,  to  which  Iho  prisoner  ohjccted,  to-wit: 

''The  court  instructs  the  jury  that  the  term  'roasniiahlc 
doubt'  does  not  mean  every  vague  conjcctiiral  doubt,  but  it 
is  a  substantial  doubt — a  reasonable  hypothesis — arising  fruni 
the  evidence  or  lack  of  evidence  inconsistent  with  the  tlioory 
of  the  defendant's  guilt." 

The  court  refused  the  following  instruction  asked  by  the 
prisoner : 

"The  court  further  instructs  the  jury  that,  if  any  one  of  the 
facts  necessary  to  show  the  guilt  of  the  defendant  is  consistent 
with  his  innocence,  then  the  jury  must  acquit."  These  instiMic- 
tions  are  equally  intelligible  to  a  jury  composed  of  onlinarv 
men  and  too  many  lawyers,  and  there  is  no  good  reason  why 
the  jury  should  not  have  them.  If  they  have  doubts  of  their 
meaning,  thoy  should  give  the  prisoner,  and  not  the  State,  tho 
benefit  of  the  doubt.  With  this  understanding,  it  docs  not  ap- 
pear even  d<jubtful  that  (hither  the  giving  or  the  witlilioldinfj 
of  either  of  these  instructions  would  deprive  the  prisoner  of  a 
fair  trial.  They  both  apparently  j)ropound  the  law  correctly 
to  a  jurist,  when  carefully  sifted  and  rightly  understood,  i)iit 
what  effect  they  might  have  to  mislead  and  jnizzle  tho  mind  of 
a  juryman  is  beyond  the  i)ule  of  judicial  discernment,  'llu; 
last  instruction  is  easily  understood  to  mean  .hat,  if  there  is  a 
weak  link  in  the  chain  of  evideiuje  necessary  to  convict,  the; 
l^risoner  is  entitled  to  the  benefit  of  the  doubt  therel)y  raised. 
This  is  undoubtedly  true,  and  the  instruction  pro])er]y  ])ro- 
pounds  the  law;  and  the  court,  having  given  the  State's  instrin'- 
tion,  should  have  given  the  i)risoner's.  The  jury  could  as  easily 
understand  the  one  as  the  other,  and  thus  arrive  at  the  true 
hypothesis.    Stale  v.  Flanarjan,  2G  W.  Va.  117. 

When  the  jury  was  about  to  be  sent  to  its  room,  "the  court, 
on  its  own  motion,  taking  tho  indictment  in  his  hand,  in- 
structed the  jury  in  the  following  words,  to-wit:  'Geutleuien 
of  the  Jury:  I  think  it  would  be  proper  for  me  to  say  to  von 
that,  if  you  should  find  the  defendant  guilty  of  murder  in  tho 
first  degree,  you  could  further  determine  the  mode  of  punish- 
ment; and  say  whether  it  should  be  by  death,  or  coufiueujcut 
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in  the  ponitcntinry  for  life.  If  you  should  (lotorniinc  that  ho 
oii^ht  to  bo  confiuod  in  the  ponilontinry,  you  will  make  that  a 
part  of  your  iinding  and  of  your  verdict.  You  can,  nndcr  tho 
iiidictnicnt,  find  the  defendant  f?uilty  of  murder  in  tho  second 
degree.'  Thereupon,  the  jury  heiug  about  to  retire,  tho  coun- 
sel ft>r  the  defendant  suggested  to  tlu;  court  that  ho  ought  also 
to  say  to  the  jury  that  the  jury  could  fiud  the  defendant  not 
guilty;  aud  thereupon  the  court  said  to  the  jury:  *0f  course, 
poiillcinen,  you  coidd  find  the  prisoiujr  not  guilty  at  all,  if  yon 
thought  tho  evidence  justified  such  a  finding;  but  in  all  your 
tiiidiiigs  you  nnist  bo  governed  by  the  evidence.'"  To  these 
remarks  of  tho  court  the  prisoner  objected.  These  words  might 
1)0  very  harndess,  or  they  might  be  disastrous  to  tho  jn-isonor, 
iircordiug  to  the  accent  and  manner  of  tho  c(jurt  in  nsing  thein. 
Tluy  might  v(,'ry  easily  bo  made  to  convey  tho  sense  that  tho 
court  was  fidly  convinced  of  the  guilt  of  tho  prisoner,  and  for 
the  jury  to  find  otherwise  they  must  disregard  tho  evidence. 
^AliUiuor  and  accent  cannot  be  made  part  of  tho  record,  and  such 
huiguiige,  uttered  at  the  time  it  was,  could  bo  uuide  very  sug- 
gestive to  tho  jury — at  least,  from  which  they  could  draw  their 
own  inferences  as  to  the  o])inion  entertained  by  the  court, 
llciice  the  rule  that,  if  such  instructions  or  remarks  mav  havo 
])rcju(lic('d  the  ]irisiiner,  they  arc  sufficient  grounds  or  error  to 
justify  the  granting  of  a  new  trial.  Slnlc  v.  SlaJcjj  (W.  Va.) 
h  S.'e.  llJS;  Ncill  V.  Produce  Co..  38  W.  Va.  22S,  IS  S.  E. 
',*\^\  ^lulc  V.  Cubhs,  40  W.  Va.  721,  22  S.  E.  ;J10;  Slate  v. 
Sitlfn,  22  W.  Va.  771  ;  Slate  v.  Grccr,  Id  SOO;  State  v.  Hurst, 
n  W.  Va.  54;  McDoircll's  Tl/r  v.  Crawford,  11  Grat.  405.  In 
Dcjnrnctte  v.  Com.,  75  Va.  807,  it  was  held  that  *'no  remarks 
which  havo  a  tendency  to  intimate  the  bias  of  the  court  on  tho 
character  or  weight  of  the  testimony  should  bo  indulged  in  by 
it."  "The  right  to  a  decisi<m  on  the  facts  by  the  jury  nnin- 
Ihienced  and  nnbiased  by  the  opinion  of  tho  judge  has  boon 
(leeiiied  worthy  of  a  constitutional  guaranty.  It  cannot  bo 
lawfully  denied  by  the  sim])le  evasion  of  looking  at  the  counsel, 
instead  of  at  the  jury."  Stale  v.  Ilarlin,  7  Xev.  381.  "From 
the  high  and  authoritative  jiosition  of  a  judge  presiding  at  a 
trial  before  jury,  his  inlluence  with  them  is  of  vast  extent; 
and  he  has  it  in  his  power,  by  words  or  actions,  or  both,  to 
materially  prejudice  *^he  rights  and  interests  of  one  or  the  other 
of  the  parties."    McMinn  v.  Whelan,  27  Cal.  300,  319.     Tho 
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trial  judpo  flhouM  excrciso  great  earo  not  to  intimate  in  r'ly 
manner  his  opinion  upon  any  fact  at  issne.  Ili-  cannot  dn  so 
directly  or  indirectly,  neitlier  explicitly  nor  l»y  iiiniirii(ln. 
State  r.  Did',  CO  iV.  C.  4 JO;  Stair  v.  Ah  To,i(j.'7  Xev.  i:,t 
Words  in  themselves  may  ho  harmless,  while  accent  and  man- 
ner may  make  them  deadly.  Tt  was  proper  for  the  court  to 
say  that,  if  the  jury  helieved  the  i)risoner  not  guilty,  they  Iiad 
the  right  to  so  iind;  hnt  to  intimate  to  them  in  any  miiniur, 
by  words,  eondnct,  or  accent,  that  snch  finding  on  their  |)ai't 
was  not  justified  by  the  evidence  by  whicdi  they  mnst  he  guv- 
erned,  was  impro])er,  and  prejudicial  to  the  i)risoner'rt  guaniii- 
tied  right  of  a  fair  trial. 

The  judge  refused  to  give  three  several  instructions  in  the 
following  words,  asked  by  the  i)risoner,  to-wit: 

*'J5efore  the  jury  can  convict  the  defen<lant,  it  must  bo  shown 
beyond  a  reasonable  doubt  that  Lucy  Day  did  not  kill  herself, 
and  that  the  defendant  did  kill  her."  "Tnless  the  evidence 
proves  beyond  any  reasonaldo  doubt  that  the  ])risoner  killed  the 
deceased,  Lucy  Day,  and  that  said  Lucy  Day  did  not  kill  her- 
self, then  the  jury  must  accpiit  tlu^  defendant."  "'i'he  court 
further  instructs  the  jury  that  if,  after  consi(l(-ring  all  the  evi- 
dence and  circumstances,  they  have  a  reasonabl(>  doubt  as  to 
whether  the  <lefendant.  Kerns,  shot  and  killed  the  deceased,  or 
whether  she  shot  and  kill(!<l  herself,  then  they  must  give  the 
defendant  the  benefit  of  such  doubt,  and  acipiit  him."  'Ilie 
State  insists  that  it  was  not  error  to  refuse  to  give  these  in- 
structions, f(»r  the  reason  that  there  was  no  evidence  justifying 
them,  and  because  the  usual  reasonable  doul)t  instructions  had 
been  given.  The  object  in  ofFering  these  instructions,  no  donl)l, 
was  to  bring  plainly  to  the  attention  of  the  jury  the  question 
as  to  whether  Lucy  Day  had  committed  suicide.  The  instruc- 
ti<ms  in  themselves  were  right,  for,  if  the  jury  had  a  reasonahle 
doubt  in  their  minds  as  to  whether  the  deceased  ha<l  committed 
suicide,  then  they  necessarily  had  the  same  reasonable  doulit 
as  to  whether  the  prisoner  killed  her.  If  the  ])risoner  had 
asked  the  court  to  instruct  the  jury  that  unless  they  believed 
from  the  evidence,  beyond  a  reasonable  doubt,  that  Lucy  Day 
did  not  shoot  herself,  they  nnist  acquit  the  i>risoner,  the  court 
would  have  been  bound  to  give  it,  because,  if  she  shot  herself, 
he  did  not  shoot  h(!r.  The  instructions  asked  v/ere  simi)ly  te 
this  effect,  and  there  is  apparently  no  excuse  i'or  their  not  bo- 
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inji  fiivcn.  Tlio  prisoner  lia«l  I  ho  right  to  hnvo  tho  question 
of  suicide  fairly  presented  to  the  jury,  as  there  is  imieh  evidence 
fciidiiiu:  to  sustain  it.  There  is  no  qneslion  hut  that  a  married 
iiiiiu  wlio  deceives  and  seduces  nnder  the  promise  of  marriaf>e 
an  innocent  and  confiding'  girl,  and  drives  her  to  suicide,  is 
worthy  to  siitfer  the  highest  punishment  known  to  the  law.  Our 
laws  are  not  so  written,  but  this  most  heinous  (dfensc!  against 
society  is  allowed  to  go  comi)aratively  unpunished,  for  which 
the  iMon,'  righteous  laws  of  tlu*  ancient  llelu-ews  inllicted  the 
(Icalh  penalty.  Too  often  the  jurors  of  this  country,  actiuited 
by  a  sense  of  natural  justice,  foi-get  tlie  limitations  of  the  hiws 
by  which  they  are  governed,  and,  in  their  anxiety  to  ]>unish  an 
oirciider  against  the  higher  laws  of  morality  and  decency  ue- 
cording  to  his  just  deserts,  inflict  on  him  for  a  wrong  the  law 
(Iocs  not  ]»unish  the  ])enaity  for  a  crime  of  which  he  is  not 
guilty.  What  nuu'c  natural  is  it  for  a  jury  to  say  in  a  c:ise  of 
this  character:  "Luey  Day  nniy  have  killed  herself,  and  we 
laive  tlu?  most  serious  and  reasonable  doid»ts  as  to  that  fact; 
bat  this  prisoner  deceived  her,  seduced  her,  robbeil  her  of  (^\'ei'y- 
lliing  worth  living  for,  and  drove  her  to  the  maiblening  criiii(> 
of  suicide  to  hi<le  her  shamo  and  ]uvvi'nt  her  unborn  (dTspi-ing 
fpdiii  being  bastardized.  Doubts  or  no  doubts  as  to  his  guilt, 
lie  should  suffer  the  full  iienalty  of  the  law.''  And  while  all 
bminrable  men  might  liold  uj)  their  hands  ami  say:  *'So  say 
we  all.  The  vcnlict  is  a  righteous  one'' — yet  the  courts  of  thf> 
laud  must  be  governed  by  the  laws  of  the  land,  which  sp(  ak  in 
IK)  uncertain  terms.  If  T.ncv  Dav  took  her  own  life,  it  matters 
unt  what  her  i)rov(ication  nmy  have  been,  or  how  cruelly 
wi('ke(l  and  wrongful  may  have  been  the  conduct  of  the  ])ris- 
(iucr  in  driving  her  to  such  a  course,  yet  he  cannot  be  ])un- 
islied  for  lu'r  death,  but  he  must  be  remitted  to  the  bar  of  that 
higher  court  whose  judgments  are  infallible.  The  refusal  to 
p;iv(^  these  instructiitns  cannot  be  acconnted  for  exce]>t  upon 
the  theory  that  the  trial  court  deemed  him  worthy  of  ])unish- 
luent,  and  that  the  bnr<len  was  njum  him  to  show  that  Lucy 
Day  did  commit  suicide,  and  not  on  the  State  to  show  that  she 
did  not.  Thev  are,  however,  so  interchanu.eable  that  to  (lis- 
prove  one  we  must  ])rove  the  other,  and  to  prove  one  disjn'ovo 
the  other.  A  reasomdde  doubt  about  one  is  a  reasonable  (btubt 
about  the  other.  It  may  be  argued  that  the  instruction  given 
was,  therefore,  sufficient,  as  it  necessarily  involved  those  re- 
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fused.  The  given  instructions  made  no  reference  to  the  matter 
of  suicide,  and  for  this  very  reason  the  jury  may  have  considered 
it  abandoned,  and  given  it  little  or  no  consideration.  Heucc  llio 
prisoner  had  the  right  to  have  the  matter  of  suicide  broiiiiht 
prominently  to  the  attention  of  the  jury  by  proper  instructions. 
lie  asked  for  these,  and  the  court  refused  to  give  theui.  This 
was  error  b^  which  he  might  be  prejudiced,  and  this  court  is 
unable  to  say  that  he  would  not  be.  If  a  court  is  asked  to  give 
a  proper  specific  instructiou,  it  must  do  so,  unless  such  in- 
struction is  fully  and  com]dctely  met  by  other  instructions 
given.  Stale  v.  Cohhs,  40  W.  Va.  718,  22  S.  E.  310;  Shtle 
V.  Allen  (W.  Va.)  30  S.  E.  200;  Slate  v.  Mtisrjrave,  43  W.  \a. 
G72,  28  S.  E.  813;  Stale  v.  Evans.  33  W.  Va.  417,  10  S.  E. 


792. 


There  are  some  other  grounds  of  error  relied  upon,  which 
are,  however,  of  minor  importance,  compared  with  the  forego- 
ing, and  which  on  a  retrial  may  be  determined  rightly,  or 
prove  unnecessary.  The  judgment  is  reversed,  the  verdict  of 
the  jury  set  aside,  and  a  new  trial  awarded  the  accused,  and 
the  case  remanded  for  this  purpose. 

BitA^xoN,  J.  I  concur  in  Judge  Dknt's  ruling  as  to  the 
instructions,  except  that  one  given  by  the  judge.  Adhering 
to  opinions  heretofore  written  by  me,  I  do  not  regard  that  in- 
struction as  error.  I  intimate  no  opinion  as  to  the  guilt  or 
innocence  of  the  accused. 

McWii()i!Ti:n,  J.  I  concur  in  the  conclusion  that  the  judg- 
ment should  be  reversed,  the  verdict  set  aside,  and  a  new  trial 
granted,  and  fully  agree  that  "no  reuuirks  which  have  a  tend- 
ency to  intimate  the  bias  of  the  court  on  the  character  or  weight 
of  the  testinnmy  should  be  indulged  in  by  it,"  as  held  in  IJe- 
jarnetle  v.  (Join.,  75  Va.  807 ;  but  I  contend  that,  in  the  ab- 
sence of  objectiims  or  exce])tiona  entered  to  the  "accent  aud 
manner  of  the  court  in  using''  such  words  or  remarks,  the 
Apellate  Court  cannot  assume  that  the  trial  judge,  eitluir  by 
accent  or  manner  in  the  us(>  thereof,  may  have  suggested  to  the 
jury  his  bias  as  to  the  weight  of  the  evidence.  It  must  be  ])re- 
sumcd  that  tlu;  remarks  male  or  words  spoken  by  the  court 
were  without  bias  one  way  or  the  other,  and  there  should  not 
be  attributed  to  them  a  meaning  which  the  words  themselves 
do  not  impart. 

Bi{A>AoN,  J.,  concurs  iu  this  note. 
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State  v.  Intoxicating  Liquors,  Etc. 

94  Me.  335—47  Atl.  Rep.  531. 

Decided  September  21,  1900. 

Interstate  CoMMEncE — Intoxicating  Liqvors:  Act  of  Congress,  Jcnoton 
as  "Wilson  Act"  constrned — Clause  in  a  statute  of  Maine,  inter- 
fering with  interstate  commerce,  unconstitutional. 

1.  The  "Wilson  Act"  of  Congress,  which  in  legislating  upon  interstate 

commerce  in  Intoxicating  liquors,  provides  that  all  such  liquors 
transported  into  any  State  or  Territory,  for  use,  consumption, 
storage  or  sale,  shall  upon  the  arrival  therein  be  subject  to 
the  laws  of  such  State  or  Territory,  the  same  as  though  manu- 
factured therein,  does  not  confer  authority  on  a  State  to  pro- 
ceed while  the  goods  are  in  transit  under  a  shipment  from  an- 
other State  or  Territory. 

2.  While  Federal  authority  continues  to  recognize  Intoxicating  liquors 

as  a  legitimate  subject  of  interstate  commerce,  the  clause  in 
the  statutes  of  Maine,  which  declares  that  "no  person  shall  bring 
Into  the  State  •  •  ♦  ♦  intoxicating  liquor  with  intent  to 
sell  the  same  in  the  State  in  violation  of  law,"  ^^nust  be  held  in- 
operative as  repugnant  to  the  Constitution  of  the  United  States. 

3.  The  intoxicating  liquor  in  question  was  shipped,  with  a  continuous 

way-bill,  from  Portsmouth,  N.  H.,  over  the  Boston  &  Maine,  and 
the  Grand  Trunk  Railways,  consigned  to  a  person  in  Lewistown, 
Maine.  While  the  car  was  on  a  siding  at  Auburn,  it  was  seized 
by  the  Auburn  police  officers,  taken  form  the  car  and  removed  to 
the  depository  for  seized  liquors.  The  Grand  Trunk  Railway 
Company  intervened  and  claimed  the  property.  Held,  that  the 
liquors  were  still  in  the  course  of  transportation  and  were  not 
subject  to  the  law  of  the  State  of  Maine. 

4.  Rhodes   v.   lotca,    170    U.    S.    412,   followed.     The    question    as   to 

whether  the  liquors  would  remain  a  subject  of  interstate  com- 
merce after  notice  to  the  consignee,  and  a  reasonable  time  elaps- 
ing,   ^ot  arising  in  the  case,  is  not  passed  upon. 

Supreme  Judicial  Court  of  ^Afainc. 

Appeal  from  the  Supreme  Judicial  Court,  Cumberland 
County. 

Pnicocdinjis  of  search  and  seizure  were  instituted  in  the 
!Rriuiici]>al  Court  of  Auburn,  and  certain  liquors  seized.  The 
Grand  Trunk  Ilailwa.y  Company  of  (^niada  intervened  and 
claimed  the  liquors;  but  the  court  declared  the  licpiors  for- 
feited.   The  claimant  appealed.    Judgment  for  the  clainuuit. 
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The  claim  for  the  possession  of  the  liquors,  as  filed,  Wiis  as 
follows : 

"And  now  comes  the  Grand  Trunk  Eailway  Coiii])!iny  of 
Canada,  a  corporation  created  and  existins?  under  the  laws  n^' 
the  Dominion  of  Canada,  and  a  citizen  of  said  Doniinidii  o.' 
Canada,  said  corporation  being  a  common  carrier,  and  snccili 
cally  claims  the  rip;lit,  title,  and  posesssiim  in  the  items  of  jnon 
erty  hereinafter  named,  as  having  a  right  to  the  ])nss,'  ■;ii,ii 
thereof  at  the  time  when  the  same  were  seized. 

"And  the  foundation  of  said  claim  is  that  they  were  in  ])ns- 
session  of  said  Grand  Trunk  Railway  Company  of  Canala, 
and  were  in  transit  from  Portsmouth,  in  the  State;  of  Xcw 
Hampshire,  to  Tx'wiston,  in  the  State  of  ^faine,  and  were  taken 
from  the  lawful  possession  of  said  the  Grand  Trunk  Railwav 
of  Canada  on  the  sixth  day  of  October,  A.  D.  ]S1)!>,  frmn  a 
box  ear  standing  on  said  company's  track  near  the  dc])ut  of 
said  company,  situated  on  the  east  side  of  ^Tain  street,  in  Au- 
burn, in  the  County  of  Androscoggin,  by  Fred  L.  Austin,  one 
of  the  constables  of  said  Auburu,  and  this  claimant  declares 
that  said  items  of  projierty  were  i^ot  so  kept  or  (b'positcd  fdi- 
unlawful  sale,  as  is  alleged  in  the  libel  of  said  Fred  L.  Aiisiin 
and  in  the  niftnition  issued  thereon.  The  property  claimed  as 
aforesaid  is  as  follows: 

"One  barrel  containing  thirty-two  (r)2)  gallons  of  ale. 
marked  Dt'funet  ^lonetd,  Lewisbm,  !^^aine. 

"Dated  at  Aul)urn,  in  said  county,  this  nineteenth  day  of 
Oet(ib(>r,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-nine. 

"The  Grand  Trunk  Railway  Com]>auy  of  Canada, 

"JJy  James  A.  Dvkon,  its  Agent.'' 

(7.  A.  and  L.  L.  TTlf/lif,  for  the  clainiant. 

Gcoirje  Fj.  McCauu,  County  Attorney,  for  the  State. 

Sitting:  Wiswiax,  C.  J.,  TIaskklt.,  Wiiitkuouse,  S'n;oi  t, 
Savage,  RowEifs,  J.T. 

WiriTEnoT'SE,  J.  This  case  comes  to  the  law  court  on  tlie 
following  agreed  statement  of  facts: 

"'J'he  li(pior  concerned  in  this  case  had  been  shipped  al 
Portsmouth,  iSTew  IIam])shire,  via  Hoston  &  Elaine  Railrnad 
and  Grand  Trunk  Railway,  accompanied  by  a  continuous  way- 
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bill,  and  was  consigned  to  a  person  in  Lowiston,  ^Jfaine.  "While 
in  transit,  and  before  delivery  to  consignee,  it  was  seized  by 
the  police  officers  at  Anburn. 

"On  the  night  of  October  0,  A.  D.  1890,  a  car  contuininj^  the 
intoxicating  licpiors  in  quest  ion,"  while  in  the  ordinary  course 
of  transi)ortation,  was  attached  to  Grand  Trunk  train  No.  4;'» 
at  Lewiston  Junction,  and  was  drawn  thence  to  the  city  of 
Auburn.  There,  to  secure  the  convenience  of  i)assoiig('rs,  and 
to  enable  them  to  alight  at  the  station  platform  at  Lewiston, 
this  car  was  left  standing  on  the  siding.  When  the  i)asse!igi;r 
coaches  had  been  taken  to  the  ])assenger  station  at  Lewiston, 
the  engine  and  crew  returned  to  the  siding  at  Auburn  for  the 
puri)i)se  of  removing  this  car  to  the  freight  house  track  in 
Lewiston,  where  the  liquors  were  to  have  been  deli\ered  to  the 
consigneo. 

"Ilie  liquor  had  been  shipped  by  a  brewery  company  do- 
ing business  at  Portsmouth,  in  the  State  of  Xew  ]Iami)shire, 
and  was  being  carried,  accompanied  by  a  continucms  way'  'U, 
issued  by  the  JJuston  <Sc  Elaine  Railroad  at  I'ortsnionth,  from 
said  Portsmouth,  by  way  of  the  I]oston  &  ^^faine  Pailroad,  to 
Portland,  and  thence,  by  way  of  the  Grand  Trunk  Kailway, 
to  Lewiston.  While  it  was  standing  on  the  siding  at  Auburn 
it  was  seized  by  the  Auburn  ])olice  officers,  taken  from  the  car, 
and  removed  to  the  de]iository  where  seized  liquors  are  ke])t. 
At  the  time  of  its  seizure  it  was  in  transit,  not  having  reached 
its  destination  nor  having  been  delivered  to  the  consignee." 

It  was  contended  by  the  Grand  Trunk  Kailway  (.'oinjiany  of 
Canaila  that  the  seizure  of  this  liquor  by  the  ])olice  othcers  of 
Auburn,  before  its  delivery  to  the  consignee,  was  in  violation  of 
the  third  clause  of  section  8  of  the  tirst  article  of  the  Constitu- 
tion of  the  Pniicd  States,  conferring  upon  Congress  the  jjower 
'*to  regulate  commerce  with  foreign  nations  and  anu>ng  the 
several  States."  J'ut  the  judge  of  the  ^Iunicii)al  Court  held 
that  the  seizure  was  legal,  and  declared  the  liquor  forfeited. 
From  this  decision  the  claimant  appealed  to  the  Supremo 
Judicial  Court. 

It  is  nmnifcst  that  the  seizure  of  the  liquor  in  quest i(m,  un- 
der the  circumstances  disclosed  in  the  agreed  statement  of  facts, 
must  be  justitied,  if  at  all,  by  the  i)rovisions  of  section  .'51  of 
chapter  27  of  the  Iluvisod  Statutes  of  !AIaine,  and  of  chapter 
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Section  31,  c. 


728  of  the  Act  of  Congress  of  August  8,  1890. 
27,  Kev.  St.,  is  as  follows : 

"No  person  shall  knowingly  bring  into  the  State,  or  know- 
ingly transport  from  place  to  place  in  the  State,  any  intoxicat- 
ing liquors  with  intent  to  soil  the  same  in  the  State  in  violation 
of  law,  or  with  intent  that  the  same  shall  be  so  sold  by  any 
person,  or  to  aid  any  jierson  in  such  sale,  under  a  penalty  of 
fifty  dollars  for  each  oifcnse.  All  such  liquors  intended  for 
unlawful  sale  in  the  State  nuiy  be  seized  while  in  transit  and 
proceeded  against,  the  same  as  if  they  were  unlawfully  kept 
and  deposited  in  any  place." 

The  Act  of  Congress  of  August  8,  1890,  commonly  known 
as  the  "Wilson  Act,"  is  in  these  terms: 

"All  fermented,  distilled  or  other  intoxicating  liquors  or 
liquids  transported  into  any  State  or  Territory,  or  reniaiuini; 
therein  for  use,  consumption,  sale  or  storage  therein  shall,  u])(in 
arrival  in  such  State  or  Territory,  be  subject  to  the  oi)eration 
and  effect  of  the  laws  of  such  State  or  Territory,  enacted  in  the 
exercise  of  its  police  powers,  to  the  same  extent  and  in  the 
same  manner  as  though  such  liquids  or  liquors  had  been  pro- 
duced in  such  State  or  Territory,  and  shall  not  be  exempt  there- 
from by  reason  of  being  introduced  therein  in  original  pack- 
ages or  otherwise." 

It  is  insisted,  however,  in  behalf  of  the  claimant,  that,  inas- 
much as  the  trans])oration  of  intoxicating  liquors  from  one  State 
to  another  is  declared  to  bo  interstate  conunercc,  the  regula- 
tion of  which  has  been  committed  to  Congress  by  the  Federal 
Constitution  (Bowman  v.  liailway  Co.,  125  U.  S.  405,  S  Sup, 
Ct.  089,  1002,  31  L.  ed.  700),  any  construction  of  these  stat- 
utes which  would  authorize  a  seizure  of  liquors  under  the  cir- 
cumstances disclosed  in  the  case  at  bar  would  give  to  the  stat- 
ute of  Maine  an  extraterritorial  oi)erati<m,  and  to  that  extent 
render  the  act  rci)ugnant  to  the  Constitution  of  the  United 
States,  as  hereinbefore  stated 

The  Bowman  Case.  125  II.  S.  4G5,  8  Sup.  Ct.  089,  1002,  31 
L.  ed.  700,  decided  before  the  passage  of  the  Wilson  Act  of 
August  8,  1890,  Avas  an  action  to  recover  damages  against  a 
railway  company  for  refusing  to  carry  the  liquor  in  question 
from  Illinois  into  Iowa.  In  defense  the  company  sought  to 
justify  its  refusal  by  the  provisions  of  the  Iowa  statute  which 
prohibited  the   delivery   of   intoxicating   liquors   within   that 
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State.  But  it  was  tlio  opinion  of  a  majority  of  the  court  that 
the  transportation  of  such  liquors  from  one  State  into  and 
across  another  was  interstate  commerce,  and  as  such  was  iiro- 
tected  from  the  operation  of  State  laws  from  the  moment  of 
shipment  until  the  act  of  transportation  was  terminated.  It 
was  accordingly  held,  although  by  a  divided  court,  that  the  stat- 
ute of  Iowa  of  the  same  scojie  and  effect  as  the  ]\[aine  statute 
above  quoted,  so  far  as  it  affected  interstate  coininerce,  was  re- 
pugnant to  the  Constitution  of  the  United  States  and  void. 

In  Lcisy  v.  Hardin,  135  IJ.  S.  100,  10  Sup.  Ct.  G81,  31 
L.  ed.  128,  announced  two  j'ears  later,  but  prior  to  the  passage 
of  the  "Wilson  act  of  1800,  it  was  held,  also  by  a  divided  court, 
three  justices  dissenting,  that  the  right  to  sell  the  imported 
liquor  in  the  original  packages,  free  from  interference  by  State 
laws,  was  also  protected  by  the  Federal  Constitution,  as  by  the 
act  of  sale  alone  the  merchandise  would  become  mingled  with 
the  cormuon  mass  of  pr(i])C'rty  in  the  State.  *'Up  to  that  point 
of  time,"  say  the  court,  "we  hold  that,  in  the  absence  of  con- 
gressional permission  to  do  so,  the  State  had  no  power  to  in- 
terfere by  seizure,  or  any  other  action,  in  prohibition  of  im- 
portation  and   sale   by   the   foreign   or  nonresident   importer. 

*  *  *  The  responsibility  is  upon  Congress,  so  far  as  the 
rcgul"tion  of  interstate  commerce  is  concerned,  to  remove  the 
restriction  ujion  the  State  in  dealing  with  imported  articles  of 
trade  within  its  limits,  which  have  not  been  mingled  with  the 
coiniiion  mass  of  pro])erty  therein,  if  in  its  judgment  the  end  to 
be  secured  justifies  and  requires  such  action." 

Thereupon  Congress  promptly  inter])osed  by  enacting  the 
Wilson  law  above  quoted,  declaring  that  all  such  liquors  trans- 
ported  into    any   state    "shall,   upon   arrival    in    such    State, 

*  *  *  be  subject  to  the  operation  and  effect  of  the  laws  of 
such  State." 

But,  recognizing  the  paramount  authority  of  the  Federal 
decisions  upon  this  subject,  our  own  court  announced  its  judg- 
ments in  two  cases  which  had  arisen  prior  to  the  passage  of 
the  Wilson  Act,  viz.:  l<lnl(',  v.  Jntoxlad'nig  Li([Uors,  82  Mc. 
fi'iS,  19  Atl.  913,  and  Slale  v.  IntoxkaiiiKj  Liquors,  83  Me. 
158,  21  Atl.  810. 

The  constrnction  of  the  Wilson  Act  was  not  determined  by 
the  Supremo  Court  of  the  United  States  until  it  was  brought 
directly  in  question  in  the  case  of  llliodcs  v.  Iowa,  170  U.  S. 
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412,  IS  Sup.  Ct.  GC4,  42  L.  cd.  1088.  In  tliut  ciisc,  the  in- 
toxicatiiii>'  liquor  in  question  was  transi)oi'te(l  under  a  eniitiiiu- 
ous  waybill  from  Illinois  to  a  point  in  Iowa  by  one  line  of 
railway,  and  thence  by  another  line  of  railway,  wholly  within 
fho  latter  State,  the  place  of  its  destination.  The  packiin'e  hml 
.a  removed  from  the  car  and  de]iosited  on  the  ])latf(>riii  by 
'le  lainnien.  It  was  then  carried  by  the  plaintiff,  the  si  at  inn 
agent,  at  that  point,  into  the  freight  warehouse,  Avhci-c  it  re- 
mained about  an  hour,  when  it  was  seized  by  a  constable  umlcr 
a  arc,  s  irnint.  For  this  act  of  moving  the  goods  fnnii  tlio 
platform  io  iLo  freight  bouse  the  plaintiff  in  error  was  cnn- 
victed  in  the  State  court,  under  the  statute  of  Iowa,  nf  un- 
lawfully conveying  intoxicating  liquor  "from  one  place  to 
another  in  the  State."  Whether  the  consignee  had  actual  iintia' 
of  the  arrival  of  the  package,  and  a  reasonable  op])orl  unity  to 
remove  it  from  the  freight  warehouse  before  the  seizure,  did 
not  appear.  It  was  held  by  the  Federal  court,  again  divided, 
three  justices  dissenting,  that  this  conviction  was  ermnenus,  for 
the  reason  that  the  act  of  the  plaintiff  in  thus  moving  the  ])ack- 
age  was  a  ])art  of  the  interstate  commerce  transportation,  and  was 
performed  before  the  law  of  Iowa  could  constitutionally  at- 
tach to  it.  In  the  majority  opinion  it  is  said:  "We  think 
that,  interpreting  the  statute  by  the  light  of  all  its  provisions, 
it  was  not  intended  to,  and  did  not  cause  the  power  of  tin;  Statu 
to,  attach  to  an  interstate  commerce  shipment  while  the  mer- 
chandise was  in  transit  under  such  shipmejit,  and  until  its 
arrival  at  the  point  of  destination,  and  delivery  there  to  tlu 
consignee." 

Whether,  after  actual  notice  to  the  consignee  of  the  receipt 
of  the  g(KKls  in  the  freight  warehouse,  and  neglect  on  his  jiait 
to  remove  them  after  the  lapse  of  a  reasonable  time,  the  ware- 
houseman may,  under  some  circumstaiu'cs,  be  deemed  to  hoM 
them  as  agent  of  the  consignee,  and  the  act  of  interstate  com- 
merce accordingly  be  held  comj)lete,  is  a  (juestion  which  was  not 
considered  by  the  Federal  court.  Xor  does  it  arise  in  the  case 
at  bar;  for  it  distinctly  appears  hero  that  the  liquor  was  seized 
by  the  police  officers  in  the  cars  of  the  railway  cijinpany  wliilo 
it  was  standing  on  the  siding  at  Auburn  before  it  had  reached 
its  destinaticm  in  Lewiston,  and  it  is  expressly  conceded  in  the 
agreed  statement  of  facts  that  the  seizure  was  made  while  tlio 
liquor  "was  in  transit,  and  before  its  delivery  to  the  consignee." 
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It  follows  that,  upon  the  authority  of  lihodes  v.  Iowa,  supra, 
this  seizure  was  made  while  the  liquor  continued  co  be  an 
interstate  shipment,  before  the  transportation  of  It  had  ter- 
minated, and  before  it  had  become  subject  to  the  operation  of 
the  law  of  the  State  of  !Maine.  The  seizui'e  was  therefore 
premature  and  unauthorized. 

The  observation  of  Chief  Justice  Peters  in  Slaic  v.  Burns, 
82  Me.  558,  ID  Atl.  1)13,  respecting  the  Federal  case  (jf  Leisii 
V.  Hardin,  supra,  is  equally  a|)plicable  to  llliudcs  v.  Iowa,  above 
cited:  "The  opinion  of  a  minority  of  the  court  sitting  in  that 
case  appears  to  be  very  elaborate  and  exhaustive  of  the  ques- 
tion involved,  and  may  comiuend  itself  to  many  as  containing 
the  better  conclusion.  Our  obedience  is  due,  however,  to  the 
judgment  which  prevails." 

While,  therefore,  intoxicating  liquor  continues  to  be  recog- 
nized by  Federal  authority  as  a  legitimate  subject  of  inter- 
state connncrce,  that  clause  of  section  'il  of  chapter  27  of  the 
Revised  Statutes  of  Elaine,  which  declares  that  "no  person  shall 
knowingly  bring  into  the  State  *  *  *  any  intoxicating 
liquor,  with  intent  to  sell  the  same  in  the  State  in  violation  of 
law,"  must  be  held  inoperative,  as  repugnant  to  the  Constitu- 
tion of  the  United  States. 

The  entry  nuist  therefore  be — 

Judgment  for  the  claimant. 

Order  for  return  of  liquors  to  issue. 


Ex  Paktk  Gkaham. 


43  Tex.  Crim.  Rep.  4G3— 9G  Am.  St.  Rep.  884— G6  S.  W.  Rep.  840. 

February  19,  1902. 

Judge:  Jeopardy  does  not  attach  in  a  trial  before  a  disqualified 
judge — The  trial  is  a  nullity  and  the  verdict  and  judgment  do 
not  furnish  a  criterion  as  to  bail. 

1.  A  trial  before  a  disqualified  judge  is  a  void  proceeding,  and  would 

not  sustain  a  plea  of  former  jeopardy. 

2.  The  relator  had  been  tried  for  murder  and  found  guilty  of  murder 

in  the  second  degree;   but  the  case  was  reversed  because  of  the 
disqualification   of   the   trial   judge.     He   then   applied   for   ball 
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which  was  refused  In  the  lower  court.  Held,  that  although  the 
Constitution  authorizes  ball  In  all  cases,  except  where  tho  proof 
Is  evident,  that  the  first  trial  being  a  nullity,  the  court,  under 
the  evidence,  did  not  err  In  denying  ball. 

Court  of  Appccals  of  Texas. 

Appeal  from  the  District  Court  of  Robertson  County;  Hon. 
Sam  II.  Scott,  Special  Judge. 

Eugene  Graluini,  being  denied  bail  on  a  writ  of  habeas  cor- 
pus, appeals.     Affirmed. 

The  evidence  indicated,  that  the  accused  had  advised  a  de- 
liberate murder  and  was  ])resont  at  its  commission. 

No  brief  on  file  for  the  ajjpellant. 

JRohert  A.  John,  Assistant  Attorney  General,  for  the  State. 

I3ROOKS,  J.  Relator  applied  for  the  writ  of  habeas  corpus 
before  Hon.  Sam  R.  Scott,  special  judge  duly  a])poiiito(l  by 
the  governor  to  try  Ihia  case.  The  hearing  was  originally  had 
in  Falls  County,  bail  being  denied.  The  case  was  appciilcd  to 
this  court,  and  reversed,  the  application  being  ordered  heard  in 
Robertson  County.  Ex  parte  Graham  (Tyler  term,  11)01)  G4 
S.  W.  932.  In  pursuance  of  that  order  the  case  was  heard  in 
Robertson  County,  bail  being  (leni(;d,  and  relator  reiuauded 
to  custody,  and  this  ap[)eal  is  prosecuted. 

It  appears  that  relator  has  heretofore  been  tried,  tho  jury 
finding  him  guilty  of  murder  in  the  second  degree.  At  that 
trial  Hon.  John  L.  Goodman  pntsided  as  special  judge.  Upon 
the  a]>iK'al  of  the  case  we  held  Ihat  the  judge  was  (lisiiiialified, 
and  because  of  his  distpialification  the  judgment  was  reversed. 
On  that  ap])eal  we  said:  "The  trial  judge  being  dis(iuali(iod, 
as  indicated  above,  the  whole  procecvling  became  an  absolute 
nullity,  and  judgment  void,  and  the  cause  stands  upon  the 
ducket  of  the  District  Court  of  Robertson  County  as  if  the 
pi'ocecding  complained  of  in  this  record  had  never  occurred." 
Graham  v.  Stale,  Ante,  page  110;  0,')  S.  W.  5.58,  2  Tex.  Ct. 
Rep.  822.  A  void  judgment  would  not  sustain  a  plea  of  former 
jeopardy  to  any  offense.  Ocjle  v.  State,  ,\nte,  page  21!>;  C>')  S. 
W.  1009,  2  Tex.  Ct,  Rep.  900.  Tho  Constitution  authorizes 
bail  in  all  cases  where  the  proof  is  not  ev'  It  nt.  We  have  care- 
fully examined  this  record,  and  considered  the  evidence  ad- 
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diiccd,  and  aro  of  opinion  that  the  judgment  of  the  lower  court 
denying  relator  bail  is  correct. 
The  judgment  is  affirmed. 

Note. — The  opinion  In  the  previous  chapter  of  this  case,  as  above 
referred  to,  Is  of  date  October  30,  1901,  and  Is  reported  in  64  S.  W.  Rep. 
(932)  as  follows: 

Brooks,  J.  This  is  an  appeal  from  refusal  of  bail  under 
writ  of  habeas  corpus  proceeding.  A])pellant  was  indicted  in 
Knbcrtaon  County  for  murder.  He  prosecuted  his  appeal  from 
conviction,  and  the  judgment  was  reversed.  Being  called  for 
trial  again  in  the  District  Court  of  Robertson  County,  change 
of  venue  was  had  to  Falls  County.  Subsequent  to  the  change 
of  venue,  a])pellant  ap])]ied  for  bail.  The  writ  was  granted,  and 
made  returnable  before  Judge  Scott  in  Falls  County.  Upon 
the  hearing  of  the  writ  bail  was  refused,  and  this  apjieal  pros- 
ecuted. Our  statute  provides  that,  after  indictment  found, 
the  writ  of  liahcas  corpus  shall  be  returnable  in  the  county 
whore  the  offense  was  committed.  Code  Cr.  Prac.  art.  137. 
Ex  parte  Trader.  24  Tex.  App.  303,  6  S.  W.  533 ;  Ex  parte 
Springfield,  28  Tex.  App.  27,  1 1  S.  W.  G77.  This  case  should 
have  been  returnable  before  the  District  Court  of  llobertsou 
County.  Judge  Scott  had  the  authority  to  grant  the  writ,  buc 
it  should  have  been  made  returnable  before  the  district  judg<? 
or  District  Court  of  Robertson  County,  and  there  tried. 

The  judgment  refusing  bail  will  be  set  aside,  and  the  writ 
will  be  made  returnable  before  the  district  judge  or  District 
Court  of  Robertson  County,  who  will  designate  the  time  and 
place  of  hearing,  and  make  such  orders  as  to  notice  and  wit- 
nesses as  will  secure  a  speedy  hearing.  It  is  accordingly 
ordered. 


Gresiiam  v.  State. 

43  Tex.  Crim.  Rep.  466— C6  S.  W.  Rep.  845. 

Decided  February  19,  1902. 

Judge:     Disqualified  by  reason  of  relationship  to  a  party — Consent 
cannot  confer  jurisdiction — Public  policy. 

1.  Where  under  the  Constitution  and  a  statute  a  judge  is  disqualified 
by  reason  of  relationship  to  a  party,  the  judgment  rendered  is 
void. 
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2.  The  law  In  this  regard  Is  based  on  public  policy.    Consent  cannot 
confer  jurisdiction  on  a  Judge  disquallfled  by  law. 

Court  of  Criminal  Appeals  of  Texas. 
A]>poal  from  the  County  Court  of  Hood  County;  ITon.  II. 
D.  Payno,  Special  Judfjo. 

Newt  Gresham,  convicted  of  libel,  appeals.    Kcvcrsod. 
No  brief  on  file  for  the  appellant. 

liohert  A.  John,  Assistant  Attorney  General,  for  tho  State. 

EuooKS,  J.  Appellant  was  charjjed  by  indictment  with  HIh'], 
upon  trial  was  convicted,  and  his  punislunent  assessed  at  a  flue 
of  $100. 

In  tho  view  wo  tal<o  of  this  record,  it  is  oidy  necessnrv  to 
consider  one  question,  to-wit,  that  raised  by  the  first  bill  of 
cxcei)tions,  as  follows:  "That  Hon.  II.  1).  Payne  was  elcctcl 
special  jndfie  because  of  the  sickness  of  lion.  Phil  dackso,  .  tin 
duly  elected  and  qualified  judge  of  said  County  Court;  miu! 
the  above  styled  and  numbered  cause  being  called  for  trial  I)v 
said  special  judge,  II.  I).  Payne,  and  it  being  nuide  known  l»y 
said  special  judge  that  he  was  related  to  tho  defendant  Xcwt 
Gi'csham,  both  by  consanguinity  and  afHnity;  and  it  appeariiii; 
that  tho  relationship  between  said  sj)ecial  judge  and  defendant 
is  as  follows:  The  grandfather  of  said  si)eeial  judge  and  the 
grandmother  of  the  defendant  were  brother  and  sister,  and  thai 
the  said  sj)eeial  judge  married  his  (said  special  judge's)  cousin, 
granddaughter  of  his  (said  special  jndge's)  grandfather — de- 
fendant claimed  that  the  relationship  existing  hetween  defend- 
ant and  said  judge  disqualified  said  judge  from  trying  said 
case,  and  for  that  reason  objected  to  his  trying  it,"  etc.  The 
court  appends  tho  following  exjdanation  to  the  bill:  "The 
court  was  under  the  impression  that  he  and  defendant  were 
fourth  cousins  until  the  jury  was  impaneled,  and  he  discovered 
that  he  and  defendant  were  thii'd  cousins;  that  is,  the  court's 
mother  and  defendant  were  second  cousins.  Then  the  court 
retired  the  jury  and  explained  the  facts  to  defendant  and  coun- 
sel for  defendant  and  the  State,  and  asked  that  another  per- 
son try  the  case.  Defendant  and  his  counsel  said  they  would 
not  agree  to  anything.  Then  the  court  proceeded  to  try  the 
case." 

Article  600,  Code  Cr.  Proc,  provides :    "No  judge  or  justice 
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of  the  peace  shall  sit  in  <'.:!_v  case  where  ho  may  be  the  party 
injured,  or  v.'hero  he  has  been  of  counsel  for  the  State  or  the 
act'used,  or  where  the  aeeuscd  or  the  ]iarty  injured  may  be 
coniieeted  with  him  by  consanguinity  or  affinity  within  the 
tliinl  de,j>rce."  This  ])rovision  is  a  copy  of  the  Constitution, 
Art.  n,  §  11.  This  clearly  renders  the  ju<lge  trying  this  case 
(lisciualitied  from  sitting  in  the  same.  Furthermore,  the  con- 
sent of  i)arties  cannot  remove  a  ju<lge's  ineajjaeity,  nor  rest(n'o 
liis  eom])etency,  against  the  exjjross  jirovisions  of  the  law  and 
the  Constitution,  which  were  designed  not  merely  for  the  i)ro- 
tcctinii  of  the  ])arties,  but  for  the  general  interests  and  due 
administraticm  of  justice.  Abranis  v.  Slide,  JM  Tex.  Cr.  II. 
4-l!»,  20  S.  W.  087;  Chamhers  v.  Hodges,  23  Tex.  104;  Gaim 
V.  Ihirr,  GO  Tex.  (iT(!.  TIk;  judge  being  disipialified  nnd(>r  the 
law  and  Constitution  renders  absolutely  null  and  void  the 
judgiiient  herein.  This  being  true,  we  do  not  deem  it  necessary 
to  pass  upon  any  other  (piestion  involve<l. 

The  judgment  is  accordingly  reversed,  and  the  cause  re- 
manded. 

Ucccrscd  and  remanded. 


State  v.  Dickey. 


48  W.  Va.  325—37  S.  E.  Rep.  695. 


Decided  December  1,  1900. 


Jurors  not  Judges  of  the  Law — Instkuctions: 
defense. 


Manslaughter — Self- 


1.  Manslaughter  and  self-defense;   instructions. 

2.  On  a  second  criminal  trial,  the  accused  has  no  right  to  have  read 

to  the  jury  an  extract  from  an  opinion  of  this  court  on  a  former 
writ  of  error  in  the  case  commenting  on  the  weight  and  effect 
of  the  evidence  given  on  a  former  trial,  though  it  be  the  same 
evidence  on  the  second  trial. 

3.  The  jury  in  a  criminal  case  is  not  the  judge  of  the  law,  contrary 

to  the  instructions  of  the  court,  but  must  follow  the  instructions 
of  the  court  upon  the  law. 

4.  Whether   a   homicide   Is   voluntary   manslaughter  or   homicide   in 

self-defense  is  a  question  of  fact  for  the  jury  upon  the  evidence. 
(Syllabus  by  the  Court.) 
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Rn))roiiio  Court  of  AjijicnlH  of  West  Virginia. 

Error  to  Circuit  Court,  JiraMou  County;  lion.  W.  G.  llou- 
nott,  .ludpo. 

John  iJickcy,  convicted  of  ninnslauglitcr,  brings  error.  Af- 
firmed. 

Linn  tC  Bj/nir,  for  tho  plaintiff  in  error. 
Kdijitr  P.  Jiurlicr,  Attorney  (Jeneral,  and  llines  cC  Kcllcy,  for 
the  (State. 

Ukannon,  J.  Dickey  was  tried  in  the  Circuit  Co'-  if 
liraxtoii  County  for  the  murder  of  Tajuier,  convicted  of 
tary  mauHhiughter,  and  sentenced  therefor,  but  th(!  judi'iiiciit 
was  reverscil  by  this  co\irt.  41!  W.  Va.  .'J ID,  .'}.'5  S.  E.  2;J1. 
Upon  a  second  trial  the  jury  again  convicted  Dickey  of  vol- 
untary nian.slaughter,  and  the  court  sentenced  him  to  the  i)eni- 
tentiary,  and  he  has  sued  out  this  writ  of  error. 

Dickey  complains  that  the  court  erred  in  giving  instructions. 
Those  instructions  are  as  follows : 

"No.  3.  The  court  instructs  the  jury  that  where  there  is  a 
quarrel  between  two  persons,  and  both  are  in  fault,  and  a 
combat  as  a  result  of  that  quarrel  takes  place,  and  death  en- 
sues, in  order  to  reduce  the  offense  to  killing  in  self-defense 
two  things  must  ai)pear  from  the  evidence  and  circumstances  of 
the  case — First,  that  before  the  mortal  blow  was  given  the 
prisoner  declinod  further  cond)at,  and  retreated  as  far  as  lu; 
could  with  safety;  and,  sec(mdly,  that  he  necessarily  killed  the 
deceased  in  order  to  save  his  own  life  and  protect  himself  from 
great  bodily  harm. 

"No.  4.  The  court  instructs  tho  jury  that  they  are  the  sole 
judges  of  the  evidence,  and  that  they  may  believe,  or  refuse 
to  believe,  any  witness,  and  that  when  passing  upon  the  credi- 
bility of  any  witness  they  may  rightly  take  into  consideratiuu 
his  interest  in  the  matter  in  controversy,  and  his  demeanor 
upon  the  witness  stand. 

'^No.  5.  The  court  instructs  the  jury  that  a  reasonable 
doubt  is  not  a  vague  or  uncertain  doubt,  and  that  what  the  jury 
believes  from  the  evidence  as  men  they  should  believe  as  jur- 
ors. 

'*N"o.  6.  The  court  instructs  the  jury  that  a  man  is  pre- 
sumed to  intend  that  which  ho  does  or  which  is  the  immediate 
or  necessary  consequence  of  his  act. 
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"Xo.  7.  Tlic  court  instrucfs  the  jury  that  voluntary  man- 
slaii.j;litor  is  wlioro  the  act  causing  death  is  pouiinitted  in  the 
liciit  of  sudden  passion  caused  by  provocation;  aii<l  they  are 
furtlior  instructed  tiiat  if  they  believe  from  the  evidence  that 
tlic  defendant,  in  the  heat  of  sudden  passion,  caused  by  pro- 
vocation, killed  Jauies  Tanner  at  the  time  and  jdace  alleged 
ill  the  indictuient,  they  should  tiud  the  defendant  guilty  of 
voluntary  Tnaushiughter,  uidess  they  further  believe  from  tho 
uvideiice  that  tiie  defendant  believed,  and  h;id  reason  to  believe, 
that  the  blow  which  resulted  in  Tanner's  death  was  necessary 
to  protect  his  own  life,  or  protect  himself  fnjm  great  b(tdily 
harm,  and  that  the  necessity  of  inilicting  said  blow  was  not 
brought  about  by  the  defendant's  own  conduct." 

The  court  gave  an  instruction  marked  "a,''  as  qualifying 
instruction  Xo.  r»,  as  follows:  "(a)  The  court  instructs  tho 
jury  that,  notwithstanding  the  instruction  given  at  the  instance 
of  the  State,  that  a  juror  is  not  at  liberty  to  doubt  as  a  juror 
and  believe  as  a  man,  yet  if,  u|)(m  the  evidence  in  this  case, 
such  a  doubt  is  raised  as  would  cause  a  juror  to  hesitate  and  to 
refrain  from  acting  were  it  a  grave  business  matter,  then  such 
doubt  is  a  reasonable  doubt,  and  such  juror  should  give  the 
defendant  the  benetit  of  that  doubt." 

I  am  unable  to  see  any  defects  in  these  instructions. 

Another  assignment  of  error  is  that  the  court  refused  to  allow 
counsel  for  Dickey,  in  his  address  to  tho  jury,  to  read  certain 
paragraphs  from  the  opinion  in  this  court  in  its  former  deci- 
sion touching  instructions  Xos.  1  and  G,  given  on  the  former 
trial,  the  matter  so  sought  to  be  read,  commencing  with  the 
words,  "It  is  next  claiuied  that  the  court  erred  in  giving,  at  the 
instance  of  the  State,  instruction  Xo.  1,"  and  closing  with  tho 
words,  "If  not,  it  was  error  to  assume  the  fact,  and  incorpr)rate 
it  in  the  instructions  before  the  jury  had  an  op])ortunity  of 
passing  on  the  (piestion,"  which  nuitter  will  be  found  in  40 
W.  Va.  321-323,  33  S.  E.  232.  As  I  understand  the  li.w  of 
this  State,  a  jury  in  a  crimimil  case  is  the  judge  of  both  law 
and  fact,  but  only  in  the  sense  that  it  may,  even  contrary  to 
the  instructions  of  the  court  u]ion  the  law,  acquit;  for,  if  it 
convicts  contrary  to  the  law,  its  verdict  mav  be  set  aside  bv 
the  court;  and  therefore  it  should  receive  the  law  as  expounded 
by  the  court,  even  in  a  criminal  case,  and  follow  it.  ]iut  I  am 
not  to  be  understood  as  saying  that  a  prisoner  has  not  the  right 
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to  have  his  counsel  read  sound  law  to  the  jury.  lias  Le  a 
right  to  have  read  to  the  jury  any  law  his  counsel  may  choose, 
though  it  be  unsound  law  ?  I  would  say  not.  In  some  State?, 
where  the  rule  is  that  the  jury  is  judge  of  law  and  fact,  he 
has  such  right.  He  has  no  right  to  argue  against  instructions 
of  the  court.  Davenport  v.  Com.,  1  Leigh,  588;  Dejarnetlc  r. 
Com.,  75  Va.  8G7.  But  the  question  whether  the  prisoner  has 
the  right  to  read  any  law,  good  or  bad,  is  not  involved  in  the 
case.  Touching  the  subject,  see  2  Enc.  PI.  &  Prac.  709; 
Gregory  v.  Ohio  River  R.  R.  Co.,  37  W.  Va.  GOG,  IG  S.  E. 
819;  Floyd  v.  Pollock;  27  W.  Va.  75;  Dejaruefte  v.  Com.,  75 
Va.  8G7;  lirorvn  v.  Com.,  80  Va.  4G0,  10  S.  E.  745— the  last 
case  denying  that  the  jury  in  a  criminal  case  is  the  judge  of 
the  law;  1  Bish.  Cr.  Proc.  §  984;  Doss'  Case,  1  Grat.  559; 
Hurst's  Case,  11  W.  Va.  77. 

I  have  said  that  the  case  does  not  involve  purely  the  question 
whether  the  accused  had  the  right  to  have  read  law  to  the  jury. 
The  matter  of  the  opinion  of  this  court  which  the  counsel  j)n)- 
posed  to  read  was  not  matter  of  law.  It  was  a  comment  upun 
the  evidence,  its  weight,  and  the  interfer('n('(\s  therefrom,  to  sliow 
the  impropriety  of  instructions  Xos.  1  and  G,  then  under  con- 
sideration by  the  judge  who  delivereil  the  opinion;  and  what- 
ever that  judge  or  the  niend)ers  of  this  court  thought  was  tlu; 
proper  weight  of  the  evidence,  or  what  deductions  should  be 
made  therefrom,  could  not  influence  the  jury  on  the  second  trial 
in  weighing  the  evidence,  for  the  ]>lain  reason  that  the  jury  on 
the  second  trial  was  uncontrollably  the  judge  of  the  evidence,  its 
weight,  its  credit,  and  the  proper  inferences  therefrom,  uiu"n- 
fluenced  wholly  by  any  ei)iaion  on  such  evidence  by  this  or  the 
Circuit  Court.  The  said  oj)inion  was  dealing  with  that  evi- 
dence in  so  far  as  it  touched  upon  the  instructions  then  before 
this  court;  but  that  comment  on  the  evidence  before  the  jury 
on  the  second  trial  was  not  admissible,  because,  if  of  any  etlVct 
on  the  jury,  it  would  deprive  the  parties  of  their  absolute  riuht, 
under  the  Constitution  and  law,  to  have  the  jury  pass  its  own 
unbiased  judgment  upon  the  evidence.  We  all  know  that  in  this 
State  the  trial  court  must  absolutely  refrain  from  expressing  or 
indicating  any  opinion  upon  the  evidence,  and  it  thence  follows, 
for  a  stronger  reason,  that  the  oi)inion  of  this  court  on  the  evi- 
dence given  on  a  former  trial  was  inadmissible.  19  Am.  &  Kiij;:. 
Euc.  Law  (1st  ed.)  G22.    The  opinion  was  not  intended  to  givo 
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the  weight  of  the  evidence  for  use  on  a  future  trial  before  a 
jury,  but  only  to  guide  the  court  on  a  future  trial  as  to  the 
instructions,  which  the  judge  delivering  that  o])inion  was  dis- 
cussing. The  opinion  near  its  close  rejuidiates  the  idea  that  in 
what  was  said  as  to  evidence  it  should  affect  a  future  trial. 
ThdUgh  counsel  for  the  accused  stated  that  he  did  not  propos-i 
to  use  that  opinion  for  the  purjioso  of  influencing  the  jury  in 
weighing  the  evidence,  yet,  if  it  had  any  weight  or  effect  with 
the  jnry,  it  could  only  have  weight  upon  that  evidence,  since; 
it  was  not  a  discussion  of  abstract  jirinciples  of  law,  or  the  law 
of  the  case  separated  from  that  evidence.  The  jury  could  not 
(liscriniinate.  Very  plainly,  it  tended  to  lead  the  jury  to  a  cer- 
tain conclusion  U]ion  the  weight  of  the  evidence,  and  would 
thus  trench  upon  the  province  of  the  jury. 

Another  reason  against  reading  that  matter  of  the  o])inion  is 
that  it  bore  U])ou  instructions  condemned  by  this  court,  and  not 
l)t'fore  the  jury  on  the  seccmd  trial,  and  therefore  those  iustrnc- 
tidus,  and  their  discussum  by  tliis  court  were  irrelevant  to  the 
matter  before  the  jury. 

Another  consideration  j'gainst  treating  this  matter  as  evidence 
is  that  any  legal  ])rinciple  which  may  be  claimed  as  contained  in 
the  part  of  the  opinion  pro])osed  to  be  read  to  the  jury  was 
inso])arably  combined  with  the  discussion  of  the  weight  of  the; 
evidence,  and  for  that  reason  should  not  have  been  presented  in 
tluit  form  to  the  jury. .  If  the  accused  desired  such  legal  prin- 
ciples presented  to  the  jury,  his  ])roper  course  was  to  embody 
them  in  an  instruction ;  but  he  did  not  do  so. 

The  question  whether  a  jury  is  judge  of  the  law  in  criminal 
cases  was  not  necessary  for  the  decision  of  the  case,  though  ger- 
mane to  the  case;  but,  feeling  an  interest  in  the  question,  I 
have  carefully  examined  it,  and  I  am  of  the  opinicm  that  al- 
though lu'uch  and  bar  have  to  some  exten*  lyeepted  it  as  tnuj 
in  the  Virginias  that  the  jury  is  the  judge  of  law  in  criuiinal 
cases,  with  full  right  to  differ  from  the  court,  to  overrule  the 
court,  to  disregard  its  instructions,  and,  under  legitimate  jury 
])()wers,  to  ign.)re  the  actual  instructions  of  the  court,  the 
])()sition  is  wholly  untenable,  not  c(msistent  Avith  common  law, 
and  unsustained  by  the  law  in  either  of  the  Virginias.  I  might 
write  at  length  upim  the  subject,  but  as  able  discussions  thereon 
are  accessible  to  b(!nch  and  bar,  I  deem  it  unnecessary  to  do  so. 
First,  I  will  assert  that  the  proposition  is  not  sustained  by  the 
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decisions  of  either  of  the  Virgini.as.  In  the  general  court  nf 
Virginia  in  Doss'  Case,  1  Grat.  557,  there  is  a  passing  expres- 
sion— only  that — in  the  opinion,  saying:  "The  jury  in  a  crim- 
inal cause  are  the  juflges  of  the  law  and  the  evidence."  In 
State  V.  Iliirst,  11  AV.  Va.  77,  is  another  expression:  "Tu  a 
civil  case,  the  jury  must  receive  the  law  from  the  court,  if  it  U 
given;  in  a  criminal  case,  the  jury  are  judges  of  the  law  Jis  well 
as  of  the  fact."  I  have  not  met  with  any  other  authorities  for 
the  prevalence  of  the  wide-spread  opinion  of  which  I  s]X'ak  in 
the  Virginias.  The  Virginia  Court  of  Appeals  has  explicitly 
declared  that  ''in  criminal  eases  the  jury  are  not  the  judges  (if 
the  law."  Brown  v.  Com.  80  Va.  4G0,  10  S.  E.  745.  Jn  Shile 
V.  Burpee,  Go  Vt.  1,  25  Atl.  904,  30  Am.  St.  Eep.  775,  14  I.. 
R.  A.  145,  this  subject  is  discussed  with  great  elaboration  an<l 
learning,  and  the  holding  is,  "Jurors  are  not  paramount  jiidms 
of  the  law  in  criminal  eases;"  and  it  is  declared  that  the  ddc- 
trine  that  the  jury  is  the  judge  of  the  law  is  contrary  to  tlio 
great  weight  of  authority  at  common  law,  tested  by  coniiiiou 
law,  in  England  and  America.  That  case  overruled  sevcnil 
prior  Vermont  cases,  and  the  opinion  states  that  nearh^  all  the 
older  cases  so  holding  have  been  overruled.  Tlie  ease  so  often 
referred  to,  to  maintain  this  erroneous  doctrine,  because  of  it^ 
able  discussion  (Stale  v.  Crotean,  23  Vt.  14,  54  Am.  Dec.  90\ 
has  been  overruled  by  the  sai'.  case  of  Slate  r.  Burpee.  The  ca^io 
of  Com.  V.  McMdiuis,  143  Pa.  St.  04,  21  Atl.  101 S,  22  Atl. 
701,  14  L.  R.  A.  89,  holds  the  modern  rule,  overruling  Kane  v. 
Com.,  89  Pa.  St.  522.  See  ojunion  of  Judge  Mitchell  in  that 
case,  saying:  "As  already  said,  there  is  not  a  single  respectaMc 
English  authority  for  the  doctrine  in  question,  and  against  tlio 
foregoing  solid  phalanx  of  the  best  American  judicial  ami 
professi(mal  opinion  I  have  not  been  able  to  find  a  single  well- 
considered  case,  except  State  v.  Crotean,  which  was  by  a  divided 
court."  The  annotator  of  the  Lawyer's  Tvejxtrts  Annotatecj,  in 
note  to  State  v.  Burpee  (Vt.)  14  L.  R.  A.  145  (s.  c.  25  Atl. 
964),  calls  the  doctrine  that  juries  in  criminal  cases  are  judges 
of  the  law  a  "ghost."  Judge  Cooley  declares  that  it  is  against 
the  great  weight  of  aullmrity.  Cooley,  Ccmst.  Lim.  (Otli  ed. ) 
396,  citing  many  cases.  Also  Whart.  Cr.  PL  &  Prac.  S  '^"''• 
1  Thomp.  Trials,  §942,  says  the  same.  19  Am.  &  Eng.  Knc. 
Law  (1st  ed.)  613,  says:  "The  prevailing  doctrine,  then,  ex- 
cept in  certain  jurisdictions,  is  that,  the  province  of  the  jury 


STATE  V.  DICKEY. 


491 


being  only  to  determine  questions  of  fact,  they  have  no  power  to 
decide  any  question  of  law  whatever  arising  in  the  course  of  a 
trial,  and  far  less  questions  of  constitutional  law."  Justice 
Story  very  well  said  in  U.  S.  v.  lialiiste,  2  Sumn.  243,  Fed. 
C'as.  Xo.  14,545 :  "jMy  opinion  is  that  the  jury  are  no  more 
the  jtidges  of  the  law  in  a  capital  or  other  criminal  case,  upon 
the  plea  of  not  guilty,  than  they  are  in  civil  cases  tried  upon  the 
general  issue.  In  each  of  these  cases  their  verdict,  when  general 
is  necessarily  compounded  of  law  and  fact,  and  includes  both. 
In  each  they  must  necessarily  determine  the  law  as  well  as  the 
facts.  In  each  they  have  the  physical  power  to  disregard  the 
law  as  laid  down  to  them  by  the  cf»urt.  Ikit  I  deny  that  in  any 
case,  civil  or  criminal,  they  have  the  moral  right  to  decide  the 
law  according  to  their  own  notions  or  ])leasure.  On  the  con- 
trary, I  hold  it  the  most  sacred  constitutional  right  of  every 
party  accused  of  crime,  that  the  jury  should  respond  as  to  facts, 
and  the  court  as  to  the  law.  It  is  the  duty  of  the  court  to 
instruct  the  jury  as  to  the  law,  and  it  is  the  duty  of  the  jury  to 
follow  the  law  as  laid  down  by  the  court.  This  is  the  right  of 
every  citizen,  and  it  is  his  only  protection.  If  the  jury  were  at 
liberty  to  settle  the  law  for  themselves,  the  effect  would  be,  not 
only  that  the  law  itself  would  be  most  uncertain,  from  the  dif- 
ferent views  which  different  juries  might  take  of  it,  but,  in  the 
case  of  error,  there  would  be  no  remedy  or  redress  by  the  in- 
jured party;  for  the  court  would  not  have  any  right  to  review 
the  law  as  it  had  been  settled  by  the  jury.  Indeed,  it  would  he 
almost  impracticable  to  ascertain  what  the  law,  as  s(>ttled  by  the 
jury,  actually  was.  On  the  contrary,  if  the  court  should  err  in 
laying  down  the  law  to  the  jury,  there  is  adecjuate  remedy  for 
the  injured  party  by  a  motion  for  a  new  trial  or  writ 
of  error.  Every  person  accused  as  a  criminal  has  a 
right  to  be  tried  according  to  the  law  of  the  land — 
the  fixed  law  of  the  land — and  not  by  the  law  as  a  jury  may 
understand  it,  or  choose,  from  wantonness  or  ignorance  or  acci- 
dental mistake,  to  interpret  it.  If  I  thought  that  the  jury  Avero 
the  proper  judges  of  the  law  in  criminal  cases,  I  should  hold  it 
my  duty  to  abstain  from  ^he  responsibility  of  stating  the  law 
upon  any  such  trial."  In  U.  S.  r.  Gvcathoiise,  4  Sawy.  404, 
Fed.  Cas.  No.  15,254,  Justice  Field  said:  "There  prevails  a 
very  general,  but  erroneous,  ojiinion  that  in  all  criminal  cases 
the  jury  are  the  judges  as  well  of  the  law  as  of  the  facta;  that  is, 
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that  they  have  the  right  to  disregard  the  law  as  laid  down  by  tlio 
coui't,  and  to  follow  their  own  notions  on  the  subject.  Siu-li  is 
not  the  right  of  the  jury.  They  have  the  power,  it  is  true,  to 
disregard  the  instructions  of  the  court,  and  in  case  of  acquittal 
their  decision  will  be  final,  for  now  trials  are  n(tt  grant(Ml  in 
criminal  cases  where  a  verdict  is  passed  in  favor  of  the  defend- 
ant, but  they  have  no  moral  right  to  adopt  their  own  views  of 
the  law.  It  is  their  duty  to  take  the  law  from  the  court  and 
apply  it  to  the  facts  of  the  case.  It  is  the  province  of  the  cunrt, 
and  of  the  court  alone,  to  determine  all  questions  of  law  arisint; 
in  the  progress  of  the  trial;  and  it  is  the  |)rovince  of  the  jiivv 
to  pass  upon  the  evidence,  and  determine  all  contested  questions 
of  fact."  A  strong  statement  to  the  same  eifect  will  be  found  in 
llamilUm  v.  People,  2i)  .Mich.  173. 

I  understand  ^Ir.  l>ishop  to  hold  the  same  view.  1  IJisli.  Cr. 
Proc.  §{)S3.  In  Xew  York  some  early  decisions  maintiiincd 
this  right  of  the  jury  to  pass  on  the  law;  but  in  Duffy  v.  People. 
20  N".  Y.  .^)SS,  this  doctrine  was  repudiated  by  the  holding  in 
]S(!,'3:  "The  jury  in  criminal  case.'?  are  bound  by  the  iiistrnc- 
tions  of  the  c  mrt  as  to  the  law  to  the  same  extent  as  in  civil 
cases."  In  Carpenter  v.  People,  8  IJarb.  COS,  it  is  said:  "Tlu,' 
idea  that  in  criinimd  cases  the  jury  are  the  judges  of  the  law 
as  well  as  of  the  facts  is  erroneous,  not  being  founded  u|>(m 
princijde  or  r.u|)]iorted  by  authority."  Protl'att  on  Jury  Trials. 
couunenciug  with  section  HT'J,  discusses  the  subject  at  Icnglli, 
and  shows  that  at  common  law  an<l  in  the  great  majority  of  the 
American  Stales  the  doctrine  that  the  jury  has  tlic  right  tn 
judge  of  the  law,  in  disregard  of  the  court's  holding,  is  not 
sound.  I  might  greatly  multiply  authorities  to  show  this.  Even 
in  States  where  there  is  a  provision,  by  statute  or  Constitiitioii, 
that  the  jury  shall  judge  of  the  law  and  facts  in  criminal  cases, 
it  is  held  that  such  jirovision  is  only  d  >claratory  of  ])re-e.\isting 
law,  and  that  the  jury  uuist  follow  the  law  as  exjiuunded  by  the 
otmrt.  In  Georgia  it  was  formerly  hebl  that  the  jury  sliunhl 
judge  the  law,  but  in  JSroirn  r.  Stale,  40  CJa.  <iS;),  mttwithstaml- 
ing  a  statute  ])rovided  that  "the  jury  shall  be  judges  of  the  law 
and  the  fact,"  the  jury  must  follow  the  instructions  of  tln^  conrt 
on  the  law.  Such  is  the  holding  there.  Eittrards  v.  Stale,  't'l 
Ga.  42S;  Jaelrson  v.  Sawe.  1»1  Ga.  271,  IS  S.  K.  21K.  In 
^Massachusetts  a  statute  ])rovides  that  in  criminal  trials  the  jury. 
after  receiving  instructions  from  the  court,  shall  "decide  at 
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their  discretion,  by  a  general  verdict,  both  the  fact  and  the  law 
involved  in  the  issue,  or  return  a  spef^ial  verdict,  at  their  elec- 
tion." It  has  been  held  that  under  that  statute  there  is  no 
power — no  rightful  power — in  the  jury  to  determine  the  law 
against  the  instructions  of  the  court.  Com.  v.  Anthes,  5  Gray, 
185,  303;  Com.  v.  Rock,  10  Gray  4.  The  Maryland  Constitu- 
tion says  that  "in  the  trial  of  all  criminal  causes  the  juries  shall 
be  the  judges  of  the  law  as  well  as  of  the  facts,"  and  it  was  held 
that  the  clause  was  merely  declaratory  of  what  already  was  the 
law,  and  did  not  alter  the  previous  power  of  the  courts  and 
juries  in  criminal  cases,  and  that  counsel  might  be  prevented 
from  arguing  as  to  the  constitutionality  of  a  law  to  the  jury. 
FranlAhi  v.  Slate,  12  Md  230. 

I  have  above  asserted  that  in  Virginia  there  never  was  law 
adequate  to  sustain  the  proposition  of  the  right  of  the  jury  to 
decide  the  law.  In  Com.  v.  Garth,  3  Leigh,  7G1,  it  was  re- 
garded as  an  o])en  question,  as  uumifested  by  the  (jiKcrc  in  the 
case.  The  euiinent  Judge  Lee  must  have  regarded  it  as  unset- 
tled, because  in  Dclaptanc  v.  Crenshaw,  15  Grat.  457  (Syl., 
point  12),  he  said:  "In  a  civil  suit  (whatever  may  be  the  law 
iu  a  criminal  case),  after  the  judge  has  given  an  in.striicti(m, 
the  counsel  should  not  be  allowed  to  discuss  the  same  matter 
which  the  court  has  already  decided."  Ihit  I  have  shown  above 
that  the  Virginia  c<mrts  decided  that  in  criuiinal  cases  counsel 
slundd  not  argue  contrary  to  the  instructions  of  the  court,  and 
those  decisions  uiake  it  clear  that  the  jury  could  not  judge  of 
the  law  in  Virginia  contrary  to  the  ruling  of  the  court;  for,  if 
so,  how  could  the  court  prohibit  a  counsel  from  arguing  against 
the  instructicms?  It  is  the  universal  practice  in  Virginia  for 
comisel  to  argue  the  law  before  the  jury,  iising  decisi(ms  and 
text-hooks  in  so  doing,  and  this  practice  has  been  so  long  estab- 
lished that  it  would  be  a  great  innovation  to  deny  its  continu- 
ance. Xotwithstanding,  the  sound  law  is  that  the  jury  Is  not 
rightt'idly  the  judge  of  the  law,  ccmtrary  to  the  ruling  of  the 
court,  in  either  of  the  Virginias;  and  therefore,  strictly  speak- 
ing, counsel  might  be  prohibited  from  arguing  the  law,  under 
the  general  rule  that  it  is  oidy  where  the  jury  is  the  judge  of 
the  law  that  counsel  may  argue  the  law;  still  the  practice  iu 
those  States,  firmly  established,  is  to  permit  counsel  to  argue 
law  from  books  before  the  jury,  as  is  also  the  practice  in  ^lassa- 
chusetts  and  other  States  where  the  right  of  a  jury  to  decide 
upon  the  law  is  denied.    Com.  v.  Porter,  10  Mete.  (Mass.)  2G3. 
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Generally,  the  practice  in  this  State  is  for  counsel  to  avgne  the 
case  in  full  before  the  jury,  on  law  and  fact,  and  afterwards  for 
the  court  to  instruct  as  to  law.  If,  however,  instructions  are 
given  prior  to  the  argument,  counsel  for  prisoner  cannot  argue 
against  the  instructions — cannot  read  authorities  against  tlioin; 
and,  no  matter  when  instructions  are  given,  it  is  the  obligatory 
duty  of  the  jury  to  follow  them.  Of  course,  if  no  instruct  ions 
are  given,  counsel  may,  under  our  practice,  argue  the  law  and 
the  facts,  with  the  right  in  the  court  to  correct  any  misstate- 
ment of  the  law  if  the  justice  of  the  case  should  require ;  for  wc 
must  remember  that  the  State  has  rights  as  well  as  the  aecusod 
— the  right  to  have  verdicts  based  on  sound  law.  Whart.  Cr. 
PI.  &  Prac.  §  578.  The  rights  of  the  accused  are  not  alone  to 
be  considered.  There  would  bo  an  outburst  of  protest  if  a  i)ros- 
ecuting  attorney  were  to  argue  unsound  law  against  the  i  list  ruc- 
tions of  the  court;  but,  if  the  jury  is  the  judge  of  the  law, 
why  should  not  this  be  tolerated  ?  There  are  several  reasons 
against  the  claim  that  the  jury  is  finally,  and  regardless  of  the 
instructions  of  the  court,  the  judge  of  the  law:  (1)  It  would 
violate  that  basic  maxim  of  centuries'  duration,  consecrated  by 
time  and  uniform  usage,  essential  to  the  defense  of  life,  lili(!rty, 
and  pr<  ncrty,  "Ad  qutvstionem  facli  non  respondenl  jiidirrs; 
ad  qua'stionem  juris  non  respondent  juraiores" — to  a  ([iicstiou 
of  fact  judges  do  not  respond;  to  a  question  of  law  jurors  do 
not  respond.  (2)  It  is  inconsistent  with  the  Virginia  lioMiin,' 
that  coiinsol  shall  not  argue  against  the  instructions  of  tlu; 
court.  Why  not,  if  the  jury  is  rightfully  to  judge  of  the  law? 
(3)  It  is  logically  inconsistent  with  the  rule  everywhere  jireva- 
lent  that,  if  a  jury  convict  contrary  to  law,  the  courts  will  set 
aside  the  verdict.  How  can  they  do  so,  if  the  juries  arc  the 
judges  of  the  law?  If  the  jury  acquit  in  violation  of  law,  the 
public  has  no  redress;  but  this  is  not  because  the  jury  is  right- 
fully judge  of  the  law,  but  because  of  the  constitutional  ]»ro- 
vision  that  no  man  shall  be  twice  put  in  jeopardy  for  the  sniiio 
act.  (4)  It  would  be  inconsistent  with  the  rule  everywlua'c 
prevailing  that  a  jury  cannot,  in  either  a  civil  or  criminal  oaso, 
take  any  law  books  into  the  jury  room.  19  Am.  &  Eng.  Kiie. 
Law  (1st  ed.)  015.  But  if  the  jury  is  to  judge  of  tlu;  law, 
why  not  let  the  jury  have  a  library  of  law  books  ?  (5)  There 
would  be  no  certainty  or  stability  in  the  law,  as  one  jury  would 
decide  one  way,   another  jury   another,   and  generally  there 
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would  be  no  redress  for  error.  (G)  IntelUgent  as  jurors  may  bo 
on  general  subjects,  they  ai'e  incompetent,  from  want  of  learn- 
ing and  training  in  the  line  of  law,  to  assume  the  great  respon- 
sibility of  adjudging  the  law.  (7)  If  the  jury  is  to  judge  the 
law,  why  not  also  pass  on  the  admissibility  of  evidence,  it  being 
with  the  jury  to  say  whether  certain  evidence,  imder  the  law, 
shows  a  crime  or  not  or  a  defense  or  not  ?  (8)  The  court  in  all 
other  cases  passes  on  the  law,  as  in  demurrers  to  pleadings  and 
evidence,  admission  of  pleadings,  admission  of  evidence,  special 
verdicts,  arrest  of  judgment,  and  the  like,  and  why  make  an 
exception  in  this  instance,  and  transfer  this  same  duty — that  of 
passing  on  the  law — to  the  jury?  The  wh(de  doctrine  is  un- 
reasonable and  inconsistent  with  the  analogies,  principles,  and 
very  framework  of  the  whole  judicial  systeui. 

As  to  the  objection  that  counsel  for  the  State  made  certain 
remarks  in  argument  to  the  jury,  ^o  objection,  protest,  or  ex- 
ception was  made  against  those  remarks  when  they  were  made, 
so  as  to  call  the  attention  of  the  court  to  them,  and  have  its  cor- 
rective action  thereon.  The  matter  was  first  mentioned  on 
motion  for  a  new  trial,  when  the  court  coidd  not  correct  them, 
if  objectionable.  Lut  I  do  not  think  those  remarks  could  at  all 
affect  the  trial,  if  timely  objection  had  been  made  thereto.  Slale 
V.  Shawn,  40  W.  Va.  1,  2*0  S.  E.  873. 

Next,  as  to  the  refusal  of  the  court  to  set  aside  the  verdict 
as  not  warranted  by  the  evidence.  The  evidence  is  of  large 
volume,  given  by  many  witnesses.  As  to  the  killing,  that  was 
not  denied  by  the  accused,  the  sole  question  being  whether  the 
killing  was  voluntary  manslaughter,  or  in  self-defense — a  ques- 
tion purely  of  fact,  dependent  absolutely  ujion  the  credibility 
of  the  witnesses,  and  the  weight  of  their  evidence;  purely  a 
jury  question.  The  evidence  was  pro  and  con  upon  this  crucial 
question  whether  the  act  was  voluntary  manslaughter  or  homi- 
cide in  self-defense.  There  could  be  no  case  suggested  present- 
ing a  matter  more  proper  for  the  decision  of  a  jury.  This  court 
lias  again  and  again  said  that  in  such  cases  it  cannot,  nnder  the 
very  Constitution  of  the  State,  ijivade  the  province  and  preroga- 
tive of  a  jury,  and  overrule  judge  and  jury.  Young  v.  Bail- 
road  Co.,  44  W.  Va.  218,  28  S.  E.  932.  Ilence  we  are  led  to 
an  affirmance  of  the  judgment. 

Affirmed. 
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State  v.  Riciiaupson. 

72  Vt.  49—47  Atl.  Rep.  103 

Decided  November  20, 1899. 

Mabriaor  and  Divorce:  Prohihitory  clause  in  a  divorce  statute  con- 
strued. 

The  Vermont  statute  which  declares  that  a  libelee  In  a  decree  of 
divorce  shall  not  remarry  within  three  years,  does  not  apply  to 
marriages  solemnized  in  other  States. 

Supremo  Court  of  Vermont. 

ExeeptioTis  from  Windsor  County  Court;  Start,  .Tndfjo. 

Charles  F.  Ilichardson  was  iiifonned  apiinst  for  a  supposed 
breach  of  a  divorce  statute.  Demurrer  to  the  iiiforiiiation  over- 
ruled and  the  defendant  exce])ts.  (^a.se  ])assed  to  llu;  Su])r(;iiie 
Court  before  judgment.  Action  of  the  lower  court  reversed. 
Demurrer  sustained  and  the  respondent  discdiarged. 

The  information  which  was  filed  on  June;  4,  ISOO,  charged 
that  the  respondent  was  married  to  Alice  Richardson  at  Allnuiy, 
Vt,  in  July,  188G;  that  at  the  May  term,  IHDS,  of  the  Windsor 
County  Court,  a  divorce  was  granted  to  the  said  Alice  Kicliiinl- 
son  against  the  respondent;  that  tlu;  said  Alice  is  still  living; 
that  on  !March  10,  ISOt),  within  three  years  of  said  di\(»rce.  tlio 
respondent  was,  in  the  State  of  X(!W  Hampshire  joined  in  mar- 
riage to  one  llattie  ]\r.  Iioyce,  of  Xorwich,  Vt. ;  that  iiiiiiie- 
diately  after  said  marriage,  and  on  the  same  day  thereof,  the 
respondent  returned  with  tlie  said  ITatlie  to  the  State  of  Ver- 
mont and  from  that  time  to  tlu^  tiling  of  the  information  he  has 
lived  with  the  said  llattie?  at  Hartford,  in  Windsf)r  County, 
Vermont  as  Ms  wife  under  the  said  marriage  relation  so  con- 
tracted with  h?r  in  the  Stat(>  of  Xew  Hampshire,  etc. 

Argued  befo.'o  Taft,  C.  .1.,  and  JIowei.l,  Tvi.ek,  Munsox, 
TiioMi'soN,  and  Watson,  JJ. 

W.  W.  Slichnoy  and  J.  G.  Sargrnf,  for  the  State. 
James  G.  Harvey,  for  the  resj)ondent. 

Taft,  C.  J.  V.  S.  c.  l.']2,  regidatcs  the  subject  of  "Marriage 
and  Divorce."     Section  270.'i  of  that  chapter  provides  that, 
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when  a  marriage  is  dissolved  pursuant  to  that  chajiter,  the 
libelee  is  forbidden  to  marry  a  person  other  than  the  lihulant 
for  three  years  from  the  time  sueli  divorce  is  granted,  unless 
the  libelant  dies.  Section  2704  enacts  that  a  person  who  vio- 
lates the  preceding  section,  or  lives  in  this  State  under  a  nuir- 
riage  relation  forbidden  thereby,  shall  bo  imprisoned,  etc.  In 
Side  V.  Shatlucl;  G9  Vt.  403,  38  Atl.  81,  40  L.  11.  A.  428,  it 
was  hold  that,  when  a  libelee  in  such  a  case,  residing  in  this 
State,  went  into  the  State  of  Xew  Hampshire,  was  there  mar- 
ried, and  returned  to  this  State,  her  marriage  was  lawful  here. 
The  respondent  is  complained  of  under  section  2704  ff»r  living 
under  a  marriage  relation  forbidden  by  section  2703.  The  uuvr- 
riage  was  solenniized  in  Xew  IIami)shire;  and  if  the  respondent 
and  Hattie  IM.  Koycc,  the  person  to  whom  ho  was  married  in 
that  State,  are  lawfully  man  and  wife  in  this  jurisdiction — as 
they  are  under  the  authority  of  Stale  v.  Shatlucl',  supra — it 
follows  that  they  cannot  be  punished  for  living  together  in  that 
relation  in  this  State.  State  v.  Shaltuclc,  supra,  is  decisive  of 
this  case. 

Judgment  overruling  the  demurrer  reversed.  Demurrer  sus- 
tained. Information  adjudged  insuificient,  and  quashed,  and 
the  respondent  discharged. 


pAULsox  V.  State. 


118  Wis.  89—94  N.  E.  Rep.  771. 


Decided  May  8,  1903. 

MuRDFR — CouPiTS  Dkucti  Evidknce — MiscoNiniCT  OF  Coi'xsFT. — Prk.t- 
UDiciAL  Tkstimo.nv:  Proof  as  to  cause  of  death  incriminating  cir- 
cumstances— Identity  of  charred  remains — Improper  and  prejudi- 
cial testimony  as  to  other  and  distifict  criminal  acts  committed  by 
the  accused — What  is  prejudicial  error — Xon-waiver  of  error — Er- 
roneous exclusion  of  explanatory  testimony — Untcarranted  and  prej- 
vdicial  remarks  by  the  District  Attorney  in  his  opening  statement 
Photographs  in  evidence — Error  in  not  striking  out  opinionative, 
uncertain  and  unreliable  testimony — Conduct  and  declarations  of 
accused,  etc.,  during  flight — Failure  to  request  limiting  instruc- 
tion— Alibi  met  by  expert  testimony. 

1.  The  evidence,  as  it  appears  in  the  statement  of  tlie  case  and  lu  the 
Vol.   XV— 32 
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opinion,  held  sufflclent  to  Justify  the  Jury  In  finding,  and  Idontlty 
of  the  deceased,  that  she  came  to  her  death  by  criminal  means 
and  the  guilt  of  the  accused. 

2.  Proof  of  defendant's  previous  hlstoiy,  his  being  tried  for  another 

crime,  etc.,  was  improper  and  prejudicial.  "From  the  time 
when  advancing  civilization  bcKan  to  recognize  that  the  pur|ioae 
and  end  of  a  criminal  trial  is  as  much  to  discharge  the  Innocent 
accused  as  to  punish  the  guilty.  It  has  been  held  that  pvidenee 
against  him  should  be  conllned  to  the  very  offense  charged,  and 
that  neither  general  bad  character,  nor  commission  of  oilier 
specific  disconnected  acts,  whether  criminal  or  merely  meretric- 
ious, could  be  proved  against  him.  Tliis  was  predicated  on  the 
fundamental  principle  of  justice  that  the  bad  man  no  more  than 
the  good  ought  to  be  convicted  of  a  crime  not  committed  by 
him." 

3.  It  was  gross  error  to  permit  the  prosecution  to  prove  that  three 

years  before  the  alleged  crime  the  accused  had  been  convicted 
of  larceny,  or  In  permitting  any  other  derogatory  facts  to  be 
proved  against  him. 

4.  It  was  clearly  erroneous  to  allow  parol  evidence  as  proof  of  previ- 

ous court  proceedings. 

5.  To  warrant  a  court  of  review  In  deeming  an  error  harmless,  it 

should  api)ear  beyond  doul)t  that  the  error  complained  of  could 
not  have  prejudiced  the  rights  of  the  party. 

6.  It  was  reversilile  error  for  the  District  Attorney  to  make  a  state- 

ment of  fact  to  the  Jury  in  his  opening  statement,  which  was 
afterwards  In  no  wise  supported  by  proof. 

7.  It  was  not  error  to  give  In  evidence,  photographs  of  the  burnt 

premises,  where  the  deceased  met  her  death. 

8.  The  ruling  of  the  court  Ijelow  on  a  motion  to  strike  out  certain 

testimony  were  not  to  be  disturbed  where  the  court  l)e!o\v  had 
a  better  opportunity  to  pass  upon  it  correctly  than  the  review- 
ing court. 

9.  "Conduct  of  a  suspected   person  after  the  crime  Is  a  legitimate 

Buljjcct  for  consideration,  as  bearing  upon  the  proliability  of  his 
guilt;  and  it  Is  not  easy,  if  at  ail  possil)lc,  for  courts  to  diaw 
any  line  segregating  those  acts  which  to  some  minds  may  seem 
significant  of  guilt  from  those  which  are  irrelevant  because 
Justifying  no  such  Inference." 

10.  Failure   to  instruct   the  jury,   that   impeaching   testimony   should 

not  be  considered  as  substantive  evidence  of  guilt.  Is  not  ground 
for  reversal,  where  the  accused  did  not  ask  an  instruction 
thereon. 

11.  Where  the  accused  testified  as  to  riding  on  an  engine  of  a  partic- 

ular description,  it  was  proper  to  show  by  a  braiveman,  familiar 
with  that  line  of  railroad,  that  such  engines  are  not  used 
thereon. 

12.  While  it  Is  to  be  greatly  regretted  that  the  labor  of  the  protraet- 

ive   trial   should   be   lost,   no   such   consideration   can   bear  any 


itiiil  inouns 


:  the  burnt 


PAULSON  f.  STATE. 


400 


comparison  In  Importance  to  the  possibility  of  an  Innocent  n\an 
being  convicted. 

Supreme  Court  of  Wisconsin. 

Error  to  Circuit  Court,  Jjuffalo  County;  Hon.  E.  W.  ITcliiis, 
Judfjo. 

Erick  L.  Paulson,  convicted  of  murder  in  the  first  degree, 
brings  error,    lleversed. 

STATKMKNT  OF   CASE. 

Writ  of  error  to  conviction  and  sonteiice  of  the  pininfiff  in 
error,  hereinafter  callod  the  "defendant,"  of  niurdiT  in  tliu 
first  d(\i!;ree,  for  the  murder  of  one  !Mary  SeUlon  at  the  town 
of  Pe])in  on  June  16,  1808.  The  general  course  of  events,  as 
claimed  hy  the  ])rosecution,  was  substantially  as  follows: 

On  the  date  named,  Thomas  Seldon,  a  farmer,  residing  ahout 
two  miles  from  Pepin,  left  home  to  attend  a  vet(;rans'  reunion 
at  Pe])in,  together  with  all  his  family  except  his  sixteen-year- 
okl  daughter  !Mary,  who  was  left  in  charge  of  the  house,  at  from 
9:30  to  10:30  in  the  forenoon.  He  left  approximately  t$400  in 
a  locked  secretary  in  said  hcmse,  containing,  amongst  other 
things,  thirteen  $20  gold  ])iece3  and  one  $10  gold  ])ieee,  the 
remainder  being  mainly  in  paper,  with  some  silver.  The 
(laughter,  Mary,  was  a  quiet,  home-staying  girl  of  cheerful 
disposition,  and  exhibiting  nothing  abnormal  in  her  disposition 
Somewhere  about  1  o'clock  the  house  was  discovered  to  be  on 
fire  by  a  passing  farmer,  who  entered  the  premises,  saw  no  one, 
made  some  entirely  futile  attempts  at  cheeking  the  fire,  and 
then  devoted  himself  to  setting  at  liberty  certain  animals,  and 
saving  a  buggy,  and  perhaps  other  property,  from  the  sheds; 
he  not  being  able  to  enter  the  house  by  reason  of  its  being 
locked  and  by  reason  of  the  extent  of  the  conflagration.  An 
hour  or  two  later,  when  the  destruction  was  practically  complete, 
Jlr.  Seldon,  and  about  the  same  time  some  others,  arrived  on 
the  ground,  and  about  this  time  was  discovered  the  triuik  of  a 
human  body  lying  in  the  cellar  of  the  one-story  kitchen,  ujnm 
what  ap])eared  to  be  the  coals  of  a  prepared  ])ile  of  firewood, 
entirely  distinct  from  the  debris  of  the  burned  building,  and  of 
magnitude  about  six  by  eight  feet  scpiare  and  some  eighteen 
inches  deep.  A  careful  search  in  the  ashes  under  the  place 
where  the  secretary  had  stood  resulted  in  the  fir.vling  of  no 
coins  except  two  nickel  pieces  and  a  two-shilling  pocket  piece; 
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also  tho  Idck  of  iho  see cctnrj.  Tlicro  is  no  cvidoiico  of  nny  one's 
being  known  to  enter  tho  premises  after  Scltlon's  deparUiro 
until  tho  discovery  of  the  fire,  exeept  a  son,  who  testifies  that  lio 
camo  from  another  farm,  \n\t  up  his  horses,  gf)t  something  to 
eat,  and  then  himself  went  to  Pepin  to  attend  tho  reunion,  per- 
haps an  hour  later  than  the  others.  The  dcfendiint  resided  with 
his  father  some  five  or  six  miles  in  an^ither  direction  from  tbo 
village  of  Pepin,  and  was  not  shown  to  have  any  recent  knowl- 
edge of  the  Seldon  premises.  It  was  proved  that  he  dc(.'laro(l, 
a  day  or  two  before  the  lOth,  that  he  was  without  money.  It 
appeared  that  certainly  on  the  morning  of  tho  l7th  lit;  was  in 
St.  Paul  and  ]\Iinneni)olis,  and  made  certain  ])ni«'lia'^cs,  and 
expended  money  to  the  amount  of  $20  or  $1*5.  Upon  inquiry 
he  claimed  to  have  started  for  St.  Paul  during  the  night  of  tliu 
15th,  an<l,  by  stealing  rides,  to  have  arrived  in  St.  Paul  about 
noon  of  the  IGth.  Evidence  was  oiTcred,  in  ('(nitradiclion  nf 
this,  that  ho  was  seen  at  Stockholm,  on  the  Wisconsin  side  of 
Lake  Pe])in,  and  again  in  Lake  City,  on  the  ^Minnesota  side,  in 
tho  evening  of  June  lOth,  and  that  a  boat  was  taken  fn»iu  the 
shore  at  Stockholm  the  evening  of  the  Kith,  and  found  on  tho 
shore  at  Lake  City  the  following  day.  The  idcntitication  of 
tho  defendant  as  the  ]ierson  so  seen  was  a  sid)ject  of  tlispnto. 
IIo  was  arrested  on  June  20th,  and  in  the  August  fi.ij,. 
made  his  escape  from  tho  county  jail,  after  bcii  '-  rnicd  that 
there  was  a  threat  of  lynching.     After  so  s  of  liidinir. 

during  whicdi  he  visited  his  father's  house  ■  tied  to  Xoriii 
Dakota,  where  he  adojited  an  assumed  name,  iiiid,  iiiicr  sonic 
farm  work,  spent  the  winter  in  a  shanty  in  a  rem  >  region, 
hunting  and  trap])ing.  Evidence  was  oifered  of  the  exiKinlituro 
by  him  of  considerable  sums  of  money,  ineludiug  some  six  or 
seven  $20  gold  ])ieces.  Other  fads  material  to  si)eeilic  errors 
appear  in  the  course  of  the  opinion. 

S.  G.  GUI  nan,  for  the  ])i.TintifT  in  error. 
L.  M.  Shirdcranf,  Altoi-uey  (Jeneral,  and   Waflrr  D.  Corri- 
gan.  Second  Assistant  Attorney  G(;neral,  for  the  Slate. 

OPIXTO.V. 

Dodo K,  J.  (after  stating  the  facts).  1.  The  first  branch  of 
the  contention  of  ])laintiff  in  error  is  that  the  e\  idiMice  was  not 
sufficient  to  establish  beyond  a  reasonable  doubt  either  of  the 
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tlirco  oliMiuntfl  of  llio  nlloiicd  criiiio — the  corpus  dcHcli,  tlio 
idciility  of  tlio  body,  nor  defciidant's  coiiiiiiission  of  tlio  crime. 
It  is  lU'itlier  iKccssnry  nor  sccinly  for  ns  to  express  the  coneln- 
sion  which,  na  individnals,  wo  niiiiht  hnve  reached  from  a 
consideration  of  all  this  evidence.  It  is  imnniterial  whether 
any  member  of  the  court  niif^ht  or  mi^ht  not  have  been  con- 
vinced beyond  a  reasonablo  doubt  of  all  or  any  of  these  ele- 
ments of  the  crime  charficd.  The  question  is  whether  tlu!  jury, 
as  reasonable  men,  mif;ht  Imvc  been  so  convinced;  and  in 
nppniaching  that  (juestion  it  must  be  recognized  that  tliey  had 
tlic  right  to  believe  one  witness,  and  equally  to  disbelieve  an- 
otlier  completely,  or  to  accept  as  true  and  correct  part  of  the 
testimony  of  any  witness  and  to  reject  other  i)arts ;  to  weigh  th(> 
iiilcrest  and  aiiiiiins  of  each,  and  in  so  doing  to  bo  affected  and 
guided  by  the  appearance  of  each  witness  and  liis  manner  of 
It'sli lying.  In  the  light  of  these  rules  and  considerations,  we 
proceed  to  examine  th(^  evidence. 

W(i  have  before  us  the  facts  tliat,  a  few  hours  liefore,  a  six- 
to('n-year-(dd  girl  was  left  in  this  farndir)use  with  every  proba- 
bility, from  her  character  and  habits,  that  she  would  be  found 
there  alive  on  tlie  return  oi  her  parents  later  in  the  day;  that 
a  body  was  found  after  the  destruction  of  that  house  by  fire, 
i.iider  circumstances  which  might  warrant  the  inference  that, 
at  the  expense  of  much  exci'tion,  a  considerable  (pnintity  of 
conlwood  had  been  carried  into  the  cellar,  and  the  body  ]daced 
upon  it  after  life  was  extinct.  Sui)])lementing  these  was  the 
circmiistance,  which  evidence  tended  in  some  measure  to  prove, 
thiit  a  robbery  had  occurred  in  the  house.  Ey  way  of  identifi- 
cation it  was  testified  that  the  bones  which  remained, 
consisting  of  the  head,  s])inal  column,  and  the  pelvic  bones, 
were  of  such  size  as  to  bo  consistent  with  tl'.o  description  of  this 
sixteen-year-old  girl ;  and  one  witness,  who  knew  her  intimately, 
tcstilied  to  similarity  in  aiipearance  of  the  teeth  to  those  of 
!Xfary  Seldon,  wdiich  were  described  as  ]ieculiar.  True,  in  many 
of  these  respects  doubt  might  well  arise  as  to  the  ability  of  a 
witness  to  testify  with  any  certainty  to  such  facts,  but  those 
doubts  were  within  the  province  of  the  jnry,  and  bore  not  n]ion 
the  competency  of  the  evidence,  but  upon  its  weight.  Hence, 
there  was  evidence  of  the  existence  of  a  dead  body,  of  its  iden- 
tity as  that  of  Miwy  Seldon,  wdio  was  alive  a  few  hours  before, 
and  there  were  facts  and  circumstances  from  which  might  well 
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have  been  drawn  inference  of  sntlden  and  unusual  deatli,  Avitli 
other  facts  and  circumstances  warranting  inference  against 
suicide  or  accident.  Under  the  rules  of  a  law  with  rcforoneo 
to  the  character  and  qnantiun  of  proof  necessary  to  ostnblisli 
the  corpus  delicti  and  identity,  as  declared  in  Buel  v.  Stale,  10-t 
Wis.  132,  80  X.  W.  78,  we  are  forced  to  the  conviction  that  the 
field  was  open  to  the  jury,  without  outrage  upon  reason,  to  bo 
satisfied  with  the  necessary  certainty  that  the  body  found  was 
that  of  !Mary  Seldon,  and  tha*:  her  death  had  occurred  by  crimi- 
nal moans. 

The  more  salient  evidence  bearing  upon  the  connection  of  thu 
defendant  with  such  crime  has  ali'cady  l)oon  related  in  the  state- 
ment of  facts.  The  presence  in  this  house  of  money  to  serve 
as  a  motive,  although  there  ia  little  or  no  evidence  that  the 
defendant  knew  of  it;  the  almost  coni])lete  desertion  of  this  and 
neighboring  farmhouses  by  reason  of  the  gathering  in  lV])iii; 
the  disappearance  of  the  money  (all  of  which  the  jury  might 
within  reason  have  believed  from  the  evidence) — present  o])]M>r- 
tunity  and  motive  for  one  living  in  the  neighborhood.  The 
fact,  if  the  jury  concluded  it  so  to  be,  that  defendant  a  day  or 
two  before  had  no  money,  and  on  the  following  day  had  nioiiev, 
is  significant.  The  further  fact,  in  this  immediate  conncrtioii, 
that  after  an  incarceration  of  a  few  months,  and  his  escape 
from  jail  to  the  J3akotas,  he  was  in  jwssession  of  money  in 
considerable  amounts,  including  gold  coins  such  as  disap]H'are(l 
from  this  house,  which,  it  must  be  confessed,  are  not  the  ctNti un- 
ary form  of  daily  exchange,  is  also  a  circumstance  entit'ed  to 
weight.  The  defendant,  at  great  length,  detailed  the  conrso 
of  his  transactions  and  the  extent  of  the  work  done  and  moneys 
earned  during  that  period,  and  that  evidence  was  subject  to 
analysis  and  credit  or  discredit,  according  to  probabilities,  bv 
the  jury,  and,  in  our  opinion,  might,  at  their  hands,  have 
received  such  construction  and  such  l)elief  as  to  constitute  to 
their  minds  a  false  story,  built  up  for  the  purpose  of  acconnting 
for  the  possession  of  this  amount  of  money  and  of  these  gold 
pieces,  and  therefore  in  itself  an  evidence  of  guilt.  During  this 
same  period  the  conduct  of  the  accused  was  covered  in  niinnto 
detail  by  the  production  of  witnesses  at  almost  every  stage  of 
the  events,  indicating  an  industry  and  intelligence  of  research 
on  the  part  of  the  prosecution  most  conunendable.  Tt  took  a 
wide  range,  covering  the  use  of  assumed  names,  of  various  stato* 
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ments  made  by  aecnscl  as  to  his  prior  history,  his  place  of  resi- 
dence, bis  possession  of  money  and  the  source  thereof, 
and  of  peculiar  precautions  in  the  giving  of  addresses  for 
the  receipt  of  mail  and  the  like;  many  of  which  might 
have  been  deemed  by  the  jury  significant  of  a  consciousness 
of  guilt  and  desire  to  elude  pursuit.  Of  course,  those  triors 
of  fnct  might  have  doomed  the  fact  established  that  defendant 
was  in  terror  of  lynching,  and  that  these  precautidus  wei-e  re- 
ferable thereto,  rather  than  to  any  sense  of  guilt;  but  equally 
tluy  might  not  have  so  believed,  and  the  weight  of  such  circum- 
stances as  proof  of  defendant's  guilt  of  the  crime  charged  was, 
therefoi'c,  in  their  hands;  and  with  their  conclusion,  confirmed 
by  the  o])inion  of  the  trial  judge,  indicated  by  his  overruling 
(if  motions  for  a  new  trial  and  in  arrest  of  judgment,  it  is  not 
the  province  of  an  apellate  court  to  interfere.  Again,  the  very  at- 
tempt to  establish  an  alihi  on  June  10th,  if  the  story  were  a  fabri- 
cation, as  the  jury  might  have  believed,  might  have  been  deemed 
significant  of  guilt,  especially  in  connection  with  the  furtive 
method  of  the  actual  trip  on  the  evening  of  June  lOth,  if  the 
jury  believed  in  the  identificatiim  of  defendant  at  Stockholm 
and  Lake  City.  Without  further  discussion  of  the  evidence, 
but  after  carefidly  consi<lcring  all  of  it,  we  find  ourselves  unable 
to  say  that  the  jury  might  not,  as  reasonable  men,  have  reached 
conclusions  adverse  to  defendant's  innocence  upon  each  and  all 
of  the  crime  charged,  beyond  reasomble  doubt;  and  we  should 
not  feel  bound  or  justified  in  denying  final  effect  to  their  decis- 
ion on  that  qucstiim  of  fact,  if  satisfied  that  it  has  been  reached 
without  the  inthiencc  of  improper  evidence  and  under  correct 
rules  of  law. 

2.  Several  assignments  of  error  are  predicated  iii^on  the  in- 
troducing in  evidence,  over  objection  and  exception,  of  certain 
items  of  defendant's  history  in  no  wise  connected  with  the  crime 
charged,  but  tending  to  vilify  or  degrade  him  in  the  minds  of 
the  jury;  especially  that  some  throe  years  before  he  had  been 
guilty  of  stealing  a  quantity  of  rye  from  a  farmer  in  ^linnesota ; 
that  at  first,  on  preliminary  examination,  he  pleaded  guilty,  but 
later,  when  arraigned  for  trial,  he  changed  front,  and  denied 
guilt;  that  after  commitment  by  the  justice  he  was  c(mfined  in 
jail;  that  he  was  tried  upon  an  indictment  the  contents  of 
which  were  testified  to  orally;  that  four  witnesses,  whose  names 
were  given,  testified  against  him;  that  a  verdict  of  guilty  was 
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rctnrnod  against  him,  and  that  the  court  sentenoed  him  ro  tLe 
State  Reformatory.  All  the  foregoing  was  given  verbiilly  in 
making  the  State's  original  case,  against  objection  for  iniinatc- 
riality  and  because  not  the  best  evidence.  In  addition  to  this, 
the  State  introduced  the  cei'tified  record  of  a  conviction  for 
larcc:jy  of  certain  rye  in  189,5,  and  of  sentence.  Anotlicr — 
perhaj)s  trifling — item  of  cvidenPi.;  was  to  the  effect  that  five 
years  before  the  oifcnse  charged  defendant  had  been  a  medicine 
peddler. 

From  the  time  when  advancing  civilization  began  to  recog- 
nize that  the  purpose  and  end  of  a  criminal  triid  is  as  ninoli  to 
discharge  the  innocent  accused  as  to  punish  the  guilty,  it  has 
been  held  that  evidence  against  him  should  be  coniincd  to  the 
very  offense  charged,  and  that  neither  general  bad  cliai'acter 
nor  commission  of  other  specific  disconnected  acts,  whether 
criminal  or  merely  meritricious,  could  be  proved  against  him. 
This  was  predicated  on  the  fundamental  principle  of  justice  that 
the  bad  uum  no  more  than  the  good  ought  to  be  couvictccl  of  a 
crime  not  committed  by  him.  An  exception  is  indulged  whoi'c 
other  crimes  are  so  coiuiected  with  the  one  chai'ged  that  their 
commission  directly  tends  to  prove  some  element  of  the  latler— 
usually  guilty  knowledge,  or  some  specific  intent.  We  iiiciition 
this  exception  merely  for  accuracy,  to  qualify  the  geiierulitv 
of  the  foregoing  statement.  It  obvio\isly  can  have  no  ai)|)li('a- 
tiou  to  such  remote  and  disconnected  events  as  those  here  pre- 
seute<l.  The  cases  in  which  overzealous  prosccniors  have  tres- 
passed upon  this  ride,  so  that  appellate  courts  have  bad  occasion 
to  give  it  reiteration,  are  almost  without  luunber.  ^Mauy  are 
collected  in  a  note  in  Whart.  Crim.  Ev.  (!»th  e(l, )  §  ;30.  A  few 
others  may  be  cited:  l\c(jina  v.  Odd  if,  5  Cox  Cr.  C.  210;  lloijd 
V.  VnUcd  SUdcs,  142  U.'  S.  450,  4.-.S,  J 2  Snp.  Ct.  2!)2,  ;;r,  L. 
Ed.  1077;  Shajfncr  v.  CommonircaUh,  72  Pa.  St.  00,  13  Am. 
Hep.  049;  Commonuenllh  v.  Jaclisun,  132  ^lass.  10;  Siilllran 
V.  O'Lcarij,  140  ^Fass.  ;>22,  1.5  X.  E.  77.5;  Lifjiilfool  r.  fcnylc, 
10  :Mich.'.507;  Albvicht  v.  Stale,  0  Wis.  74;  *sV/u/.srr  v.  Slair, 
30  \\h.  429;  State  r.  Miller,  47  Wis.  .5;'iO,  3  X.  W.  31 :  Infjnils 
V.  Slate,  48  Wis.  047,  0.54,  4  X.  W.  78.5;  Fos,sdahl  v.  Stale,  SI) 
^Vis.  482,  02  X.  W.  185.  The  foregoing  cases  arc  referred  to 
not  so  much  to  establish  the  ride  that  evidence  of  such  reinofo 
acts  is  irrelevant,  and  therefore  inadmissible,  for  that  iiiiist  he 
obvious  at  a  glance.     That  one  stole  rjc  from  some  one  iu 
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Hinnesota  In  1805  has  no  tendency  to  prove  that  ho  committed 
this  murder  in  Wisconsin  in  1808.  They  are  cited  more  es- 
pecially to  show  how  uniformly  courts  have  hold  that  one  cnniiot 
be  deemed  to  have  had  fairly  tried  before  a  jury  the  question 
of  his  guilt  of  the  offense  charged  when  their  minds  have  been 
prejudiced  by  proof  of  bad  character  of  accused  or  former 
misconduct,  and  thus  diverted  and  perverted  from  a  deliberate 
and  impartial  C(msidcration  of  the  question  whether  the  real 
evidentiary  facts  fasten  guilt  upon  him  beyond  reasoual)le 
doubt.  In  a  doubtful  case  even  the  trained  judicial  minrl  can 
hardly  exclude  the  fact  of  previous  bad  character  or  criminal 
tendency,  and  prevent  its  having  effect  to  swerve  such  mind 
toward  accepting  conclusion  of  guilt.  !Muoh  less  can  it  be  ex- 
pected that  jurors  can  escape  such  effect.  In  a  case  of  this  s(U't, 
where  it  is  believed  that  so  horrible  a  crime  has  been  cumiiiilted 
and  where  naturally  and  properly  there  is  great  anxiety  that 
such  outrage  do  not  go  without  retribution  upon  the  perpetra- 
tor, as  to  whose  identity  the  field  of  speculation  is  wide,  the 
tendency  to  fasten  suspicion  upon  some  member  of  the  coiii- 
miuiity  whose  record  is  bad  is  very  strong,  and  fraught  with 
great  danger  to  the  unfortunate  individual,  however,  iiiniiccnt. 
In  such  a  case  a  most  imperative  duty  rests  upon  the  Court 
to  take  every  precauticm  that  such  facts  as  we  are  now  c msid- 
cring  do  not  reach  the  knowletlge  of  the  jury.  While  it  is  awful 
that  such  a  tragcnly  as  ibis  may  happen  in  a  civilized  com- 
miuiity,  and  the  guilty  man  escape  ])nnis]niK'nt,  it  is  inex- 
pressibly worse  that  the  law  itself  should  add  thereto  the  still 
more  terrible  crime  of  imprisoning  for  life  an  innocent  ])ersou ; 
thus  subjecting  the  c(/muMinily  to  two  crimes,  instead  of  one;, 
and  leaving  the  criminal  still  UM])unished.  Whether  such  resnit 
has  been  accomplished  by  the  judgment  here  W(!  cannot  know 
with  certainty,  but  it  is  at  least  ])ossible,  if  the  minds  of  the 
jury  have  been  subjected  to  the  perverting  influence  of  irrele- 
vant facts  .and  circumstances,  which  do  not  logically  nor  legally 
tend  to  establish  guilt,  but  which  may  naturally  turn  sns[)icion 
in  defendant's  direction,  and  create  a  prejudice  against  him, 
depriving  him  of  that  imj'artiality  and  anxious  regard  for  his 
.safety,  if  innocent,  which  the  jury  owed  him  were  he  the  vilest 
of  the  vile. 

The  Attorney  General   seeks,  not  so  nuudi  to  justify,  but 
rather  to  palK^te,  the  admission  of  the  testimony  as  to  the 
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criminal  proceedings  on  the  ground  that  the  Court  ruled  it 
admissible  as  tending  to  identify  the  transaction  with  lliat 
claimed  to  have  been  mentioned  by  the  defendant  to  the  District 
Attorney  in  aecomiting  for  his  possession  of  the  money  he  spent 
in  ^linneapolis  and  St.  Paul.  ]t  could  not  be  so  justified,  even 
if  it  had  such  tendency.  The  fact  of  previous  guilt  or  convic- 
tion Avas  not  a  jiroper  one  to  be  proved,  and  defendant's  own 
admission  there<if,  standing  alone,  would  not  have  been  ad- 
missible. It  could  come  in  only  because  it  was  a  ])art  of  a  state- 
ment relating  to  oilier  and  relevant  facts.  JAglilfoot  v.  Vcuph, 
IG  W\c\\.  5oV;  Coleman  v.  People,  55  N.  Y.  81,  89.  It  cuuld 
not  open  the  door  for  affirmative  and  original  proof  of  the  fur- 
bidden  fact.  Defendant  had  a  right  to  go  to  the  jury  ui)(iu 
contention  of  eitlier  falsity  or  inaccuracy  of  the  testimony  that 
he  had  made  such  statements;  which,  by  the  wav,  hardlv  admit- 
ted  conviction,  even  as  narrated  by  some  of  the  witnesses  to  tlio 
conversation.  Further,  however,  the  extended  and  graphic  nar- 
rative of  the  proceedings  in  the  ^Minnesota  court  was  not  at  all 
necessary  to  the  attem]»ted  identification.  The  only  word  frmu 
the  witness  who  gave  it  whi(di  could  have  had  any  relevancy  to 
the  case  on  trial  was  the  statement  that  only  on  one  occasidu 
was  defendant  present  in  the  ^Minnesota  court,  thus  giviiia; 
significance  to  the  testimcmy  of  Johnson,  the  then  prosecutiii'^ 
witness,  that  defendant  declared  to  him  that  all  money  received 
for  the  rye  in  (pu'stion  had  been  spent.  It  should  be  nuteil, 
however,  that  no  such  excuse  was  even  offered  for  admitting  in 
evidence  the  certified  record  of  the  conviction.  Tliat  Avas  ex- 
l)ressly  received  by  tlie  Court  to  prove  the  fact  that  defendant 
had  been  convicted  of  a  crime. 

AVe  are  thus  brought  irresistably  to  the  conclusion  that  ])al- 
pable  and  grave  error  was  committe<l  in  permitting  any  of 
these  derogatory  facts  to  be  proved  against  the  accused  in  any 
way.  In  addition  to  this  fundamental  error,  it  was  also  c'eaily 
erroneous  to  allow  pa'*<d  proof  of  the  various  court  proceeilintis, 
of  which  the  best  and  only  ])r()per  evidence  was  the  recur,]. 
Kirscliiier  v.  Slate,  9  Wis.  .1-10,  145;  Iixjalh  v.  Slate,  48  Wis. 
047,  (555,  4  X.  W.  785.  Even  for  purjioses  of  impeachiiienr, 
parol  proof  of  a  prior  conviction  can  be  made  only  by  virtue  of 
statute  (secti<m  4()T.'5,  Itev.  8t.  3  898),  and  then  only  by  cruss- 
examination.  To  that  extent  only  has  the  ))res(!nt  statute  modi- 
fied the  rule  declared  iu  the  two  cases  last  cited. 
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That  the  errors  committed  in  the  admission  of  those  varions 
items  of  evidence  were  well  calculated  to  pi-ejudico  the  accused 
cannot  be  seriously  doubted.  His  rijiht  was  to  have  the  jury 
weigh  all  the  suspicious  circumstances  ujion  the  i^resumjjtion 
that  he  was  a  man  of  ordinarily  good  character  and  reputation; 
to  dwell  upon  the  consideration  that  circumstances  may  be  ac- 
cumulated against  any  jierson,  and  the  conclusion  of  guilt  be 
still  in  reasimable  doubt,  for  the  reason  alouo  that  ordinary 
persons  seldom  or  never  commit  such  atrocities  as  this.  Hardly 
any  consideration  could  more  ]n'obably  hasten  the  jury  to  ignore 
that  doubt  than  that  the  accused  was  not  one  of  ordinary  charac- 
ter, but  a  convicted  criminal,  familiar  with  the  inside  of  jails 
and  their  debauching  eifects.  When  distinct  error  is  commit- 
ted, courts  cannot  lightly  assume  that  no  prejudice  has  resulted. 
Prejudice  is  the  ordinary  result  of  breach  of  a  rule  of  law, 
else  the  rule  itself  could  have  no  right  to  exist.  To  warrant 
Appellate  Courts  in  deeming  an  error  innocuous,  it  is  said : 
"It  should  appear  beyond  a  doubt  that  the  error  complained  of 
did  not  and  could  not  have  prejudiced  the  rights  of  the  party 
duly  objecting."  B.  cG  .1.  liaUwdi)  v.  O'Reilhj,  158  IJ.  S.  XU, 
m,  15  Sup.  Ct.  830,  30  L.  Ed*  1000.  Such  considerations 
as  just  stated  constrain  us  to  disagreement  with  the  contention 
that  the  error  in  ])roving  the  various  derogatory  or  degrading 
facts  in  defendant's  history  must  be  deemed  nou])r(>judicial, 
because  afterward  the  defendant  took  the  stand  as  a  witness, 
and  thereby  opened  the  door  to  proof  of  a  ])rior  c(mvicti<»n  by 
way  of  impeachment,  so  that  at  worst  this  objectionable  evi- 
dence was  merely  received  out  of  order.  To  this  it  might  well 
be  urged  that  the  or<ler  in  which  facts  are  brought  to  tlu;  minds 
of  the  jury  may  substantially  vary  the  effect.  Tt  is,  however, 
sufficient  answer  to  this  argument  that  the  evidence  received 
over  objection  far  exceeded  anything  which  would  have  been 
admissible  by  way  of  impeachment,  even  after  defendant  had 
testified.  Proof  of  specific  acts  of  crime  or  misconduct  is  gen- 
erally not  admissible  for  imi)eachment.  lloscoe  Cr.  Ev.  (11th 
ed.)  pp.  95,  142;  Bex  v.  Layer,  10  How.  St.  Tr.  285;  Com- 
monwealth V.  O'Brien,  119  ^Mass.  342,  20  Am.  Hep.  325; 
Carlhaus  v.  Slale,  78  Wis.  5G0,  47  X.  W.  029 ;  Bmerij  v.  Slate, 
101  Wis.  027,  050,  78  N.  W.  145.  It  is  only  by*  virtue  of 
statute  that  the  fact  of  previous  convictiim  is  an  exception  to 
that  rule.     (Sec  note  to  section  4073,  llev.  St.  1S9S;  Koscoe 
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Cr.  Ev.  p.  95).  That  statute  pevmita  no  other  cxocplion  limn 
proof  of  the  fact  of  conviction,  and  permits  that  proof  only  hy 
cross-examination  of  the  witness  himself,  or  hv  the  record. 
The  trial  conrt  permitted  proof  of  various  specific  facts  tc.iiliinf 
to  degrade  the  defendant,  other  than  the  mere  fact  of  conviciinn, 
and  permitted  that  proof  to  be  made  by  parol  evidence  i'vn-.u 
witnesses  other  than  accused.  This,  as  already  stated,  cimli] 
not  have  been  done  by  way  of  im])eachment ;  hence  the  eirnr 
was  in  no  wise  cured  or  waived  by  the  fact  that  defendant  Iml; 
the  stand,  .and  thereby  subjected  himself  to  proper  impeai-hiu^ 
evidence. 

3.  Error  is  also  assigned  because  defendant  was  precluded 
from  proving  the  balance  of  a  conversation,  part  of  which  llio 
State  had  given.  The  Coiirt  a])]>arently  ap])lied  rather  strictly 
a  rule  limiting  cross-examination  to  the  exact  subject  of  direct 
examination.  The  right  of  a  party  to  call  witnesses  to  testify 
further  as  to  a  conversation  of  which  ])art  has  been  jn-oved  by  his 
adversary  is  not  so  limited.  In  general,  such  ]'arty  has  a  right 
to  give  the  Avhole  of  such  conversation,  at  least  so  fiir  as  it  Ims 
relation  to  the  subject-matter  of  the  action,  and  is  not  conlined 
to  that  particular  ]iart  thereof  given  by  his  adversary.  Tioscne, 
Crim.  Ev.  (11th  ed.)  p.  51  ;  Mark  v.  'Shilc.  48  Wis!  27 1,  2711; 
4  :N'.  W.  445);  Piano  Co.  v.  Frawloy,  08  AVis.  577,  5S5,  ',V2,  X. 
W.  7<i8;  Fciih)  v.  Stale,  100  Wis."  ;]01,  307,  75  X".  W.  !m;0; 
Fraiil:  v.  Stale,  27  Ala.  37;  Do<hon  v.  Stale,  SO  Ala.  00.  5 
South,  4S5.  The  ])(uMion  of  the  conversation  drawn  out  by  the 
State,  among  other  things,  was  made  a  basis  for  argument  thiit 
the  money  which  defendant  ha<l  in  Dakota  in  the  fall  ot"  IS'.IS 
was  the  same  stolen  at  the  Seldon  house,  because  he  visited  his 
fathers  house  before  going  west,  and  might  thus  have  npos- 
sessed  himself  of  that  money.  If,  in  the  same  conversatinn, 
defendant  negatived  such  inference  by  explaining  where  and 
how  he  obtaineil  money — as  we  understand  he  did — such  state- 
ments related  to  the  same  subject-nuitter,  and  served  to  exjtlain 
and  qualify  the  portion  made  use  of  by  the  State.  We  arc 
persuaded  that  the  exclusion  of  ])roof  of  other  ])arts  of  this 
conversation  was  error  which  might  well  have  ])rejudiceil  de- 
fendajit  by  withholding  from  the  jury  the  fact  that  his  whole 
statement,  taken  together,  rebutted,  instead  of  su])porte(l,  the 
inference  urged  by  the  ]U'<)secution. 

4.  Error  is  also  assigned  upon  the  claim  that  the  District 
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Attorney,  in  his  opening  to  the  juvv,  before  the  takina;  of  any 
evidence,  stated  as  a  fact  that  the  acensed,  on  the  day  Ix-fore 
the  event,  was  seen  so  close  to  tlie  house,  and  under  such  cir- 
cumstances, as  to  arouse  sus])icinn  of  a  bad  ])ur[)()se — ni)t  u])on 
the  traveled  highway,  but  npon  the  road  east  of  the  Scldon 
house,  in  the  edge  of  the  woods,  in  com])aiiy  with  unknown 
persons,  who  immediately  disapjieared,  and  went  into  the 
woods — of  which  facts  not  the  slightest  shred  of  evidence  ap- 
peared throughout  the  case.  Such  a  statement  was  undoubtedly 
calculated  to  greatly  prejudice  the  accused.  It  served  to  kee]) 
hiin  in  the  minds  of  the  jury,  marked  as  a  legitimate  person 
for  suspicion,  while  the  various  facts  and  circumstances  were 
being  brought  out  in  evidence,  which  otherwise  would  have 
had  no  special  ajiijlieation  to  him.  It  also  su])plied  to  their 
minds  that  which  was  especially  lacking  in  the  evidence, 
namely,  the  prior  contact  of  the  accused  with  the  imuu'diate 
vicinity,  at  any  rate  within  many  yeai's.  If  the  prosecuting 
attorney  made  such  a  statement  without  a  well-founded  belief 
that  the  proof  was  in  his  hands,  he  could  not  be  too  stnmgly 
reprehended,  and  the  ])rejudice  would  bo  so  obvious  as  to  uiake 
very  cogent  ground  for  the  Circuit  Court  to  deny  or  set  asido 
convicticm.  We  arc  loath  to  believe  that  he  could  have  been 
guilty  of  such  a  breach  of  professional  and  official  ethics;  and, 
while  it  is  somewhat  difficult,  in  \\o\v  of  the  al)solute  absence 
from  the  record  of  any  offer  to  nudsc  such  proof,  to  conceive 
circumstances  which  should  justify  it,  we  must,  in  justice  t) 
the  high  character  of  this  officer,  indulge  ourselves  in  the  belief 
that  at  the  time  of  making  the  statement  he  thought  he  hud 
witnesses  to  testify  to  such  fact.  We  shall  content  ourselves 
with  pointing  out  the  im])ropriety  of  the  statement  in  the  ab- 
sence of  such  well-founded  belief,  without  attempting  to  dcciile 
whether  the  statement  of  itself  must  constitute  reversible  error, 
in  the  absence  of  any  reqnest  to  the  trial  court  to  take  action 
to  rebuke  the  same,  and  warn  the  jury  against  allowing  it  any 
effect. 

5.  Error  is  alleged  npon  the  introduction  of  a  nuiubpr  of 
photographs  showing  the  ruins  and  the  surrounding  ])remises. 
Testimony  showed  them  to  be  ccjrrect  re])res('ntations  of  the 
scene  attempted  to  bo  portrayed.  We  think  tluy  fall  within 
the  rule  of  admissibility  as  outlined  in  Scclcck  v.  Jancsuille, 
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104  Wis.  574,  SO  X.  W.  944,  47  L.  Pt.  A.  001,  7G  Am.  St. 
Hop.  8J)2,  and  that  tlio  error  is  not  well  assifrnod. 

Neither  can  wo  persuade  ourselves  that  there  is  reversihlo 
error  in  the  adiuission  in  ((vi(h'nee  of  a  ])artially  hurned  block 
of  wood  taken  from  the  i)ilc  of  charcoal  on  which  the  body  was 
found. 

Again,  the  refusal  to  strike  out  the  testimony  of  a  witness — 
Gliult — to  the  ciTect  that  he  was  of  the  o])iiiion  that  accused 
was  the  same  ])erson  seen  hy  him  in  Lake  City,  ^linn.,  iIk; 
evening  of  June  10th,  whicdi  is  assigned  as  error,  we  tliiiik 
should  be  sustained.  The  language  of  the  witness  as  to  reiicli- 
ing  a  belief  of  the  identity  of  the  two  from  information  de- 
rived from  others  luight  well  have  been  construed  as  a|)i»lyiii!,' 
to  a  conclusion  reached  by  hiui  before  seeing  the  defemlant, 
and  is  not  inc(m8istent  with  the  view  that  the  testimony  to  his 
identity  was  based  uptm  memory  of  the  person  seen  at  Lake 
City  and  observation  of  the  defendant  in  court.  Of  course, 
the  trial  court  had  a  better  opportunity  to  judge;  on  that  (pies- 
tion,  and  we  cannot  disturb  his  resolution  of  the  uncertainty 
arising  from  the  testimony. 

A  large  amount  of  evidence,  not  necessary  to  mention  in 
detail,  was  given  with  reference  to  the  conduct  of  defcndiuit 
during  the  period  of  his  flight  from  arrest,  covering  his  con- 
duct, nuuierous  declarations  shown  not  to  be  true,  the  use  of 
assumed  names,  his  places  of  residence,  llie  use  of  money, 
carrying  of  firearms,  and  the  li''e.  This  has  been  examined 
carefully,  without  im])ressing  ujum  us  that  it  ]>resents  any- 
thing of  prejudicial  error.  Conduct  of  a  suspcM'tcd  juirson 
after  the  crime  is  a  legitima'o  subject  for  consideration,  as 
bearing  upon  the  probability  of  his  guilt;  and  it  is  not  easy, 
if  at  all  possible,  for  courts  to  draw  any  line  segregating  those 
acts  which  to  some  minds  nuiy  seem  significant  of  guilt  from 
those  which  are  irrelevant  because  justifying  no  such  infer- 
ence. We  are  unable  to  say  that  any  of  those  assigned  as  er- 
ror necessarily  fall  within  the  latter  category. 

Complaint  is  made  that  the  State  was  allowed  to  inti'iidnee 
in  rebuttal  proof  of  a  conversation  in  whicli  th(!  defendant 
was  said  to  have  stated  that  he  knew  a  "place  where  he  could 
get  some  money,  and,  if  there  was  anybody  in  the  house,  it 
would  be  easy  to  hit  him  cm  the  head,  and  nobody  would 
ever  find  out."     Defendant  had  been  asked  on  cross-cxamiua- 
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tion  if  he  did  mako  such  a  slafeincnt  to  tlio  witness  at  tlic 
time  alleged,  and  denied  it.  The  evidence  is  claimed  to  have 
been  used  not  merely  for  pnrjioses  of  iiiipeachiiient,  hut  n^ 
substantive  proof  of  knowledge  of  opportunity,  and  hence  of 
motive.  Of  course,  if  it  were  admissible  at  all  for  the  hitter 
purpose,  it  should  have  been  oilVred  by  the  State  in  its 
original  case.  OtTered  as  it  was,  its  admission  Avas  justified 
merely  by  the  fact  that  defendant  had,  on  cross-examination, 
denied  the  conversation.  ]t  was  presumptively  otfered  and 
received  only  as  impeaching  him,  and  the  Court  might  well 
have  instructed  the  jury  that  they  were  to  consider  it  only  for 
that  purpose,  if  so  recpiested.  Inasmuch  as  no  such  r('(|U('st 
was  made,  however,  we  can  discover  no  s])ecific  reversil)l(!  er- 
ror in  connection  with  it.  The  evidence  was  admissible  at 
the  time  it  was  olTercnl. 

A  former  brakeman  of  the  TJurlington  Ilailroad  was  al- 
lowed to  testify  that  in  IS'.iS  the  engines  used  liy  lliat  com- 
pany did  not  correspond  with  that  described  by  the  det"eu(hint 
as  mounted  and  ridden  by  him  on  his  allcgcMl  tri]i  to  ]\!ii)ue- 
apolis  (m  the  night  of  the  ITdh.  Tlio  witness  had  qualified 
himself  by  testifying  that  he  knrw  the  only  type  of  engines 
which  were  used  by  that  railroad.  Whether  this  was  true 
or  not,  it  qmilified  him  prima  fucie  to  state  their  cliaracteris- 
tics,  and  thjit  they  did  not  have  the  aitpliances  which  defend- 
ant had  dt!scribed  u|Min  the  engine  Itoardcd  by  him. 

We  find  no  other  assignment  of  error  which  seems  to  re- 
quire sjieeific  consideration  in  this  (q)inion. 

For  the  reasons  above  stated,  the  jury's  decision  of  guilty 
is  inconclusive.  They  have  reached  it  oidy  by  considering 
facts  Avhich  the  law  denies  them  the  right  to  consider.  They 
have  been  deprived  of  facts  which  the  law  re(iuired  they 
should  know  and  consider.  It  is,  of  course,  greatly  to  be  re- 
gretted that  the  great  labor  of  this  ])rotracted  trial  should 
have  been  rendered  futile  by  these  errors  therein.  No  such 
consideration  can,  however,  bear  any  comparison  in  import- 
ance to  the  possibility  that  an  innocent  nuui  is  :u)W  snifering 
imprisonment  at  the  hands  of  the  government.  That  he  is 
innocent  is  presumed  in  all  courts  until  a  conviction  has  been 
had  without  departure  from  the  rules  which  the  law,  in  its 
wisdom,  has  found  necessary  for  the  protection  of  the  sa:^ty 
and  freedom  of  the  individual. 
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r>v  TiiR  OonnT — Judgiiicnt  reversed,  nnd  onnao  rciniiiidod 
for  a  new  trial.  The  warden  of  iho  Slate  Prison  will  deliver 
the  plaintiff  in  error  to  the  sheriff  of  JJnffalo  County,  \vli()  is 
directed  to  keep  the  sai<l  Paulson  in  his  custody  uiilil  lie  is 
duly  discharged  therefrom,  or  imtil  otherwise  ordered  accord- 


ing to  law. 


Pkoplk  v.  Lavkjue. 

136  Cal.  503—69  Pac.  Rep.  226. 

Decided  June  7,  1902. 

Ni:w  Trtat. — FonoEiiY — iNSTRt'CTioxs:  Netvly  discovered  testlmnvy— 
What  is  not  cumulative  testimony — Financial  condition  of  prose- 
cuti7ig  witness — Misleading  instruction. 

1.  Where  It  appears  that  upon  the  trial  of  a  defendant  charged  with 

the  forgery  of  a  note,  the  evidence  was  strongly  conflicting  and 
the  evidence  on  the  part  of  the  prosecution,  leaving  out  of  viow 
that  for  the  defendant,  was  extremely  slight  and  unsatlsiVtory, 
matters  which  In  ordinary  cases  might  be  disregarded  on  motion 
for  a  new  trial  will  be  closely  examined,  and  a  new  trial  should 
be  granted  for  newly  discovered  evidence  that  the  prosecuting; 
witness  had  declared  that  he  himself  had  signed  the  note  allofinl 
to  be  forged,  though  such  evidence  Is,  In  some  sense,  cumulative 
for   the   defendant. 

2.  Ui)on  such  trial  it  was  clear  error  for  the  court  to  admit  evidence 

of  the  financial  condition  of  the  prosecuting  witness. 

3.  Where  the  testimony  for  the  defendant  proceeded  wholly  on  the 

theory  that  the  defendant  did  not  sign  the  alleged  forged  note 
at  all,  an  Isolated  instruction,  that  if  the  prosecution  had  not 
shown  beyond  a  reasonable  doubt  that  the  defendant  had  no 
authority  to  sign  the  name  of  the  prosecuting  witness  to  tlic 
note,  they  must  acquit  the  defendant,  though  not  abstractly  er- 
roneous, may  have  improperly  influenced  the  jury  to  talte  the 
Instruction  as  an  intimation  by  the  court  that  the  defendant  act- 
ually signed  the  note. 

Supremo  Court  of  California,  In  banc. 
A])])cal  from  the  Su]ierior  Court  of  the  City  and  County  of 
San  Francisco;  lion.  F.  ]I.  Dunne,  Judge. 
John  Lai)i(|iic,  convicted  of  forgery,  appeals. 


Theodore  J.  Roche,  for  Appellant. 
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Tlrcy  L.  Ford,  Attorney  General,  A.  A.  Mnnrc,  Jr.,  ^\'\^\\\y 
Attorney  Gonorul,  and  Lewis  F.  BijiiKjluii,  District  Attorney, 
for  rcsjiondent. 

^JFcFAnT-ANn,  J.  The  defendant  v;ag  charged  willi,  and  con- 
vietoil  of  the  crime  of  foriterv.  He  appeals  from  the  judgment, 
and  fron:  an  order  denying  liis  motion  for  a  new  trial. 

Afler  a  carefid  eonsideralion  of  the  ease,  we  are  of  the  opin- 
ion that  the  eonviction  should  not  he  allowed  to  stand. 

'J'li(i  a]»pellant  -was  charged  with  forging  the  name  of  the 
prosecuting  witness,  Philip  ^faysonnave,  to  a  certain  ])romis- 
sory  note,  dated  I^ovend)er  IT),  :18!)S,  pnrjKirting  to  have  heen 
made  hy  said  Maysounave,  and  jtayahle  to  the  order  of  Louise 
Lcgardo.  J\Iaysonnavc  testified  that  he  did  not  sign  the  note, 
or  authorize  any  one  to  sign  it;  hut,  although  he  was  intimately 
acquainted  Avith  appellant,  he  did  not  say  that  the  signature  to 
the  note  was  made  hy  appellant,  or  reseudded  his  handwriting. 
Tlic  only  evidence  tending  to  connect  a])pellnnt  with  the  signa- 
ture was  the  testiuinny  of  an  exjiei't  in  handwriting,  and  he  did 
not  undertalsc  to  say  that  the  signature  was  written  hy  appel- 
lant. He  testifie(l  that,  in  his  opinion,  the  signature  to  the  note 
was  not  in  the  same  liandwriting  as  the  ailiuittedly  gennine  sig- 
nature of  ^Maysounave  to  a  cei'tain  instrument  in  writing  intro- 
dne('(l  in  evidence,  marked  "Exhihit  2 ;"  and  he  hased  his 
opinion  n]>on  his  helief  that  the  signature  to  the  note  was  a 
tracing  of  the  signature  on  Exhibit  "2,  or  that  the  writer  of  the 
signature  had  the  exhibit  before  him,  and  endeavored  to  closely 
copy  it.  It  aiijiearctl,  however,  from  oral  and  documentary  evi- 
dence which  wo  can  hardly  see  any  valid  excuse  for  disregard- 
ing, that  the  nnle  had  heen  made  and  copied  by  witnesses  long 
before  Exhibit  2  was  in  existence,  and  therefore  could  not  have 
been  traced  from  the  latter.  There  Avas  also  some  testimony 
to  the  point  that  the  prosecuting  witness  had  admitted  that  he 
Lad  signed  the  note,  hut  that  he  had  received  no  consideration 
from  the  woman  who  was  ]>ayee  therein,  and  that  therefore  ho 
should  not  he  called  \\\m\\  to  \m\x  it.  The  only  testiiuony  of  this 
expert  witness  which  t(>nded  to  connect  appellant  Avith  the  al- 
leged forgery  was  that  the  genuine  handwriting  of  appellant  and 
the  disputed  signature  to  the  note  showed  some  "similar  charac- 
teristics." There  Avas  conilicting  evidence  on  this  point,  and  one 
witness,  in  particular,  testified  that  he  was  Avell  acquainted ,Avith 
Vol.  XV— 33 
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nppollnnt.'s  Imndwriliiif;,  nii»l  liad  p;rcnt  expcriciico  in  oxninin- 
in^  sif^nafurcH,  nnd  that  the  siniiaturo  to  the  note  was  not  tliat  of 
n])])ellant,  nor  in  liis  liaiidwritinc;.  Tlicro  was  other  cvidciico 
introduced  hy  appellant  greatly  conflielinfj;  with  that  of  thu  ])n)s- 
ccution,  which  need  n<»t  he  liere  stated  in  detail. 

The  forcfi'oing  ])resents  snl>sfantially  the  evidenee  in  the  cnsp. 
It  is  not  necessary  to  detiMMiiino  judicially  whether  or  nut  tlii.s 
evidence,  as  a  matter  of  law,  is  insulHcient  to  sustain  a  convic- 
tion of  a  hif;'h  felony.  It  is  aj)])arent,  liowever,  that  it  is  not 
only  strongly  conilicting,  hut  that  the  evidence  on  the  ])art  of  tlio 
prosecution — leaving  out  of  view  that  of  the  appellant — is 
extremely  slight  an<I  unsatisfactory.  Under  such  circmnstanocs, 
nmtters  which  in  ordinary  cases  might  ho  disregarded  should  bo 
closely  examined. 

Wo  think  that  the  court  should  have  granted  a  new  trial  on 
the  ground  of  newly  discovered  evidence!  ))res(>nted  l»y  the  alli- 
davit  of  Charles  W.  Smyth,  in  which  ho  swears  tliat  the  prose- 
cuting witness  had  told  him  that  he  himself  had  signed  the  note 
alleged  to  have  hcon  forged.  There  is  no  contention  that  this 
evidence  was  not  new,  or  that  it  coidd,  with  reasonable  diligence, 
have  been  (liscoverc<l  hefon^  the  trial.  It  is  contende<l,  however, 
that  it  was  merely  cumidalive,  and  was  therefore  no  hasis  for  a 
new  trial.  It  was,  no  doubt,  in  a  sense,  cumnlativo,  because 
there  had  been  some  evidenc(>  introduced  at  the  trial  on  that 
general  subject;  but  it  is  not  the  law  that  newly  discovered  evi- 
dence is  not  ground  for  a  new  trial  merely  because  it  conies 
within  the  category  of  "cumulative."  It  is,  no  doubt,  the  gen- 
eral rule  that  such  evidence,  when  merely  an  addition  to  a  mass 
of  evidence  of  the  same  im])ort  and  elfect,  differing  in  no  -way 
in  its  character  and  signidca  ./e,  would  not  warrant  a  new  trial. 
Each  case  must  depend  upon  its  own  circumstances.  For  in- 
stance, to  put  an  extreme  case,  a  mass  of  liighly  imjiortant  newly 
discovered  evidence  slionld  not  be  (lisregarded  because  there  liml 
been  some  slight,  insignificant,  and  inconclusivo  evidence  intro- 
duced at  the  trial  on  the  same  subject.  Xo\v,  in  the  case  at  liar 
only  two  witnesses  testified  to  the  declarations  of  the  prosecutiii!:; 
witness  that  he  had  signed  the  note.  One  of  these  witnesses 
was  the  defendant  himself,  and,  of  course,  the  testimony  of  a 
defendant  in  a  criminal  case  is  always  taken  by  a  jury  with 
many  grains  of  allowance.  The  other  was  the  notary  who  pro- 
tested the  note,  and  although  ho  was  an  unbiased  witness,  and 
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stated  quite  8t.ronp;ly  in  ono  part  of  his  tostiinony  tlint  ^lay- 
HDiiiiavo  U(liiiitt(Ml  that  ho  .sij,nKMl  tho  n()to,still  hiis  t(>.sliiii(iiiy,tukfu 
altd^ctlior,  leaves  doubt  as  to  whetlier  or  mtt  ho  thoroufjhly  im- 
(l(«rsl()()(l  what  ]\ray«(»unnvo  aaid.  lint  the  affi<lavit  of  Siriyth 
leaves  no  dniiht  on  the  sultject.  In  his  afli(hivit,  after  statiuf? 
that  ^laysounavo  had  inf(»niie(l  him  that  he  "had  either  8i{s,\m\ 
said  note  at  tho  recpiest  of  said  Louise  Lafjarde  after  tho  body 
of  tlie  instrument  had  been  written,  or  that  she  had  presented  a 
blank  ])iece  of  ])aper  to  him,  to  whieh  he  attaehed  his  aifrnaturo 
at  lier  reijuest,  and  that  thereafter  the  body  of  the  instrument, 
jiurporting  to  bo  a  promissory  note,  liad  been  written  over  his 
sifrnature,"  he  proceeds  as  follows :  ''While  affiant  is  not  williuj* 
to  swear  ]»ositiv('ly  to  which  (me  of  these  statements  said  Philip 
^faysounave  made  to  him,  he  is  almost  eonfident  that  he  in- 
formed him  the  body  of  the  note  had  been  written  at  tho  time 
the  note  was  siiiiied.  Affiant,  however,  is  positive,  and  therefore 
states  positively,  that  the  said  I'hilip  ^Maysounave  then  and 
there  informed  him  that  the  sifj^iuituro  appended  to  said  ])rom- 
issory  note  so  held  by  said  Lapiipie,  and  which  was  made  pay- 
able to  Louis(!  Lagarde,  was  actually  sinned  by  him  at  tho 
re(|nest  of  saitl  Louise  Lagarde,  but  that  said  Philip  ^laysounavo 
stated  that  there  was  no  consideration  for  the  note,  which  fact 
Lai>i(ine  knew,  and  for  that  reason  he  did  not  think  La])i(pio 
was  aetiuf^  fairly  towards  him  in  holdinc:  it  against  him." 
Under  these  eirciunstances,  and  considering^  the  slightuess  of  tlie 
evidence  against  tho  apixdlant,  W(!  think  that  justice  denumds 
that  he  should  have  the  beni'fit  of  this  evidence,  ^o  one  can 
say  that,  if  introduced  at  the  trial,  it  would  not  have  changed 
a  verdict,  the  correctness  of  wliich  is  so  doubtful. 

I'nder  the  above  views,  it  is  not  necessary  to  examine  very 
closely  the  alleged  errors  committed  by  the  court  during  tho 
])rogress  of  the  trial.  It  is  clear,  however,  that  an  error  was 
conunitted  in  admitting  evidence  of  the  financial  condition  of 
tho  prosecuting  witness.  The  general  rule  is  that  such  evidence 
is  inadmissible,  and  wc  do  not  think  that  this  case  is  within  any 
of  the  excei)tions  to  the  rule ;  and,  while  in  many  eases  such  a 
ruling  might  be  disregarded  as  unimportant,  we  cannot  say  that 
in  so  closely  a  balar.ced  case  as  the  one  at  bar  it  was  not  preju- 
tlicial. 

The  jury  may  also  have  been  improperly  influenced  by  the 
charge  of  the  court  to  the  jury  that  if  the  prosecution  had  not 
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shown  beyond  a  reasonable  do'ibt,  "that  the  defendant  had  no 
authoi'ity  to  sign  the  name  of  Philip  ^Maysounave,  yon  must 
then  acqnit  the  defendant."  There  Avas  no  evidence  offered  by 
appellant,  and  nc  jiretense  made  by  him,  that  he  was  authorized 
to  sign  Maysonnave's  name  to  the  note.  His  defense  was  that 
he  did  not  sign  it  at  all.  Therefore,  while  the  instruction  was 
not,  in  the  abstract,  erroneous,  and  was  one  proper  and  neces- 
sary to  be  given  in  many  cases,  it  was  given  in  such  an  isolated 
manner  in  the  case  at  bar  that  it  may  well  have  been  taken  by 
the  jury  as  an  intimation  by  the  court  that  the  appellant  did 
actually  sign  the  note,  leaving  only  the  question  whether  or  not 
ho  was  authorized  to  do  so.  No  doul)t,  the  court  had  no  such 
intention,  but  we  cannot  say  how  it  affected  the  jury. 

We  think  that  there  are  no  otlier  ])oints  in  \ho  case  necessary 
to  l)e  considered.  It  may  bo  noticed,  however,  that  the  jury  was 
probably  influenced  by  the  iuiproper  allowance  of  a  question  on 
the  cross-examination  of  apjjellant  touching  a  foniier  incident  in 
his  life,  to  which,  hoAvever,  no  exception  was  taken. 

The  judgin(>nt  and  order  appealed  from  are  reversed,  and  a 
new  trial  ordered. 

Wc  concur:    Vax  Dyke,  J.;  IIahrisox,  J.;  IIknsuaw,  J.; 

TlCAfPLK,  J. 

I  concur  in  the  judgment:    Gakoutte,  J. 


State  v.  LiFrniNa. 


61  Ohio  St.  39—55  N.  E.  Rep.  IGS. ,— 76  Am.  St.  Rep.  35S— 10  L.  R.  A.  334. 

Decided  October  24,  1899. 
Osteopathy:     Xot  the  practice  of  medicine. 

The  "system  of  rubbing  and  kneading  the  body  commonly  known  as 
'Osteopathy,'"  is  not  an  "agency,"  within  the  meaning  of  Act  Veh. 
27,  1896,  "to  regiilate  the  practice  of  medicine"  (02  Ohio  Laws,  p.  44), 
which  forbids  the  prescribing  of  any  "drug  or  medicine  or  other  agency" 
for  the  treatment  of  disease  by  a  ijcrson  who  has  not  obtained  from  tlie 
Board  of  Medical  Registration  and  Examiuatioa  a  certillcate  of  quali- 
fication. 

(Syllabus  by  the  Court.) 

Supreme  Court  of  Ohio. 
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Exceptions  from  the  Court  of  Common  Pleas  of  Lucas 
County. 

William  J.  LifTriiig  was  indicted  for  practicing  medicine 
witlinut  a  certificate.  The  Court  sustained  a  deiinuMV  to  the 
indict lii'jut;  and  the  State  brings  exceptions.  Exceptions  over- 
ruled. 

/''.  S.  Monnelt,  Attorney  General,  and  Charles  Sumner  (R. 
E.  Wc'flfnU,  Associate  Counsel)  im-  the  State. 

/.  .V.  Iliiiilshiir!/,  Fuvakcr,  Onlcult,  (Jraiigcr  £  Prior,  and 
Wilby  tC  ^yaId,  for  the  defendant. 

Stateuient  of  case: 

In  the  Court  of  (Vmiuion  Pleas  the  following  indictuient  was 
retin-ned  against  LitTring: 

"The  State  of  Ohio,  Lucas  County — ss. :  Court  of  Common 
I'leas  of  the  Sejiteniber  Term  in  the  year  of  our  Lord  1898. 
Tile  jurors  of  the  grand  jury  of  the  Stale  of  Ohio,  wilhin  and 
f(ir  the  body  of  the  county  aforesaid,  on  their  oaths,  in  the  name 
and  by  the  authority  of  the  State  of  Ohio,  do  find  and  present 
that  AVilliam  J.  LitTring,  late  of  the  county  aforesaid,  on  the 
20th  day  of  September  in  the  year  of  our  Lord  1808,  at  the 
Cdinity  aforesaid,  did  knowingly,  willfully,  and  unlawfully  prac- 
ti{'(!  medicine  in  the  Stale  of  Ohio  .i'ilhout  having  tirst  complied 
with  the  provisions  of  the  act  of  the  General  Assembly  of  the 
State  of  Ohio  entitled  'An  act  to  regidate  the  ])ractico  of  medi- 
cine in  the  State  of  Ohio,'  passed  February  27,  1800,  in  this: 
that  at  the  lime  and  ])late  aforesaid  he,  the  said  AVilliam  J. 
LiilVing,  did,  for  a  fee,  to-wit,  the  smu  of  two  and  50/100 
dollars  ])rescribe,  direct,  and  recommend  for  the  nsc  of  one 
Carey  15.  McClellan<l  a  certain  agency,  to-wit,  a  system  of  rub- 
bing and  kneading  the  body,  commonly  known  as  'osteo])alhy,' 
for  the  treatment,  cure,  and  relief  of  a  certain  bodily  infirmity 
or  disease,  the  name  and  nature  whereof  is  unknown  to  the  grand 
jnry;  he,  the  said  William  J.  Lilfring,  at  the  time  a1"oresaid, 
not  having  left  for  record  with  the  probate  judge  of  that  County, 
Lucas,  a  certificate  from  the.  State  I'oard  (d"  Medi<'al  Registra- 
tion and  Examinati<in  of  the  State  of  Ohio  entitling  him  to 
priicti('((  medicine  or  surgery  within  the  State  of  Ohio,  as  re- 
(Hiii't'd  by  the  act  aforesaid,  and  he,  the  said  William  .1.  Liff- 
ring,  at  the  time  aforesaid  not  being  entitled  under  the  act  aforc- 
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said,  or  the  law  of  Ohio,  to  practieo  inodioine  and  surgorv,  or 
either  medicine  or  surgery,  within  the  State  of  Ohio;  contrary 
to  the  form  of  the  statute  in  such  case  made  and  pi'ovidcd,  nui 
against  the  peace  and  dignity  of  tlie  State  of  Ohio."  ,„.. 

murrer  was  iih'd  to  this  indictment,  which,  u]ion  hearing,  was 
sustained.  To  the  ruling  of  the  Cominon  Pleas  Court  in  tlij;'L 
res])ect  an  exc(>])ti(m  was  tal<en.  The  case  is  hrought  here  updn 
exception,  to  obtain  a  decision  of  this  court  for  the  goverunicnt 
of  future  cases. 

opinio:^. 

SiiAUCK,  J.  (after  stating  the  facts).  Counsel  for  the  Stiiu 
urge  n])on  us  the  view  that  when  LilVring  did  "prescrihc,  dirci' 
and  recommend  for  the  use  of  one  Cany  ]>.  ^AfcCJlelland  a  cer- 
tain agency,  to-wit,  a  system  of  ruhhing  and  kneading  the  hody 
commonly  known  as  S)ste(t])athy,'  for  tlu^  treatment,  cure,  and 
relief  of  a  certain  bodily  infirmity  or  disease,"  as  charged  in 
the  indictment,  he  practiced  medicine,  as  defined  in  sectidii 
4i();5f  of  the  Act  ''to  regulate  the  ])ra('tice  of  medicine  in  Oliin," 
])assed  February  27,  ISDO  (92  Ohio  Laws,  p.  44),  and  not 
having  procured  from  the  State  Board  of  ^ledieal  Registration 
and  K.\aminati(m,  and  left  with  the  ]n'ol)at(>  judge  of  the  counly, 
a  certificate  of  (pialitication  to  practice  medicine  or  surgery,  as 
recpiired  by  sections  44().'ic  and  44()']d  f»f  the  Act,  he  is  gnihy 
of  the  misdemeanor  defined  in  section  44(l.'!g,  and  subjeci  to  fine 
or  im|)risonment  or  both.  Tlu'  ])ractice  which  the  Act  regulates 
is  defined  in  section  44().'U":  "Any  ])(>rson  shall  be  reganhMl 
a.i  ])racticing  medicine  or  surgery  within  the  meaning  of  this 
Act  who  shall  apjK'ud  the  letters  '^I.  1).'  or  '^I.  15.'  to  his  natiie 
or  for  a  fee  ]»rescril)e,  direct  or  recommend  for  the  use  of  any 
jKM'son,  any  drug  or  medicine  or  other  agency  for  tlie  treatiiieiif, 
cure  or  reliid"  of  any  AVound,  fracture  or  !)odily  injury,  infirmity 
or  disease."  It  does  not  seem  to  be  su])posed  that  the  indict- 
ment charges  the  practice  of  surgery,  l>ut  the  proposition  urg('(l 
1)V  the  attorney  general  is  that  the  "system  of  rubbing  and 
kneading  the  body  known  as  'osteo]iathy,'  "  which  the  iudict- 
nient  does  charge,  is  an  agencv,  within  the  meaning  of  the  sliit- 
ute,  and  that  ]»rescribing  and  directing  the  use  of  .such  agency 
is  the  offense  defined  by  the  statute;  and  it  is  urged  that,  luilcss 
we  give  so  com])rehensive  a  meaning  to  the  word  "agency,"  the 
associated  words,  "nu'dicine"  and  "drug,"  will  be  denied  all 
meaning,  and  the  purpose  of  the  act  ucfeated.     Our  kuo\vledgc 
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of  ostcopalliy  is  not  (Icfinito.    The  word  has  not  foiuifl  recogni- 
tion in  the  dictionaries.     It  is,  however,  certain  that  its  nse  ex- 
ceeds the  snii'i;(^stions  of  its  etymology.    The  rubbing  and  knead- 
iiie'  cliargod  in  the  indictment  ai'c  consistent  with  onr  general 
kiiuwlcdge  that,  in  ])ractice,  the  adherents  to  osteopathy  wholly 
reject  drugs  and  medicines.     The  application  of  the  theory  that 
disease  iiiny  he  ciirccl  by  the  mani])ulation  of  different  ]iarts  of 
the  body  woidd  not,  with  close  regard  to  the  meanings  of  words, 
bo  culled   an  agency.     lUit  assuming  a  meaning  of  the  word 
which  might  justify  its  being  so  used,  if  that  woidd  he  consist- 
ent with  the  associated  words,  we  meet  the  suggestion  that  in 
(ibcdience  to  the  maxim,  "Xosrihir  a  sociis,"  the  meaning  of  the 
word  "agency"  must  b(>  limitc^d  by  that  of  the  associated  words, 
''dnig''  and  ''nuMlicine."     The  cases  in  which  the  meanings  of 
words  have  been  thus  limited  arc  so  numerous  that  the  labor  of 
corurting  them  ai)])r(ipriately  belongs  to  the  compilers  of  digests. 
(Vrtainly  this  maxim  should  not  be  so  ajiplieil  as  to  defeat  the 
object  of  legislation.     It  should  always  serve  the  rule  that  the 
object  of  construction  is  to  ascertain  intention.     In  substance, 
the  view  pres(>nted  in  snp])orl  of  the  exception  is  that  the  legis- 
lature intended  to  ])r(diibir  the  administration  of  any  agency 
and  the  recommendation  of  any  mode  of  treating  diseases  or 
patients,  except  by  the  hcdders  of  eerlificates  from  the  board. 
That  ]tnr])ose  would  have  been  unmislakably  ex])ressed  in  fewer 
words  than  are  ('m])loyed  in  this  act.    With  the  assumed  mean- 
iii^'  of  the   word    "agency,"   it  would   have  been  ])recisely  ex- 
jiressed  by  this  act  ii  the  words  "drug"  and  "medicine"  had 
l)eeu  omitted.     The  nuixim   invoiced   is  ajiplicable  to  the  case, 
because  it  serves  the  univci'sal  rule  that,  in  seeking  the  meaning 
of  an  act,  all  of  its  words  must  b(>  considered.     It  re(piires  the 
conclusion  that  the  agency  intemli'd  by  the  legislature  is  to  bo 
of  the  general  character  of  a  drug  or  medicine,  and  to  be  applied 
or  ailministered,  as  are  drugs  (»r  medicines,  with  a  view  to  pro- 
ducing etTects  by  virtue  of  its  own  ])otency.     The  same  conclu- 
sion will  follow  a  more  general,  and  li'ss  tecdmieal,  view  of  the 
subject.     The  objection  whi(di  its  oppor.ents  urge  against  ostc- 
opatliv  is  that  it  recognizes  a  fragment  of  truth,  and  assumes 
that  it  is  the  universe  of  triiih,  and  that,  by  rejecting  remedial 
agencies  generally  Ixdieved  to  be  elTective  if  rightly  prescribed, 
it  withholds  from   those  who   resort    (o  it   available  means  of 
relief  and  cure.     It  is  not  ehai^ctl  that  it  is  otherwise  hurtful, 
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nor  that  its  administrations  ave  attended  with  danger.  The 
obvions  purpose  of  the  act,  nnder  consideration  is  to  secure  to 
those  who  believe  in  the  elficacy  of  medicines  the  ministrations 
of  educated  men,  thus  preventing  fraud  and  imposition,  and  to 
protect  society  from  the  evils  which  result  from  the  administra- 
tion of  potent  drugs  by  the  ignorant  and  nnskillful.  The  pur- 
pose of  the  act  is  accurately  indicated  by  its  title  to  be  **to  regu- 
late the  practice  of  medicine."  No  provision  of  the  act  indi- 
cates an  intention  on  the  part  of  the  legislature  that  thuse 
who  do  not  propose  to  practice  medicine  shall  gradupte  from  a 
college  of  medicine,  or  otherwise  become  learned  in  its  use. 
Without  such  knowledge  no  one  is  entitled  to  a  certificate  from 
the  board  of  examination.  The  result  of  the  view  urged  in 
support  of  the  exception  is  that  by  this  act  the  General  Asr^eiiibly 
has  attempted  to  determine  a  question  of  science,  and  to  control 
the  personal  conduct  of  the  citizen  without  regard  to  his  opin- 
ions, and  this  in  a  matter  in  which  the  jtublic  is  no  wise  con- 
cerned. Such  legislation  would  be  an  astiiiiishing  denial  nf  the 
commonly  accepted  views  touching  the  right  to  persimal  o]»iiiiiin 
and  conduct  which  does  not  invade  the  rights  of  others.  Fnuu 
the  operation  of  constitutional  ]irovisions  designed  to  establish 
and  perpetuate  freedom  of  thought  and  action  in  matters  ])er- 
taining  to  religion,  it  results  that  in  things  which  are  of  the 
first  concern  we  are  imperatively  denied  the  guidance  of  legisla- 
tive wisilom,  and  our  immortal  part  is  cxi)oscd  to  the  enduring 
pain  which  is  believed  to  follow  the  acceptance  of  rellginiis 
error.  In  the  absence  of  a  statute  clearly  indicating  it,  the  (icn- 
eral  Assenddy  will  not  be  ])resuiiied  to  liavi;  intended  the  conse- 
quences involved  in  this  contention.    Exception  overruled. 

NoTF,  (By  J.  F.  G.).— On  April  14,  1900.  the  statute  In  regard  to  t1ip 
praotiee  of  medicine  was  anitMided.  In  the  anieiidnient  it  was  niado  1o 
apply  to  those  "who  shall  prescribe,  or  who  shall  recommend  for  a  fee 
for  like  use,  any  drug  or  medicine,  a|)pliance,  ai)|)lication,  operation  or 
teatmcnt,  of  whatever  nature,  for  the  cure  or  relief  of  any  wound,  frac- 
ture, or  bodily  injury.  Infirmity,  or  disease."  The  amendment  contained 
a  proviso,  that  it  should  not  apply  "to  any  osteopath  who  holds  a 
diploma  from  a  legally  chartered  and  regularly  conducted  school  of 
osteopathy,  In  good  standing  as  such,  wherein  the  course  of  instruc- 
tion requires  at  least  four  terms  of  five  months  in  four  separate 
years,  providing  thai  such  osteopath  shall  pass  an  examination  satis- 
factory to  the  State  Board  of  Medical  Registration  and  Examination, 
on  the  following  subjects:  Anatomy,  physiology,  chemistry,  ami  idivs- 
Ical  diagnosis.    Provide  d  that  such  osteopath  shall  not  be  granted  llie 
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privilege  of  administering  drugs  nor  of  iierforming  major  or  operative 
surgery." 

Under  this  amendment  an  indictment  was  had  .'n  the  Court  of  Com- 
mon Pleas  of  Drake  County,  the  indictment  being  as  follows: 

"The  jurors  of  the  grand  jury  of  the  county  of  Drake  and  the  State 
of  Ohio,  then  and  there  duly  impaneled,  sworn,  and  charged  to  in- 
quire of  and  present  all  offenses  whatever  committed  within  the  limits 
of  said  county,  on  their  oaths,  in  the  name  and  by  the  authority  of 
the  Slate  of  Ohio,  do  find  and  present:  That  Henry  H.  Gravett,  late 
of  said  county,  on  the  11th  day  of  Sei)tember  in  the  year  of  our  Lord 
1900,  at  the  county  of  Drake  aforesaid,  did  knowingly,  willfully,  and 
unlawfully  practice  medicine  in  the  State  of  Ohio  and  county  aforesaid 
without  having  first  complied  with  the  provisions  of  the  act  of  the 
general  assembly  of  the  State  of  Ohio  entitled  'An  act  to  regulate  the 
l)ractice  of  medicine  in  the  State  of  Ohio,"  passed  February  27,  ISDG 
(92  Ohio  Laws,  p.  44),  and  amended  April  14,  1900  (94  Ohio  Laws,  p. 
197),  in  this:  That  at  the  time  and  place  aforesaid  he,  the  said  Henry 
H.  Gravitt,  did,  for  a  fee,  to-wit,  the  sum  of  live  ($5)  dollars, 
prescribe  and  recommend  for  the  use  of  one  Martha  Huddle  a  certain 
aiiplication,  operation  and  treatment,  to-wit,  a  system  of  rubbing 
and  kneading  the  body,  commonly  known  as  'osteopathy,'  for  the 
treatment,  cure,  and  relief  of  a  certain  bodily  Infirmity  or  disease,  the 
name  and  nature  whereof  Is  unknown  to  the  jurors  aforesaid;  he,  the 
said  Henry  II.  Gravett,  at  the  time  aforesaid  not  having  obtained 
or  received  from  the  state  board  of  medical  registration  and  examina- 
tion of  the  State  of  Ohio  a  certificate  entitling  him,  the  said  Henry  H. 
Gravett,  to  practice  medicine  or  surgery  within  the  State  of  Ohio, 
as  required  by  the  act  aforesaid;  he  the  said  Henry  H.  Gravett,  at  the 
time  al'oresaid  not  being  entitled,  under  the  act  aforesaid,  or  laws  of 
tlie  State  of  Ohio,  to  practice  medicine  or  surgery  within  the  State  of 
Ohio,  contrary  to  the  statute  in  such  cases  made  and  provided,  and 
asainst  the  peace  and  dignity  of  the  State  of  Ohio." 

To  this  indictment  the  defendant  demurred.  The  demurrer  was 
suslained;  and  the  State  carried  the  case  to  the  Siij)reme  Court  of 
Ohio  on  exceptions;  but  the  exceittions  were  overruled  December  3, 
1901  in  Htate  v.  Gravett,  C5  Ohio  State  2S9,  62  N.  E.  Rep.  32i3,  55  L. 
R.  A.  791,  87  Am.  St.  Rep.  605.  The  syllabus  by  the  Court,  being  as 
follows: 

1.  "The  system  of  rubbing  and  kneading  the  body,  commonly  known 
as  osteopathy,"  is  conii)reliended  within  the  practice  of  medicine  de- 
fined by  section  440of  of  the  Revised  Statutes,  as  amended  by  the  act 
of   April    14,   1900. 

2.  One  who  has  an  established  luactice  in  the  healing  of  diseases 
may  be  required  to  conform  to  such  reasonable  standard  respecting 
qiialifi(alion  therefor  as  the  general  assembly  may  prescribe,  having 
in  view  the  public  health  and  welfare. 

3.  A  legislative  enactment  which  discriminates  agninst  osteopathists 
by  r(>quiriug  theiu  to  hold  diplonuis  from  a  college  which  requires 
luur  years  of  study  as  a  condition  to  their  obtaining  limited  certificates, 
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which  will  not  permit  them  to  prescribe  drugs  or  perform  surgery, 
while  not  requiring  such  time  of  study  from  those  contemplating  the 
regular  practice  as  a  condition  to  their  obtaining  unlimited  certificates 
for  the  practice  of  medicine  and  surgery,  is,  as  to  such  discrimination, 
void,  and  compliance  therewith  cannot  be  exacted  to  those  who  practice 
osteopathy. 

Christian  Science. — In  State  v.  Mylod,  20  R.  I.  632,  11  American 
Criminal  Report  2.'}8,  41  L.  R.  A.  428,  40  Atl.  Rep.  753,  the  court  held 
that  one  practicing  Christian  Science  was  not  liable  under  a  statute 
regulating  the  practice  of  medicine. 


IIaydejt  v.  State. 


ii 


81  Miss.  201—95  Am.  St.  Rep.  471—33  So.  Rep.  653. 
Decided  March  2,  1903. 
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Osteopathy:     Not  the  practice  of  medicine. 

1.  Osteopathy  is  not  within  tlie  scope  of  the  statute  regulating  tlie 

practice  of  medicine. 

2.  Scientific  maniiiulatlng  of  the  liml)S,  muscles,  ligaments,  and  bones, 

does  not  come  witiiin  the  meaning  of  the  statutoiy  clause,  "Ap- 
pliance or  agency." 

Supreme  Court  of  ^Alissis.sippi. 

Appeal  from  the  Circuit  Court,  Alcorn  County;  Hon.  Eugene 
O.  Sykes,  Judge. 

II.  Hayden,  convicted  of  practicing  mediciue  without  a  li- 
cense, ai)i»eals.     liever.sed. 

J.  A.  P.  CamitbeU  and  Bonn  cO  CmJcc,  for  the  ap]H'llant. 
Monroe  McVlunj,  .\li<u'ney  (ji'ueral,  fur  the  Slate. 

TEinjAL,  J.,  delivered  the  ojiinion  of  the  court: 
Ilayden  was  indicted  in  the  Circuit  Court  of  Alcorn  Comity 
for  praeticiug  as  a  ])liysician  without  first  having  been  exiiiuiiu'il 
and  obtained  a  license  so  to  do.  The  fiu-ts  of  his  alleged  of- 
fense were  admitted  to  he  as  follows,  and  upon  this  admission 
the  ca.se  was  submitted  to  the  jury:  "That  the  del'emlant 
practice(l  in  this  (.Vicorn)  county  what  is  known  ns  'osteo- 
pathy' in  the  American  School  of  ().steo])athy,  in  Kirksville,  Mo., 
from  which  school  he  is  a  graduate.    That  in  treating  diseiises, 
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and  in  his  treatment  of  the  witnesses  for  the  State  in  this  case, 
t()-\vit,  W.  ir.  Kemp  and  Jas.  A.  Carter,  he  did  not  use  any 
(Iriiji;  or  medicine,  ])nt  his  treatment  consisted  of  manipulatinii; 
sciciititically  the  lind)s,  nniscles,  lifjaments  and  hones  which 
were  ])ressing  on  the  nerves  of  the  bh>od  supply.  This  treatment 
was  had  so  that  natnre  wonld  have  free  action.  That  in  liis  treat- 
iiicnt  of  disease  or  pains  lie  is  ccmfined  solely  to  his  manipnlation 
as  above  described.  I'hat  for  said  services  to  said  Carter  and 
Koiii))  ho  received  pay.  The  witnesses  were  beinj:;  treated  for 
rhciuiiatism,  and  claimed  that  they  have  entirely  recovered,  as  a 
result  of  this  treatment."  The  above  is  a,c,recd  as  being  all  the 
facts  in  the  case.  The  court  instructed  the  jury  that,  if  they 
believed  the  admitted  facts,  they  should  convict  the  defendant. 
This  they  did,  and  thereupon  the  court  im])osed  a  fine  of  $20 
upon  the  defendant.     From  this  judgment  he  appeals. 

The  sole  question  is  whether,  under  chapter  GvS,  Acts  ISOC,  an 
ost('i)])ath  is  recpiired  to  be  exatnincnl  and  licensed  for  the  ])rac- 
tit'o  of  his  branch  of  the  healing  art.  The  act  of  1S0(»,  so  far  as 
it  is  necessary  to  be  known  for  the  right  understanding  of  this 
case,  ])rovides:  "That  the  practice  of  medicine  shall  mean  to 
suggest,  recommend,  ])rescril)e,  or  direct  for  the  use  of  any  ])er- 
son,  any  drug,  medicine,  ai)])liance  or  agency,  Avhether  material 
(ir  not  material,  for  the  cure,  relief  or  palliation  of  any  ailment  or 
disease  of  the  mind  or  body, or  for  the  cure  or  rcdief  of  any  wound 
or  fracture  or  other  bodily  injury  <»r  deformity,  or  the  ])raef  ic(*  of 
ol)st(;trics  or  midwifery,  after  having  received,  or  with  the  intent 
of  rec(Mving  therefor,  either  directly  or  indirectly,  any  bonus, 
jiift,  ])riifit  or  com]iensation."  Tt  is  ]ierfectly  manifest,  as  wo 
think,  from  the  agreed  -Jtatemcnt  of  facts,  that  llayden  used 
neither  drny:  nor  medicine,  as  meant  by  the  aet  uf  ^larch  1!), 
1S!)(>.  It  is  (>ipially  manifest  to  us  tliat  the  legislature,  by  the 
use  of  the  words  "appliance  and  agency,"  did  not  intend  to 
include  such  treatment  as  llayden  gave  (^irter  and  Kemp.  Our 
attention  has  been  called  to  no  statement  of  osteopathic  treat- 
ment in  all  the  literature  u]>on  this  subject  which  characteri/es 
the  treatment  of  an  osteoiiath  of  his  patient  as  an  apjdiaiuv  or 
agency.  There  is  an  ineongruitv  in  such  ai)plication  of  such 
Words.  Osteopaths  themselves  do  not  sju-ak  of  their  manipula- 
tion of  th(>  nerves,  ligaments,  bones,  and  other  ])arts  of  the 
human  body  as  being  agencies  or  appliances  of  any  sort  or  in 
any  sense.     In  any  strict  and  pro}>er  use  of  such  words,  they 
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f'iiiniiit  1)0  so  denominatofl.  Tf  onn  not  nn  ofltoopatli  ditc'ts  a 
blow  at  tlu'ir  art,  it  is  bocoiiiing  that  he  use  a  term  of  dcsciip- 
tion  not  to  bo  mistaken.  We  conelnde  that  the  act  ot"  Murdi 
19,  ISOn,  was  not  intended  to  rofijulate  the  practice  of  oslcopalhv 
in  ]\Iississippi.  The  course  of  study  an<l  examination  pre- 
serilied  in  our  law  n])on  this  subject  seems  to  mark  it  out  as  a 
curriculum  of  the  allopaths.  It  at  least  suits  them  in  many  re- 
s])ects,  l)ut  its  chemistry  and  malaria  mcdica  are  not  specially 
adopted  to  assist  the  practice  of  osteopathy.  They  make  no  use 
of  the  iiumense  learninjc;  contained  on  these  subjects,  so  highly 
valiu'd  by  the  regular  ])hysieian.  Tt  appears  to  us  that  our  Iciiis- 
lation  upon  the  subject  of  the  practice  of  medicine  has  Uvn 
framed  by  the  allopaths  to  suit  Iheir  views  of  the  medicid  iirt, 
and  wilh  the  laudable  design  of  excludiTig  from  the  practice  llio 
nnskillful  and  the  ignorant,  and  it  was  not  inlciKJed  to  set  up 
a  iniiversal  standard  of  thera])euti(!s,  from  which  none  could  dc- 
]>art.  Courts  in  other  jurisdictions,  where  similar  sfahihs  ])re- 
vsiil,  have  led  the  way  fc»r  our  decisiims  in  this  case.  AVliilc  mir 
own  views  of  the  subject  would  jn-obably  have  led  us  to  tlii'  (■(in- 
clusion we  have  reached,  yet,  if  the  ease  had  been  otbcfwi-c  we 
slwrnld  have  felt  ourselves  slrrmgly  constrained  by  the  aiillieiity 
and  reasiming  contaiiUMl  in  them.  W(!  refer  to  SItila  v.  LiffruKj, 
fU  Ohio  St.  rjl),  .^•.5  X.  K.  KiS,  Ai\  L.  R.  .\.  .';:M,  7t!  Am.  Sk  Kep. 
.^.'.S:  ^tnle  of  lihodc  Ishiiid  r.  Mi/hxl.  20  11.  I.  0:52  (11  .Vmcr. 
Crim.  ]{e]>.  2:)^),  40  Atl.  7r..",,  'll  L.  11.  A.  42S ;  Xrlson  r. 
Board  (Ky.)  HT  S.  W.  501,  .V)  L.  Ft.  A.  .'ISr,.  Alabama,  wiili 
a  statute  widely  diverg(>nt  from  ours,  holds  another  view.  Um 
]>raf/f)  i".  Slal''  '12  South.  7<J7,  sheds  no  light  upon  the  e(tii'^l"U(,'- 
tion  of  our  si..iute. 

A  wise  legislature  some  tinu>  in  the  future  Avill  donlillc-s 
make  suitable  regulations  for  the  pi-actice  of  osleojuithy.  sn  ;is  to 
exclude  the  ignorant  and  unskillful  practiticmers  of  llie  art 
among  them.  The  world  needs  and  may  demand  that  uolliiii,!,' 
good  or  wliolesouK^  shall  be  denied  from  its  ns(!  and  enjoyniciit. 

The  judgment  below  is  reversed;  the  indictment  quashed,  ami 
the  defendant  discharged. 

Note  (By  .T.  F.  G.). — The  strcnnons  efforts  of  lato  botng  exoilod  to 
control,  reKulate  or  prolilhit  the  practice  of  oslcopathy,  piosciit  nil  in- 
teresting subject,  wortliy  of  the  lawyer's  attention.  The  declKions,  in 
their  effect,  may  have  a  wider  scop<!  tlian  this  particular  subject,  for, 
they  are  lial)le  to  become  pi'(>c(>(lciif8  on  other  phases  of  Kovcniiin  iital 
control  of  professions  and  avocations.    So  as  to  more  fully  prescul  the 
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siilijpct,  we  give  six  cases  In  full;    but  to  economize   In   space,  two 
lengthy  opinions  are  Incorporated  In  these  notes  as  follows: 

Nklson  v.  State  Board  of  Hkalth. 
108  Ky.  769—50  L.  R.  A.  383—22  Ky.  Law  Rep.  438—57  S.  W.  Rep.  501. 

Decided  June  20,  1900. 

HoDSON,  J.  Appellant,  Harry  Nelson,  a  citizen  of  this  State,  filed  his 
petition  In  equity  in  the  court  below  in  which  he  alleged  that,  after 
lie  had  talien  a  regular  course  of  studies  at  the  American  School  o£ 
Osteopathy  at  Kirksvllle,  Mo.,  for  a  term  of  years,  he  became  a  grad- 
uate thereof  on  September  15,  1897;  that  since  that  date  he  has  boon 
practicing  this  system  of  healing  for  his  supjiort  to  the  great  comfort 
and  relief  of  disease  and  sicluiess,  having  adoi)ted  It  as  his  vocation 
in  life;  that  osteopathy  is  a  perfect  system,  having  the  approval  of 
sliillcd  and  scientific  men,  and  schools  and  colleges  in  which  its  dot- 
tiines  are  taught;  that  appellee  was  about  to  have  him  arrested  for 
practicing  osteopathy,  or  prosecute  him  therefor,  under  the  act  en- 
titled "All  act  to  protect  citizens  of  this  Commonwealth  from  empiri- 
cism," approved  April  10,  1893,  and  the  amendment  thereto  approved 
March  18,  1898;  that  this  act  is  in  violation  of  the  Bill  of  Rights,  and 
is  unconstitutional,  or,  if  valid,  that  under  it  appellee  is  descriminating 
asainst  the  system  of  medicine  known  as  "osteopathy,"  refusing  to 
rccoRnize  his  diploma,  or  to  give  him  a  certificate;  that  the  school 
referi  i;d  to  at  which  he  graduated  Is  a  rei)utable  medical  college,  char- 
tered l)y  the  laws  of  Missouri,  with  a  large  body  of  learned  professors,  . 
and  a  large  patronage  of  pupils,  and  as  such  is  entitled  to  be  recognized 
and  indorsed  by  the  appellee.  He  prayed  that  appellee  be  enjoined 
fioni  molesting  him  In  his  business  or  profession  as  an  osteopath, 
or  puisuing  him  criminally  therefor,  and.  if  he  was  not  entitled  lo 
this  relief,  then  that  a  writ  of  mandamus  ho  awarded  him  compelling 
appellee  to  recognize  and  indorse  the  American  College  of  Osteopathy 
at  Kirksvllle,  Mo.,  and  issue  him  a  certificate  entitling  him  to  follow 
his  calling  in  this  State.  Ai)i)elIoe  answered,  denying  the  allegations 
of  the  petition,  and  pleading  specially  that  the  school  referred  to  was 
not  a  reputable  medical  college,  and  that  plaintiff,  as  a  graduate 
of  it,  was  not  entitled  to  a  certificate  from  it.  On  final  hearing  the 
court  below  dismissed  the  action,  refusing  the  complainant  any  relief, 
and  the  correctness  of  this  judgment  is  the  question  to  be  determined 
on  this  appeal. 

The  proof  shows  that  osteopathy  is  a  new  method  of  treating  dis- 
eases, which  is  said  to  have  originated  with  Dr.  A.  T.  Still,  of  Kirks- 
villc,  Mo.,  about  the  year  1871.  He  practiced  it  more  or  less  from  that 
time  until  about  the  year  1890,  when  he  opened  a  school  for  the  in- 
struction of  others.  In  1892  he  obtained  an  imperfect  charter  for  his 
school  under  the  laws  of  Missouri.  This  was  perfected  in 
1S04  by  a  charter  in  regular  form  under  which  the  school 
has    since    been     operating.    At    the    time    the    proof    was    taken 


t  'M 


nini 


i 


626 


AMERICAN  CRIMINAL  REPORTS. 


In  this  case  there  were  in  attendance  at  the  school  something  over 
500  Bcholars  from  29  states  of  the  Union,  and  several  from  Canada. 
In  connection  with  the  school  was  an  infirmary,  at  which  from  soo 
to  500  patients  were  regularly  treated.  There  were  twelve  or  thirteen 
professors  In  the  school.  Of  these  four  were  regularly  graduated 
physicians,  besides  Dr.  Still,  who  was  a  surgeon  in  the  army  during 
the  Civil  War,  and  is  said  to  have  been  a  college  graduate;  but  tiie 
proof  as  to  this  is  not  clear.  Another  of  the  professors  is  a  fellow  of 
the  Royal  Society  of  England,  and  still  another  was  for  many  years 
the  Circuit  Judge  of  that  district.  The  buildings  of  the  school  are 
shown  to  be  commodious,  and  suitable  for  its  purposes.  While  its 
equipment  at  first  was  meager,  it  has  gradually  increased  from  time 
to  time  until  now  it  would  seem  in  some  respects  to  compare  favor- 
ably with  other  colleges.  The  patients  treated  at  the  inflrniary,  as 
well  as  those  treated  by  appellant,  appear  to  have  been  satisfied  with 
what  they  received,  and  many  of  them  to  have  been  materially  bene- 
fited. There  are  four  or  five  other  colleges  of  osteopathy,  which, 
with  the  one  at  Kirl<sville,  form  an  association,  and  in  five  States  of 
the  Union  osteopathy  has  been  recognized  by  statute.  The  testimony 
of  the  witnesses,  the  character  of  the  professors,  and  the  evident  sin- 
cerity of  their  statements,  leave  no  doubt  in  our  minds  that  the 
school  at  Kirksviile  is  a  reputable  school  of  osteopathy;  but  whether 
it  is  a  reputable  school  of  medicine,  within  the  meaning  of  our  statute, 
or  what  are  appellant's  rights  if  it  is  not,  are  very  different  quest  ions, 
depending  upon  the  i)roper  construction  of  the  act  itself.  The  imr- 
pose  of  the  statute,  as  shown  by  its  title,  was  to  protect  the  people  of 
this  State  from  empiricism.  Its  material  provisions  are  as  foIlow.s 
(Kentucky  Statutes,  sections  2611-261S): 

"Section  2(ill.  It  shall  be  the  duty  of  the  county  clerk  of  each  county 
to  purchase  a  book  of  suitable  size,  to  l)e  known  as  the  'Medical  Rv^- 
ister'  of  the  county,  and  to  set  apart  one  full  page  for  the  registration 
of  each  physician.  ♦     *     • 

"Section  2612.  It  shall  be  unlawful  for  any  person  to  practice  med- 
icine in  any  of  its  branches,  within  the  limits  of  this  State,  who  has 
not  exhibited  and  registered  in  the  county  clerk's  office  of  the  county 
in  which  he  resides  his  authority  for  so  practicing  medicine  as  herein 
prescribed,  together  with  his  age.  address,  place  of  birth  and  the 
school  or  system  of  medicine  to  which  he  professes  to  belong.  *    *    * 

"Section  2013.  Authority  to  practice  medicine  shall  be  a  certificate 
from  the  State  Board  of  Health,  and  said  board  shall,  ui)on  applica- 
tion Issue  a  certiflate  to  any  reputal)le  physician  who  is  j)ractlclng, 
or  who  desires  to  begin  the  practice  of  medicine  in  this  State,  who 
possesses  any  of  the  following  qualifications:  (1)  A  diploma  from  a 
reputable  medical  college  legally  chartered  under  the  laws  ot  this 
State.  (2)  A  diploma  from  a  reputable  and  legally  chartered  medical 
college  of  some  other  State  or  country,  indorsed  as  such  by  the  State 
Board  of  Health.  (3)  Satisfactory  evidence  from  the  person  claiming 
the  same  that  such  person  was  rei)utal)iy  and  honorably  engaged  in 
the  practice  of  medicine  in  this  State  prior  to  February  23,  1864.    (4) 
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Sntlsfnrtory  evidence  from  any  person  who  was  reputably  and  honor- 
ary engaged  in  the  practice  of  medicine  In  this  State  prior  to 
Fel)ruary  23,  1884,  who  has  passed  a  satisfactory  practical  examina- 
tion before  Bald  board.  •    •    • 

"Section  2616.  Nothing  in  this  law  shall  be  so  construed  as  to  dla- 
nimlnate  against  any  peculiar  school  or  system  of  modldne,  or  to 
prohibit  women  from  practicing  midwifery,  or  to  prohii)lt  gratultouj 
services  In  case  of  emergency;  nor  shall  this  law  apply  to  commis- 
sioned surgeons  of  the  United  States  army,  navy,  or  marine  hospital 
service,  or  to  legally  qualifled  physicians  of  another  State  called  to 
see  a  particular  case  or  family,  but  who  does  not  open  an  office  or 
appoint  any  place  in  this  State  were  he  or  she  may  meet  patients  or 
receive  calls. 

"Section  2618.  Any  person  living  in  this  State  or  coming  Into  this 
State,  who  shall  practice  medicine,  or  attempt  to  practice  medicine 
in  any  of  its  branches,  or  who  shall  treat  or  attempt  to  treat  any 
Bick  or  afflicted  person  by  any  system  or  method  whatsoever,  for  re- 
ward or  compensation,  without  first  comi)lying  with  the  provisions 
of  this  law,  shall,  upon  conviction  thereof,  be  fined  fifty  dollars,  and 
mion  each  and  every  subsequent  conviction  shall  be  fined  one  hundred 
dollars  and  Imprisoned  thirty  days,  or  either  or  both,  In  the  discre- 
tion of  the  court  or  jury  trying  the  case;  and  in  no  case  where  any 
provision  of  this  law  has  been  violated  shall  the  person  so  violating 
be  entitled  to  receive  any  comi)ensation  for  the  services  rendered. 
To  open  an  office  for  such  piirpose  or  to  announce  to  the  public  in 
any  way  a  readiness  to  treat  the  sick  or  afflicted  shall  be  deemed  to 
engage  in  the  practice  of  medicine  within  the  meaning  of  this  act." 

Empiricism  is  defined  as  "a  practice  of  medicine  founded  on  mere 
experience  without  the  aid  of  science  or  the  knowledge  of  principles." 
The  above  act  is  therefore  "an  act  to  protect  the  people  of  this  com- 
monwealth from  the  practice  of  medicine  founded  on  mere  experience, 
without  the  aid  of  science,  or  a  knowledge  of  prtncl|)les."  To  secure 
this,  it  requires  a  medical  register  to  be  kept  by  the  county  clerk 
of  each  county,  and  makes  it  unlawful  for  any  person  to  practice 
medicine  in  any  of  its  branches  within  the  limits  of  the  State  until 
he  has  registered  in  the  county  of  his  residence.  Authority  to  practice 
medicine  under  the  statute  can  only  be  conferred  by  a  certificate  from 
the  State  Board  of  Health  Issued  to  a  reputable  physician,  having  a 
diploma  from  a  reputable  medical  college  legally  chartered  under 
the  laws  of  this  State,  or,  if  chartered  under  the  laws  of  some  other 
State  or  country,  indorsed  as  such  by  the  State  Board  of  Health.  Per- 
sons engaged  in  the  practice  reputably  and  honorably  prior  to  Febru- 
ary 23,  1864,  are,  on  proof  of  this  fact,  entitled  to  a  certificate,  and 
persons  engaged  in  the  practice  reputably  and  honorably  prior  to  Febru- 
ary 23, 1884,  may  be  given  a  certificate  after  a  satisfactory  examination 
before  tie  board;  but  there  is  no  authority  in  the  act  for  the  board 
to  examine  any  one  who  was  not  engaged  In  the  practice  prior  to 
February  23,  1884,  or  to  issue  a  certificate  to  such  a  person  unless 
lie  iB  a  reputable  physician  having  a  diploma  from  a  reputable  col- 
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lege;  and  without  such  a  certificate  It  is  made  unlawful  for  any  per- 
son to  practice  medicine  In  any  of  its  branches  within  the  limits  of 
this  State.  The  appellant,  therefore,  having  graduated  in  the  year 
1897,  and  not  being  a  practitioner  of  medicine  in  this  State  prior  to 
February  23,  1884,  could  not  be  examined  before  the  Board  of  Health, 
nor  was  he  entitled  to  a  certificate  from  it  unless  upon  the  ground 
that  he  held  a  diploma  from  a  reputable  and  legally  chartered  medical 
college  of  the  State  of  Missouri.  It  is  contended  for  the  appellee  that 
the  law  has  conferred  upon  it  the  sole  power  to  determine  whether 
a  particular  college  is  reputable,  and  should  be  Indorsed  as  such  by  it. 
It  is  contended  for  appellant  that  appellee,  by  the  express  terms  of 
the  statute,  is  limited  in  power,  and  cannot  discriminate  against  any 
peculiar  school  or  system  of  medicine.  It  is  urged  with  force  that, 
if  the  refusal  to  Indorse  the  school  is  essentially  based  or  the  system 
it  teaches,  rather  than  on  the  sufficiency  of  its  instruction,  the  action 
of  the  board  is  without  authority,  and  may  be  restrained  by  the  courts. 
This  seems  to  us  to  be  the  true  construction  of  the  statute,  and 
in  a  case  where  it  was  clear  from  the  evidence  that  a  discrimination 
had  been  made  against  a  system  of  medicine  we  should  not  hcsKato 
to  hold  that  the  board  had  exceeded  its  power.  But,  unaer  the  evidence, 
we  are  not  inclined  to  think  that  the  school  referred  to  is  a  rei)utahle 
medical  college,  within  the  meaning  of  the  statute.  The  terms  "phy- 
sician," "i)ractice  medicine,"  and  "medical  college,"  used  in  the  act, 
have  a  well-defined  popular  meaning,  and  were  used,  we  think,  by  tiie 
legislature,  in  this  sense.  The  term  "physician"  refers  to  those  ex- 
ercising the  calling  of  treating  the  sick  by  medical  agencies,  as 
commonly  practiced  throughout  the  State  at  the  time  the  act  was 
passed.  The  term  "medical  college"  refers  to  those  schools  of  learn- 
ing teaching  medicine  in  its  different  branches,  at  which  physicians 
at  that  time  were  educated,  or  schools  of  that  character  organized 
since.  At  such  an  institution  an  essential  part  of  the  instruction  was 
in  teaching  the  nature  and  effects  of  medicines,  how  to  compound  and 
administer  them,  and  for  what  maladies  they  were  to  be  used.  In 
such  institutions  also  surgery  is  an  essontirl  part  of  the  instruction. 
Without  a  knowledge  of  surgery  or  medical  agencies,  no  person  would 
be  deemed  equipped  to  practice  medicine  by  any  medical  college;  for 
these  things  lie  at  the  l)ase  of  the  instruction  given  in  such  schools. 
Osteopathy  teaches  neither  therai)euticH,  7nalc)ia  medico,  nor  surgery. 
Bacteriology  is  also  ignored  by  it.  As  we  understand  the  record, 
it  relies  entiiely  on  manipulation  of  the  body  for  the  cure  of  dis- 
eases. Its  theory  is  that  a  large  number  of  ailments  are  due  to  ir- 
regular nerve  action,  and  that  by  stimulating  or  reiiressing  the  nerve 
centers  by  manipulation  they  enable  nature  herself  to  right  the  evil. 
It  administers  no  drugs;  it  uses  no  knife.  It  does  not  i)rofess  to  cure 
all  diseases.  When  a  case  is  presented  requiring  surgery  or  medi- 
cation, the  osteopath  gives  way  to  the  physician,  f'iiith  cure  or  mag- 
netism has  no  |)lace  in  the  system.  It  relies  wholly  upon  manipula- 
tion aiding  the  vis  medicatrix  naturae.  The  main  things  taught  In  the 
school   are   physiology,   anatomy,   and   the   treatment   of   diseases   by 
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manipulation.  The  system  Is  new,  and,  of  necessity,  Imperfect  as  yet, 
but,  If  we  may  credit  the  evidence  in  this  record,  is  often  efficacious 
where  the  regular  practice  is  ineffective.  Still  a  school  which  teacheo 
neither  surgery,  bacteriology,  materia  medica,  nor  therapeutics  can- 
not be  regarded  as  a  medical  college  within  the  popular  meaning  of 
those  terms  as  understood  in  this  State  when  the  act  in  question  was 
passed. 

Having  reached  the  conclusion  that  the  school  at  which  appellant 
graduated  is  not  a  medical  college  within  the  meaning  of  the  statute, 
it  remains  for  us  to  inquire  whether  the  act  applies  to  him  at  all. 
The  subject-matter  In  the  minds  of  the  legislature  in  passing  the  act 
was  to  protect  the  i)eople  of  the  State  from  the  practice  of  medicim 
founded  merely  on  experience  without  scientific  knowledge.     To  effect 
this  it  allows  only  reputable  physicians   holding  a  diploma   from   a 
regular     or     reputable     school      to     practice     medicine     with     an 
exception     in     favor     of     those     then     already     long     engaged     in 
the   practice.     If   the   act   applies   to   appellant,   he   can   In   no   case 
practice  his  system  in  this  State;  for,  however  well  qualified  he  may  be, 
he  cannot  be  examined  for  license  as  a  physician,  and  he  could  not, 
without  abandoning  his  practice  as  an  osteopath,  obtain  a  diploma  from 
a  medical  college.     If  the  statute  applies  to  him,   it  also  ai)plies  to 
trained  nurses,  and  all  others  of  that  class,   who,  for  compensation, 
administer  to  the  wants  of  the  siclv.     The  result  of  such  a  construc- 
tion of  the  statute  would  be  to  compel  every  one,  whether  willing 
or  unwilling,  to  employ  a  registered  physician  to  care  for  him  when 
he  is  sick,  or  to  trust  himself  entirely  to  gratuitous  services,  how- 
ever much  he  might  prefer  skillful  nursing  to  medical  treatment.     It 
Is  doubtful  if  the  legislature  has  the  right  under  the  Constitution  thus 
to  restrict  the  free  choice  of  the  citizen  in  a  matter  concerning  only 
himself  and  not  the  people  at  large.     Taking  the  statute  as  a  whole, 
we  do  not  think  that  this  was  within  the  legislative  intent,  or  that  the 
act  was  designed  to  do  more  than  regulate  the  practice  of  medicine  by 
physicians  and  surgeons. 

After  it  was  first  jiassed  In  this  State,  there  was  a  separate  statute 
passed  applicable  to  dentists,  and  still  another  for  pharmacists;  thus 
showing  that  the  legislature  intended  the  act  before  us  to  apply  only 
to  physicians.  Until  these  acts  were  passed,  there  were  no  require- 
ments established  by  law  for  the  practice  of  medicine  in  this  State, 
and  in  undertaking  to  regulate  the  practice  of  medicine  it  should 
not  be  presumed  that  the  legislature  intended  to  interfere  with 
trained  nurses,  or  others,  who,  for  compensation,  attended  on  the  sick 
without  undertaking  to  prescribe  medicine  or  to  follow  the  calling  of 
a  physician;  for  such  persons  are  not  within  the  spirit  of  the  act, 
and  could  not  well  have  been  in  the  mind  of  the  legislature  when  en- 
acting It.  A  statute  precisely  similar  to  ours  in  purpose  was  passed 
in  the  State  of  Now  York.  In  Smith  v.  Lane,  24  Hun,  632,  a  person 
treating  disease  like  appellant  was  charged  with  violating 
the  act.  The  court  held  him  not  within  the  statute.  Among 
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other  things,  the  court  said:  "The  practice  of  medicine  Is  a 
pursuit  \ery  generally  known  and  understood,  and  so,  also,  that  of 
surgery.  The  former  includes  the  application  and  use  of  medicines 
and  drugs  for  the  purpose  ot  curing,  mitigating,  or  alleviating  bodily 
diseases,  while  the  functions  of  the  latter  are  limited  to  manual  op- 
erations usually  performed  by  surgical  instruments  or  appliances,  it 
was  entirely  proper  for  the  legislature,  by  means  of  this  chapter,  to  pre- 
scribe the  qualification  of  the  persons  who  might  be  intrusted  with  the 
performance  of  these  very  important  duties.  The  health  and  safety  of  so- 
ciety could  be  maintained  and  protected  in  no  other  manner.  To  allow 
Incompetent  or  unqualified  persons  to  administer  or  apply  medical  agents, 
or  to  perform  surgical  ciierations,  would  be  higlily  dangerous  to  thi 
health  as  well  as  the  lives  of  the  persons  who  might  be  operated  upon, 
and  there  is  reason  to  believe  thp.t  lasting  and  serious  injuries,  as 
well  as  the  loss  of  life,  have  been  produced  by  the  improper  use  of 
medical  agents  and  surgical  int-'(runients  or  apiiliances.  It  was  tha 
purpose  and  object  of  the  legislature  by  this  act  to  prevent  a  contin- 
uance of  deleterious  practices  of  this  nature,  and  to  confine  tlie  use 
of  medicines  and  the  operations  of  surgery  to  a  class  of  persons  who, 
upon  examination,  should  be  found  competent  and  qualified  to  follow 
these  professional  pursuits.  No  such  danger  could  possibly  arise  from 
the  treatment  to  which  the  iilaintiff's  occupation  was  confined. 

While  it  might  be  no  benefit,  it  could  hardly  be  possible  that  it 
could  result  in  harm  or  injury.  *  *  *  iHs  system  of  practice  was 
rather  that  of  nursing  than  that  of  either  medicine  or  surgery.  ♦  *  * 
He  neither  gave  nor  ap])lied  drugs  or  medicines,  nor  used  surgical 
Instruments.  He  was  outside  of  the  limits  of  both  professions,  and 
neither  of  the  schools  or  societies  mentioned  in  the  act  had  jurisdic- 
tion over  him."  A  statute  very  similar  to  ours  was  passed  in  the 
State  of  Ohio,  and  in  i^latc  v.  Liffiing,  Gl  Ohio  St.  :]0,  76  Am.  St.  Hep. 
358,  55  X.  E.  1C8,  46  L.  R.  A.  ',VH,  the  question  was  presented  to  the 
Supreme  Court  of  the  State  whether  an  osteopath  was  included  in  the 
statute.  It  was  held  that  he  was  not.  The  court  said:  "The  obviou.-^ 
purpose  of  the  act  under  consideration  is  to  secure  to  those  who  believe  in 
the  efficacy  of  medicines  the  ministrations  of  educated  men,  thus 
preventing  fraud  and  imposition,  and  to  protect  society  from  the  evils 
which  result  from  the  administration  of  potent  drugs  l)y  the  ignorant 
and  unskillful.  The  purpose  of  the  act  is  accurately  indicated  by  its 
title  to  be  'to  regulate  the  practice  of  medicine.'  No  provision  of  the 
act  indicates  an  intention  on  the  part  of  the  Legislature  that  tliose 
•who  do  not  pro])ose  to  practice  medicine  shall  graduate  from  a  college 
of  medicine,  or  otherwise  become  learned  in  its  use.  Without  such 
knowledge,  no  one  is  entitled  to  a  certificate  from  the  board  of  ex- 
amination. 

The  result  of  the  view  urged  in  support  of  the  except'on  Is  that  by 
this  act  the  CJeneral  Assembly  has  attempted  to  determine  a  question 
of  science,  and  control  the  personal  conduct  of  the  citizen  without 
regard  to  his  opinion;  and  this  is  a  matter  in  which  the  public  is  in 
no  wise  concerned.     Such  legislation  would  be  an  astonishing  denial 
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of  the  commonly  accepted  views  touching  the  right  to  personal  opinion 
and  conduct,  which  does  not  invade  the  right  of  others."  A  similar 
ruling  was  made  In  Rhode  Island.  State  v.  Mylod,  20  R.  I.  632,  41 
L.  R.  A.  428,  40  Atl.  753.  (11  Amer.  Crim.  Rep.  238.)  While  the 
phraseology  of  our  statute  is  in  some  respects  different  from  that  bo- 
fore  the  court  in  either  of  these  cases,  the  purpose  of  the  act  is  plainly 
the  same,  and  we  think  the  same  construction  should  be  adopted. 
The  thing  in  the  mind  of  the  legislature,  and  declared  by  the  act  to 
be  unlawful,  is  "for  any  person  to  practice  medicine  in  any  of  its 
branches  within  the  limits  of  this  State"  without  a  certificate  from 
the  State  Board  of  Health.     Section  2612. 

And  as  the  board  is  only  authorized  to  issue  a  certificate  to  a 
reputable  physician  having  a  diploma  from  a  reputable  medical  college, 
and  no  discrimination  is  allowed  against  any  peculiar  school  or  system 
of  medicine,  the  penalties  provided  by  the  last  section  of  the  act  must 
be  limited  to  that  which  is  referred  to  in  the  title  and  previous  sec- 
tions— the  practice  of  medicine  in  some  of  its  branches  in  this  State; 
and  the  words,  "who  shall  practice  medicine  or  attempt  to  practice 
medicine  in  any  of  its  branches  or  who  shall  treat  or  attemi)t  to  treat 
any  sick  or  afflicted  person  by  any  system  or  method  whatsoever,  for 
reward  or  compensation,  without  first  complying  with  the  provisiona 
of  this  law,"  must  be  held  to  refer  to  physicians  or  surgeons  belonging 
to  some  school  or  system  of  medicine  practicing  or  desiring  to  practice 
medicine  in  this  State,  as  provided  in  the  preceding  section;  other- 
wise, this  section  would  be  made  to  Include  those  not  provided  for  in 
the  preceding  section,  and  the  effect  of  the  act  would  be  not  to  protect 
the  people  of  this  State  from  the  unscientific  practice  of  medicine,  but 
to  deny  to  the  sick  all  ministrations  not  gratuitous,  unless  by  regis- 
tered physicians.  Thus  construed,  the  act  would  be  for  the  protection 
rather  of  the  doctors  of  the  State  than  of  the  people;  and. 
In  view  of  the  general  custom  before  and  since  this  act 
of  hiring  nurses  and  others  to  care  for  the  sick,  we  are  of  the  opinion 
that  such  a  construction  would  do  violence  to  the  actual  intention 
of  the  legislature.  Appellant  is  in  no  proper  sense  a  physician  or 
surgeon.  He  does  not  practico  iiiedicir.e.  He  is  rather  on  the  plane  of 
a  trained  nurse.  If  by  kneading  and  manipulating  the  body  of  the 
patient  he  can  give  relief  from  suffering,  we  see  no  reason  why  he 
should  not  be  paid  for  his  labor  as  others  laborers.  Services  in  knead- 
ing and  manipulating  the  body  are  no  more  the  practice  of  medicine 
than  services  in  bathing  a  patient  to  allay  his  fever  or  the  inflammation 
of  a  wound.  Appellant  may  not  prescribe  or  administer  medicine  or 
lierform  surgery,  but,  so  long  as  he  confines  himself  to  osteopathy, 
kneading  and  manipulating  the  body,  without  the  use  of  medicine 
or  surgical  appliances,  he  violates  no  law,  and  appellee  should  not 
molest  hiin.  On  the  return  of  the  case  the  court  below  will  enter 
judgment  granting  appellant  a  perpetual  injunction  restraining  ap- 
pellee from  interfering  with  him  or  prosecuting  him  for  the  practice 
of  osteopathy  as  above  Indicated,  .ludgment  reversed  and  cause  re- 
manded for   further  proceedings  not  inconsistent  with  this  opinion. 
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Petition  for  re-hearing  filed  by  appellee  and  overruled.     Judge  Du 
Relle,  dissenting. 


State  v.  Bioos. 
133  N.  C.  729—98  Am.  St.  Rep.  731—46  S.  E.  Rep.  401. 
Decided  December  18,  1903. 

Cr.ARK,  C.  J.  The  defendant  Is  indicted  on  a  charge  that  he  "did  un- 
lawfully and  willfully  begin,  engage  in,  and  continue  the  practice  of 
medicine  and  S'lrgery,  and  the  branches  thereof,  for  fee  or  reward, 
without  having  obtained  a  license  so  to  do  from  the  Board  of  Medical 
Examiners  of  the  Stnte  of  North  Carolina."  Upon  the  facts  found, 
the  court  was  of  opinion  that  the  defendant  was  guilty.  The  de- 
fendant appealed  from  the  judgment  impo.sed. 

The  special  verdict  found  that  the  defendant  advertised  himself 
as  a  "non-medical  physician;"  that  he  held  himself  out  to  the  public  to 
cure  disease  by  a  "system  of  drugless  healing,  and  treats  patients  by 
said  system  without  medicine,  claiming  not  to  cure  by  faith;"  that  ho 
advertises  to  cure  by  "natural  methods,"  without  medicine  or  surgery. 
The  only  acts  that  he  is  found  by  the  verdict  to  liave  performed  are 
that  "he  administers  massage  l)aths  and  pi  ysical  culture,  maniimlatcs 
the  muscles,  bones,  si)ine,  and  solar  plexus,  and  kneads  the  musclts 
with  the  fingers  of  the  hand.  He  writes  no  prescriptions  as  to  diet, 
but  advises  his  patients  what  to  eat  and  what  not  to  eat;  all  the  abovo 
treatment  is  administered  to  the  exclusion  of  diugs."  It  was  ad- 
mitted that  the  defendant  was  not  licensed  l)y  the  State  Medical  Board, 
and  claims  no  exemption,  under  ^e  provisions  of  the  act  of  1!)0:'>, 
as  a  nurse,  or  midwife,  nor  as  one  i...  Mng  by  prayer,  and  then  there  is 
the  important  finding  that  "the  defendant  diargrs  a  fee  or  reward 
for  his  services,"  and  has  treated  patients  liy  tlio  al)0ve  troatmeni, 
and  received  payment  therefor,  since  the  passage  of  chapter  C97,  Laws 
7903,  "To  define  the  practice  of  medicine  and  surgery." 

Section  3124  of  the  Code  requires  that  every  person  who  applies 
for  license  to  practice  "medicine  or  surgery  or  any  of  the  branches 
thereof"  shall  stand  an  examination  in  "anatomy,  physiology,  surgery, 
pathology,  medical  hygiene,  chemistry,  pharmacy,  tnatciia  vivdiva, 
therapeutics,  ol)stetrics  and  the  practice  of  medicine."  There  was  added 
by  chapter  117,  Laws  188.'">,  the  following  provision:  "And  any  person 
who  shall  begin  the  practice  of  medicine  or  surpery  in  this  State 
for  fee  or  reward,  after  the  passage  of  this  act,  without  first  having 
oljtained  license  from  said  Board  of  Examiners  (meaning  the  State 
Board  of  Medical  Examiners)  shall  not  be  entitled  to  sue  for  or  re- 
cover before  any  court  any  medical  bill  for  services  rendered  in  thu 
practice  of  medicine  or  surgery  or  any  of  the  branches  thereof,  but 
shall  also  be  guilty  of  a  misdemeanor  and  upon  conviction  thereof 
shall  be  fined  not  less  than  $2.'j,  nor  more  than  one  hundred  dollars 
or  imprisoned  at  the  discretion  of  the  court  for  each  and  every  of- 
fense." 
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The  constitutionality  of  this  last  act  has  been  vigorously  assailed 
in  the  courts,  on  the  ground  that  every  one  had  an  "inalienable  right 
to  life,  liberty  and  the  pursuit  of  happiness,"  as  our  great  Declaration 
phrases  it,  and  that  by  that  guaranty  it  is  the  right  of  every  one  to 
earn  his  livelihood  by  pursuing  any  calling  or  vocation  not  unlawful, 
and  that  to  place  his  liberty  to  do  so  within  the  power  of  a  committee 
chosen  by  those  already  pursuing  any  given  calling  would  be  to  infringe 
upon  Section  7,  Article  1  of  our  State  Constitution,  which  forbids  ex- 
clusive privileges  and  emoluments  to  any  set  of  men,  and  Section  31 
of  the  same  article,  which  prohibits  "monopolies  and  perpetuities."  Of 
late  years  there  has  been  added  the  argument  that  such  act  is  also 
obnoxious  to  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  which  prohibits  any  State  "to  deny  to  any  person  the 
equal   protection   of  the  law." 

There  was  undeniably  great  force  in  the  argument  on  that  side.  The 
lawmaking  power  slowly,  in  this  State  and  in  others,  yielded  to  the 
view  that  it  could  or  should  pass  such  act.  In  1858-59  chapter  258,  it 
&\al  incorporated  "The  State  Medical  Society,"  and  authorized  the 
above  examination,  and  prohibited  any  one  to  practice  medicine  or 
surgery  or  prescribe  for  the  cure  of  diseases,  for  fee  or  reward,  with- 
out such  license,  but  was  careful  to  add  a  proviso  that  no  one  who 
should  practice  without  such  license  should  be  guilty  of  a  misde- 
meanor, the  only  penalty  being  that  if  he  practiced  on  credit  he  could 
not  recover  his  fees  in  the  courts.  The  law  remained  thus  till  the 
above  recited  act  passed  in  1885,  and  which  was  made  prospective.  The 
constitutionality  of  this  last  statute  was  fully  considered,  and  after  a 
most  able  argument  against  it  by  counsel  was  sustained  by  this 
court,  but  not  without  great  hesitation,  and  upon  the  ground  solely 
that  the  act  was  "an  exercise  of  the  police  power  for  the  protection 
of  the  public  against  Incompetents  and  impostors,  and  in  no  sense  the 
creation  of  a  monopoly  or  special  privilege."  Utate  v.  Call,  121  N.  C. 
646,  28  S.  E.  517.  If  the  object  of  the  act  could  be  construed  as  Intended 
to  give  special  and  exclusive  privileges  to  a  special  body  of  men,  and 
not  solely  and  in  truth  for  the  protection  of  the  public.  The  legis- 
lature was  prohibited  by  the  Constitution  from  enacting  it,  nor  could 
the  legislature  restrict  the  cure  of  the  body  to  the  practice  of 
"medicine  and  surgery,"  or  establish  any  State  system  of  healing. 
State  V.  McKnight,  131  N.  C.  723,  42  S.  E.  580,  59  L.  R.  A.  187. 

After  these  decisions,  moderation  and  wls'-"n  would  have  suggestea 
that  the  matter  rest.  Those  who  v.lsh  to  be  treated  by  practitioners* 
of  medicine  and  surgery  had  the  guaranty  that  such  practitioners 
lad  been  duly  examined  and  found  competent  by  a  board  of  gentle- 
men eminent  in  that  high  and  honorable  profession,  and  those  who 
had  faith  in  treatment  by  methods  not  included  in  the  "practice 
of  medicine  and  surgery,"  as  usually  understood,  had  reseived  to  them 
the  right  to  practice  their  faith  and  be  treated,  if  they  chose,  by  those 
who  openly  and  avowedly  did  not  use  either  surgery  or  drugs  in  the 
treatment  of  diseases.  The  courts  have  declared  that  they  possessed 
this  right,  and  that  the  legislature  could  not,  under  the  Constitution, 
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restrict  all  healing  to  any  one  school  of  thought  or  practice.  What 
is  "the  practice  of  medicine  and  surgery"  Is  aa  well  understood,  and 
its  limits,  as  the  practice  of  dentistry.  The  courts  have  also  held 
that  of  the  many  schools  of  "medicine  and  surgery"  the  legislature 
could  not  prescribe  that  any  one  was  orthodox  and  the  others 
heterodox,  but  that  those  professing  the  different  system — "allopathic," 
"homeopathic,"  "Thorn psonlan,"  and  the  like — should  be  examined  upon 
a  course  such  as  is  taught  in  the  best  colleges  of  that  school  of  practice, 
but  that  it  is  not  essential  that  a  member  of  each,  or  of  any  special 
school,  should  be  upon  the  Board  of  Examiners. 

At  the  last  session  of  the  General  Assembly  the  following  act  (1903, 
ch.  G97)  was  passed  amendatory  of  section  3122  of  the  Code:  "For  the 
purpose  of  this  act  the  e-ipression  'practice  of  medicine  and  surgery' 
shall  be  construed  to  mean  the  management  for  fee  or  reward  of  any 
case  of  disease,  physical  or  mental,  real  or  imaginary,  with  or  without 
drugs,  surgical  operation,  surgical  or  mechanical  appliances,  or  by  any 
other  method  whatsoever;  provided  that  this  shall  not  apply  to  mid- 
wives  nor  to  nurses;  provided  further,  that  applicants  not  belonging  to 
the  regular  school  of  medicine  shall  not  be  required  to  stand  an  exam- 
ination except  upon  the  branches  taught  in  their  regular  colleges,  to- 
wit,  the  osteopaths  shall  be  examined  only  upon  descriptive  anatomy, 
general  chemistry,  histology,  physiology,  urinalysis,  and  toxicology, 
hygiene,  regional  anatomy,  pathology,  neurology,  surgery,  ai)plied 
anatomy,  bacteriology,  gynecology,  obstetrics  and  physical  diagnosis; 
provided  this  act  shall  not  apply  to  any  ])erson  who  ministers  to  or 
cures  the  sick  or  suffering  by  prayer  to  Almighty  God,  without  the 
use  of  any  drug  or  material  means." 

Chief  Justice  Pearson,  in  McAdcn  v.  Jenkins,  64  N.  C.  SOI,  noted, 
as  of  common  knowledge,  and  reiterated  in  Railroad  v.  Jenkins,  68 
N.  C.  505,  that  railroad  charters  are  drafted  by  "promoters,"  and 
hence  should  be  construed  most  strongly  against  the  grantees  and 
in  the  interest  of  the  public.  The  same  construction  can  fairly  be 
applied  to  this  act  amendatory  of  the  charter  of  this  corporation, 
in  whose  supposed  interests  it  was  evidently  drafted,  and  not  solely 
in  the  interest  of  the  public.  Under  the  guise  of  "construction"  of 
those  well-understood  terms,  the  "practice  of  medicine  and  surgery," 
the  act  essays  to  provide  that  the  expression  "  'practice  of  medicine 
and  surgery'  shall  be  construed  to  mean  the  management  'for  fee  or 
reward'  of  any  case  of  disease,  physical  or  mental,  real  or  imaginary, 
with  or  without  drugs,  surgical  operation,  surgical  or  mechanical  ap- 
pliances, or  by  any  other  method  whatsoever:'  That  Is,  the  practice 
of  surgery  and  medicine  shall  mean  practice  without  surgery  or  medi- 
cine, if  a  fee  is  charged.  If  no  fee  is  charged,  then  the  words  "sur- 
gery and  medlcina"  drop  back  to  their  usual  and  ordinary  meaning, 
as  by  long  usage  known  and  accustomed.  Where,  then,  is  the  pro- 
tection to  the  public,  if  such  treatment  is  valid  when  done  without 
fee  or  reward?  Yet,  unless  the  act  confers,  and  is  intended  solely  to 
confer,  protection  upon  the  public,  it  is  invalid.  The  legislature  cannot 


HAYDEN  V.  STATE. 


53; 


forbid  one  man  to  practice  a  calling  or  profession  for  the  benefit  or 
profit  of  another. 

Again,  the  act  means  more  than  Its  friends  probably  intended,  for 
it  says,  "any  case  of  disease,  physical  or  mental,  real  or  Imaginary." 
Is  not  a  disease  of  the  eye  physical,  and  is  not  a  disease  of  the  ear, 
or  of  the  teeth,  or  a  headache,  or  a  corn,  physical?  Then  every 
dentist  and  aurist  and  oculist  is  indictable  unless  he  has  also  license 
from  the  State  Medical  Society  as  an  M.  D.,  as  ir  also  every  corn  doctor 
who  relieves  aching  feet,  and  every  peripatetic  of  stentorian  lungs  on 
the  courthouse  square  who  banishes  headache,  real  or  imaginary,  by 
rubbing  his  hands  over  some  credulous  brow.  He,  toe,  must  be  an 
M.  D.  Then  there  is  the  closing  expression,  forbidding  treatment  "for 
fee  or  reward"  by  other  than  an  M.  D.  "by  any  other  method  what- 
soever." This  would  talve  In  all  the  old  women  and  the  herb  doctors, 
who,  without  pretending  to  be  professional  nurses,  relieve  much  human 
suffering,  "real  or  imaginary,"  for  a  small  compensation.  Then  It  la 
forbidden  to  relieve  a  case  of  suffering,  "physical  or  mental,"  in  any 
method  unless  one  is  an  M.  D.  It  is  not  even  admissible  to  "minister 
to  a  mind  diseased"  in  any  method,  or  even  dissipate  an  attack  of 
the  "blues,"  without  that  label,  duly  certified.  Is  not  this  creating  a 
monopoly,  and  the  worst  of  monopolies,  that  diseases  shall  not  be  cured 
or  alleviated,  whether  real  or  imaginary,  mental  or  physical,  though 
without  medicine  or  surgery,  "if  for  a  fee,"  unless  one  has  undergone 
an  examination  on  "anatomy,  physiology,  surgery,  pathology,  medical 
hygiene,  chemistry,  pharmacy,  materia  vicdica,  therapeutics,  obstetrics 
and  the  practice  of  medicine?"  Such  an  examination  is  eminently 
proper  for  one  who  holds  himself  out  as  an  M.  D.,  and  those  who  wish 
to  employ  an  M.  D.  should  certainly  have  the  guaranty  that  is  given  by 
his  license  that  the  M.  D.  is  competent.  But  how  about  those  who  are 
too  poor  or  too  Ignorant  or  too  perverse,  to  wish  that  kind  of  treatment? 
It  is  requisite  that  the  man  who  treats  a  diseased  ear  shall  really  be 
competent  In  obstetrics,  or  that  it  is  a  penalty  to  treat  a  disease  of 
the  eye  unless  the  operator  understands  chemistry,  or  that  it  is  In- 
dictable In  this  State  to  remove  corns  or  to  plug  teeth  without  full 
knowledge  of  the  materia  medica,  or  to  banish  headache  by  the  ap- 
plication of  the  hands  without  having  passed  a  satisfactory  examina- 
tion on  anatomy,  or  to  apply  a  fomentation  without  being  able  to 
"pass  up"  on  therapeutics,  or  to  sell  a  little  herb  tea  for  the  stomach 
ache  without  being  scientifically  versed  in  pathology  and  physiology? 
The  act  is  too  sweeping.  Besides,  the  legislature  could  no  more  enact 
that  the  "practice  of  medicine  and  surgery"  shall  mean  "practice 
without  medicine  ai»d  surgery"  than  it  could  provide  that 
"two  and  two  make  five,"  because  it  cannot  change  a  physical  fact. 
And  when  it  forbade  all  treatment  of  all  diseases,  mental  or  physical, 
without  surgery  or  medicine,  or  by  any  other  method,  for  a  fee  or 
reward,  except  by  an  M.  D.,  it  attemi)ted  to  confer  a  monopoly  on  that 
method  of  treatment,  and  this  is  forl)idden  by  the  Constitution. 

Our  early  legislation  naturally  gave  physicians  no  special  privileges, 
but  it  was  directed  solely  to  fixing  a  limitation  upon  their  charges 
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and  provldfn?  penalties  for  malpractice.  Were  a  monopoly  of  all 
treatment  of  diseases  conferred  upon  M.  D.'s,  It  would  necesKarlly 
follow  that  the  legislature  would  have  to  pre"crlbe  their  scale  of 
charges  again.  That  matter  could  not,  with  due  regard  to  the  public 
interest,  be  left  to  a  monopoly.  The  medical  profeHsion  merited  aiui 
obtained  a  due  share  of  prosperity  prior  to  above  statute  of  190:5  nnl 
will  receive  no  great  detriment  because  the  defendant  cannot  bo 
punished  under  its  provisions. 

Those  not  M.  D.'s  oontend  that  the  allopathic  system  of  practice 
is  contrary  to  the  discoveries  of  science  and  injurious  to  the  imbllc. 
Some  M.  D.'s  doubtless  believe  that  all  treatment  of  disease,  cxceiit 
by  their  own  system,  is  quackery.  Is  this  point  to  be  decided  by  thi 
M.  D.'s  themselves,  through  an  examination  committee  of  five  of  tlicir 
own  number,  or  is  the  public  the  tribunal  to  decide,  by  employlns 
whom  each  man  prefers,  whether  allopath,  homeopath,  osteopiith,  or 
the  defendant?  The  law  says  that  the  M.  D.'s  may  examine  and  cer- 
tify whether  an  applicant  is  competrnt  to  be  one  of  their  numlicr, 
and  no  one  can  practice  medicine  and  surgery  without  It;  but  they 
cannot  decide  for  mankind  that  tbyir  own  system  of  healing  is  now 
and  ever  shall  be  the  only  correct  one,  and  that  all  others  are  lo 
be  repressed  by  the  strong  arm  of  the  law.  This  act  admits  Christian 
Scientists  to  practice  to  cure  diseases  without  such  examination.  H/ 
what  process  of  reasoning  can  massage,  baths,  and  the  defendant  be 
excluded?  In  the  cure  of  bodies,  as  In  the  cure  of  souls,  "orthodoxy 
is  my  doxy,  heterodoxy  is  the  other  man's  doxy,"  as  Bishop  Warburton 
well  says.  This  is  a  free  country,  and  any  man  has  a  right  lo  bo 
treated  by  any  system  he  chooses.  The  law  cannot  decide  that  any 
one  system  shall  be  the  system  he  shall  use.  If  he  gets  Improper  treat- 
ment for  children  or  others  under  his  care,  whereby  they  are  In- 
jured, he  Is  liable  to  punishment;  but  whether  it  was  proper  treatment 
or  not  is  a  matter  of  fact,  to  be  settled  by  a  jury  of  his  peers,  and 
not  a  matter  of  law,  to  be  decided  by  a  judge,  nor  prescribed  befoie- 
hand  by  an  act  of  the  legislature. 

Tlie  practice  of  medicine  and  surgery,  in  the  usual  and  ordinary 
meaning  of  that  term,  is  of  the  highest  antiquity  and  dignity.  In  the 
Code  of  Hammurabi,  King  of  Babylon,  fifteen  centuries  older  than  the 
Code  of  Moses,  and  which,  engraved  on  a  column  of  black  diorlte,  was 
but  recently  dug  up  at  Susa,  in  ancient  Elam,  there  are  found  (sec- 
tion 215-225)  regulations  of  the  medical  profession,  fixing  a  scale  of 
fees,  and  penalties  for  malpractice.  Physicians  are  mentioned  In  both 
the  Old  and  New  Testaments.  Jeremiah  asks,  "Is  there  no  balm  In 
Gilead?  Is  there  no  physician  there?"  The  public  have  a  right  to 
know  that  those  holding  themselves  out  as  members  of  that  ancient  and 
honorable  profession  are  competent,  and  duly  licensed  as  such.  The 
legislature  can  exert  its  police  power  to  that  end,  because  it  is  a 
profession  whose  practice  requires  the  highest  skill  and  learning.  But 
there  are  methods  of  treatment  which  do  not  require  much  skill  and 
learning,  if  any.  Patients  have  a  right  to  use  such  methods  if  they 
wish,  and  the  attempt  to  require  an  examination  of  the  character 
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nvove  recited  for  the  application  of  such  treatment  la  not  warranted 
by  any  legitimate  exercise  of  the  police  power.  The  effect  would  be 
to  prohibit  to  those  who  wish  It  those  -heap  and  simple  remedies,  and 
diMnive  those  who  practice  them  of  their  humlde  Rains,  by  either 
giving  a  monopoly  of  such  remedies  to  those  who  have  the  title  M.  D., 
or  prohibiting  the  use  of  such  remedies  altogether,  neither  of 
which  results  the  Legislature  could  have  contemplated,  and  both  of 
which  are  forbidden  by  the  provisions  of  the  Constitution  above  cited. 
In  this  case  the  defendant  is  found  guilty  of  the  following  acts, 
and  no  more: 

(1)  Administering  massage   baths  and   physical   culture. 

(2)  Manipulating  muscles,  bones,  spine,  and  solar  plexus. 

(3)  Kneading  the  muscles  with  the  fingers  of  the  hands. 

(4)  Advising  his  patients  what  to  eat  and  what  not. 

And  all  this  without  prescrli)tlons,  without  any  drugs  or  surgery. 
These  acts,  by  the  terms  of  the  statute,  are  harmless  and  not  indict- 
able, "unless  done  for  fee  or  reward."  There  is  nothing  in  this  treat- 
ment that  calls  for  an  exercise  of  the  polhe  jiower  by  way  of  an  ex- 
amination by  a  learned  board  in  obstetrics,  therapeutics,  materia 
rnrdica,  and  the  other  things,  a  knowledge  of  which  is  so  properly 
rcfpiired  for  one  who  would  serve  the  public  faithfully  and  honorably' 
as  a  doctor  of  medicine. 

It  is  not  only  In  the  scope  of  the  police  power  for  the  State  to  reg- 
ulate the  "practice  of  medicine  and  surgery,"  and  to  throw  around 
the  i)ubllc  any  reasonable  protection  against  unfit  members  of  that 
honorable  profession,  and  provide  against  nialiiractlcc,  but  the  General 
Asscniblv  can  prohibit  any  pretended  art  of  healing  which  is  calculated 
to  deceive  and  Injure  the  public.  It  is  nlso  within  Its  jiower  to  pro- 
tect the  public  against  the  Ignorant  and  vicious  who  profess  knowledge 
and  skill  In  any  art  or  profession  of  healing  in  which  technical  knowl- 
edge and  learning  are  reaulred  to  salely  and  properly  practice  it. 
But  it  is  not  found  here  that  the  defendant  Is  deceiving  and  injuring 
the  public,  or  is  ignorant  arc'  Incompetent,  to  the  detriment  of  the 
public,  in  the  ai)plication  of  '  i.>  methods  he  uses.  It  may  be  that  if 
he  were  not  there  some  of  tht  patients  might  call  in  an  M.  D.,  but 
that  is  due  possibly  to  the  Ignorance  or  perversity  of  the  patients, 
who  may  prefer  the  defendant's  methods  and  scale  of  fees.  The  police 
power  does  not  extend  to  such  cases. 

The  law  is  thus  stated  in  Laictnn  v.  Fitrele.  152  U.  S.  pp.  137,  133, 
14  Sup.  Ct.  501,  38  L.  Ed.  3S5:  "The  legislature  may  not,  under  the 
guise  of  protecting  public  interests,  arbitrarily  interfere  with  private 
business,  or  Impose  unusual  or  unnecessary  restrictions  upon  lawful 
occupations.  In  other  words,  its  determination  of  what  is  a  proper 
exercise  of  its  police  power  is  not  final  or  conclusive,  but  Is  subject 
to  the  supervision  of  the  courts."  After  citing  cases.  It  is  said  on 
page  138:  "In  all  those  cases  the  acts  were  held  to  be  invalid  as  in- 
volving an  unnecessary  invasion  of  the  rights  of  property,  and  a 
practical  Inhibition  of  certain  occui)ations,  harmless  in  them.iielvea, 
and  whicli  might  be  carried  ou  without  detriment  to  the  public  in- 
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tcrosta."  Spp,  also,  f^tnte  v.  Pr)ulcr;tross,  10(5  N,  C.  nf.7,  10  a.  K.  lODL'; 
Ohio  V.  Gardner,  58  Olilo  St.  Gi)0,  51  N.  E.  130,  41  L.  R.  A.  CS!),  (ia  Ai... 
St.  Rep.  785. 

License  is  leaulreil  for  the  ptnilloe  of  pharmacy,  of  dentistry,  of  hiw, 
and  ninny  other  skilled  professions.  Wo  have  a  State  system  of  liiw, 
for  the  "Law  is  the  State,"  and  laws  iire  prescribed  by  the  legislature; 
and  we  also  have  a  State  system  of  education.  Yet  it  Is  not  lndlct!il)I(« 
for  one  not  a  lawyer  to  draw  wIIIb,  deeds,  bills  of  sale,  or  any  other 
iPRal  Instrument  whatever,  nor  Is  it  made  punishable  to  settle  litiga- 
tion out  of  court  by  arbitration  or  otherwise,  without  the  aid  of  -y. 
lawyer,  nor  to  teach  In  other  than  the  State  schools.  Thouf;h  tlui" 
are  many  methods  of  treating  diseases,  among  which  the  legislature 
Is  not  authorized  to  select  one  as  the  State  sy.stcm,  excluding  all  othcis, 
yet  this  act,  if  valid,  would  make  It  punishable  by  law  to  charge  a  fee 
for  treatment  of  "any  disease,  real  or  Imaginary,  mental  or  i)hyslcal, 
by  any  method  whatever,"  unless  the  party  has  been  admitted  by  x 
committee  from  one  sdiool  of  treatment,  upon  examination  of  tluit 
system,  thus  denying  mankind  any  relief  from  pain  and  sufferin.:;, 
ex  ept  at  the  hands  of  that  particular  school  of  medical  thouglit. 
It  may  be,  and  probably  Is,  the  best  system.  Ilut  that  is  a  matter 
which  must  be  decided  by  those  who  seek  and  must  jiay  for  the  relis  f 
— not  by  the  M.  D.'s  themselves,  nor  by  the  courts.  .ludges  are  lawyers, 
and  are  not  conii)etent  to  decide,  except  for  themselves  as  Individuals, 
which  is  the  best  system  of  treatment,  and  those  practitioners  who 
eschew  medicine  and  surgery  have  a  right  to  object  to  leaving  tli.> 
question  whether  "medicine  and  surgery"  is  the  only  permlssi))le 
method  of  treatment  to  be  decided  by  the  i)ractltioners  of  that  method. 

The  defendant  Is  not  charged  nor  shown  to  be  an  osteopath,  and 
disclaims  being  one.  His  learned  counsel  contends  that  Acts  1!»0.;, 
c.  097,  Is  further  unconstitutional  becauce  of  the  following  (quoted 
from  his  brief):  "There  Is  no  provision  lor  the  examination  of  any 
but  allopaths  and  osteopaths.  It  provides  that  all  persons,  except 
niidwlves,  nurses,  and  those  who  jirofess  to  heal  by  prayer,  who  min- 
ister to  the  sick  for  fee  or  reward,  'by  any  other  method  whatsoever,' 
shall  be  construed  to  be  practicing  medicine  or  surgery,  and  then 
follows  this  language:  'Provided  further  that  applicants  not  belong- 
ing to  the  regular  school  of  medicine  shall  not  be  required  to  stand 
an  examination  except  upon  the  branches  taught  in  the  regular  col- 
leges, to-wit,  the  osteopaths  shall  be  examined  only  upon  descriptive 
anatomy,  general  chemistry,  histology,  physiology,  urinalysis  and  tox- 
icology, hygiene,  regional  anatomy,  pathology,  neurology,  surgery, 
ai)l)lied  anatomy,  bacteriology,  gynecology,  obstetrics  and  physical 
diagnosis.'  The  osteoi)ath  is  required  to  stand  an  examination  in  sur- 
gery and  every  other  branch  that  those  belonging  to  the  regular 
school  of  medicine  are  required  to  be  examined  In  except  pharmacy, 
materia  viedica,  therapeutics,  and  the  practice  of  medicine,  and,  in  addi- 
tion, he  is  required  to  stand  an  examination  in  branches  that  the 
regular  medical  student  is  not  required  to  be  examined  on,  as  fol- 
lows:    'Histology,  urinalysis  and  toxicology,  regional  anatomy,  neurol- 
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oRy,  bacterloloKy,  gyneroloKy  and  pliysiral  dlnRnoslB.'  But  It  Is  re- 
markable that  he  Is  not  rcqulied  to  pass  examination  In  the  brancheH 
that  his  profession  recognizes  and  teaches  to  ))e  of  siieclal  Importance 
In  the  practice  of  owtcopathy,  such  as  principles  of  osteopathy,  os- 
teopathic  manipulationH,    nnd   osteopniliic   diagnosis." 

As  his  client  is  not  an  osteopath,  we  aic  not  called  upon  In  this  case 
to  pass  upon  the  alleged  discrimination  ngninst  osteopaths  in  the  pre- 
scribed course  of  study.  But  if  U  bo  objected  tbnt  we  have  only 
shown  that  the  defendant's  i)ra(i,  <■  did  not  call  Tor  the  examination 
required,  as  above  set  out,  I'oi  an  allopaHi,  u  may  be  as  well  to  su/ 
that  the  acts  of  which  he  was  convicted  uf  doing  "for  a  fee,"  to- wit, 
using  massage  baths,  physical  culiuie,  miinlpulating  muscles,  bone, 
spine,  and  solar  plexus,  and  advising  his  patients  as  to  diet,  could 
be  done  as  safely  to  the  public,  so  far  as  shown,  without  an  examina- 
tion on  "histology,  urinalysis  and  toxicology,  l)acteiiulngy,  neurology, 
and  gynecology,"  which  are  some  of  the  things  added  to  the  rourso 
by  the  aforesaid  act,  for  the  comfort  and  convenience  of  hose  wish- 
ing to  obtain  license  to  practice  osteojiathy,  and,  of  course,  only  to 
protect  the  public  against  incompetents  in  that  line  of  practice. 

It  la  possible,  however,  that  an  expert  knowledge  of  gynecology  la 
not  es.sentlal  in  administering  baths,  and  there  is  room  for  serious 
doubt  whether  bacteriology  and  toxicology  are  connected  with  mas- 
sage in  any  way. 

The  term  "practice  of  medicine  and  surgery"  embraces  probably 
the  larger,  and  certainly  by  far  the  most  proHtalde,  part  of  the  "treat- 
ment of  diseases,"  but  is  not  coextensive  with  the  latter  term,  and 
cannot  be  made  so,  unless  "suigery  and  medicine"  are  adopted  as 
the  State  system  of  treatment — a  monopoly — and  all  other  methods 
are  made  indictable.  On  the  other  hand,  the  State  Medical  Society 
would  hardly  wish  to  broaden  out  so  as  to  take  in  all  methods  of 
treatment  of  diseases,  for  this  would  be  to  take  in  practitioners,  and 
practices  which  they  would  not  wish  to  recognize.  All  the  law  so 
far  has  done  or  can  do  Is  to  require  that  those  pracilcing  on  the  sick 
with  knife  and  drugs  shall  be  examined  and  found  competent  by 
those  "of  like  faith  and  order."  Dr.  Oliver  Wendell  Holmes,  In  an 
address  before  the  Medical  Society  in  Massachusetts,  said:  "If  the 
whole  materia  mcdiva  was  sunk  to  the  bottom  of  the  sea,  it  would 
be  all  the  better  for  mankind  and  all  the  worse  for  the  fishes."  An 
eminent  medical  authority  in  this  State  has  said  that  out  of  twent.v- 
four  serious  cases  of  disease,  three  could  not  be  cured  by  the  best 
remedies,  three  others  might  be  benefited,  and  the  rest  would  get  well 
anyway.  Stronger  statements  could  be  cited  from  the  most  eminent 
medical  authorities  the  world  has  known.  Medicine  is  an  experimental, 
not  an  exact,  science.  All  the  law  can  do  is  to  regulate  and  safeguard 
the  use  of  powerful  and  dangerous  remedies,  like  the  knife  and  drugs, 
but  it  cannot  forbid  dispensing  with  them.  When  the  Master,  who  vvas 
himself  called  the  Good  Physician,  was  told  that  other  than  his  fol- 
lowers were  casting  out  devils  and  curing  diseases,  he  said,  "Forbid 
tbem  uot." 
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V[)t)n   the  special   verdict,  the  defendant  should  be  adjudged  not 
guilty. 
Reversed. 
Walker  anu  Connob,  J.  J.,  concur  In  result. 


Peoi'Le  for  TTse  of  State  Hoard  of  IIealtit.  v.  Gordon. 

194   111.  560—88  Am.   St.  R.   165—62  N.  E.  Rep.   858. 

Opinion  filed  February  21,  1902. 

Ostkopatiiy:     Practice  of  medicine — Constitutional  law — Title  of  act. 

1.  Section  7  of  the  Medicine  and  Surgery  Act  of  1899  (Laws  of  1899, 

p.  275),  which  provides  that  any  person  shall  be  regarded  as 
practicing  medicine  "who  shall  treat  or  profess  to  treat,  operate 
on  or  prescribe  for  any  physical  ailment  or  any  physical  injury 
or  deformity  of  another,"   is  constitutional. 

2.  One  who  advertises  himself  as  a  magnetic  henler,  and  who  gives 

treatments,  after  diagnosis,  by  rubbing  or  kneading  the  body, 
for  the  puri)ose  of  freeing  the  nerve  force,  in  the  nature  of  os- 
teopathic treatment,  is  practicing  medicine  within  the  mean- 
ing of  section  7  of  the  Medi<ine  and  Surgery  Act  of  1899,  notwith- 
standing he  does  not  use  drugs,  medicine  or  instruments;  nor 
is  he  within  the  exception  in  favor  of  those  treating  the  sicii 
by  mental  or  spiritual  means,  even  though  he  accompanies  his 
treatment  by  mental  suggestion  to  his  patients  that  their  ail- 
ments aie  not  incurable. 
People  V.  Gordon,  96   111.  App.  456,  Reversed. 

Sn])rem('  Court  of  Illinois. 

A])|)t'al  from  the  Apju'llsite  Court  of  the  Socoud  District; 
heard  in  that  Court  or.  ai)|)eal  from  the  Cireuit  Court  of  Win- 
nebago (^•unt^•;  the  lion.  .John  C.  Garver,  .ludge,  presidinji'. 

This  is  un  action  of  deltt  hy  the  ])eopU',  for  the  use  of  the 
State  Hoard  of  Health,  against  fIose])h  P.  (Jordon,  to  recover  a 
])enalty  for  ])raetieiiig  medicine  witliout  a  license,  contrary  to 
the  i)rovisions  of  the  act  of  J  Ml)!),  entitled  "An  act  to  regulate 
the  practice  of  medicine  in  the  State  of  Illinois,  and  to  re])eal 
an  act  therein  named."  Ilurd's  Rev.  St.  IS!)!),  j).  J  U:j.  The 
suit  was  originally  hegnn  before  a  justice  of  the  i)eace  in  Winne- 
bago County,  where  there  was  a  judgment  for  defendant.  On 
the  trial,  on  ap])eal  to  the  (Mrcuit  Court  of  that  county,  at  the 
close  of  all  the  evidence,  the  jury,  by  direction  of  the  court, 
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returned  a  \or(lict  for  the  defondant,  ii]iou  which  jndfiinout  was 
entered.  The  Ai)i)ellate  Court  for  the  Second  District  has 
affirmed  that  ju(]<>nient,  and  the  cause  is  brought  here  by  the 
people,  for  the  use,  etc.,  ui)on  further  appeal. 

So  much  of  the  act  as  is  ai)i)lical)lc  to  the  case  is  as  follows: 

"Sec.  2.  Xo  ]ierson  shall  hennifter  begin  the  jn-actice  of  medi- 
cine or  any  of  the  bran.'hes  thereof,  or  midwifery,  in  this  State 
yithout  first  ap])lying  for  and  obtaining  a  license  from  the 
State  Board  of  Health  to  do  so.  *  *  *  Applications  from 
candidates  who  desire  to  ])ractico  medicine  and  surgery  in  all 
their  branches  shall  be  accompanied  by  proof  that  the  ai)])licant 
is  a  graduate  of  a  medical  college  or  instituti(m  in  good  stand- 
ing, as  may  be  determined  by  the  board.  AVhen  the  ai)])licati(»n 
aforesaid  has  been  inspected  by  the  board  and  found  to  com])ly 
with  the  foregoing  i)rovisions,  the  board  shall  notify  the  a])pli- 
cant  to  apiiear  before  it  for  exauiination,  at  the  time  and  ])lace 
mentioned  in  such  notice.  *  *  "  The  examination  of  those 
who  desire  to  ])ractice  medicine  and  surgery  in  all  their  branches 
shall  embrace  ihosc^  general  subjects  and  topics,  a  knowledge  of 
whid  is  commonly  and  generally  reipiired  of  candidates  for  the 
degree  of  doctor  of  medicine,  by  reputable  medical  colleges  in 
the  United  States.  *  *  *  'pjiy  (.xaminatiim  of  those  who 
desire  to  practice  any  other  system  or  science  of  treating  human 
ailments  who  do  not  use  medicines  internally  or  externally,  and 
who  do  not  ])ractice  operative  surgery  shall  be  of  a  character 
sufficiently  strict  to  test  their  (pnditlcati(ms  a?  ])ractitioners." 

This  section  then  ])rovides  for  nuikiug  rules  for  the  examina- 
titm  by  the  board,  which  shall  ])rovide  for  a  fair  and  wholly 
impartial  method  of  examimition,  and  "that  graduates  of  legally 
chartered  medical  colleges  in  Illinois  in  good  standing,  as  nuiy 
be  determined  by  the  board,  may  be  granted  certilicates  without 
examinations." 

"Sec.  ii.  If  the  apjdicant  successfully  passes  his  exauiina- 
ti<m,  or  presents  a  diploma  from  a  legally  chartered  medical 
college  in  Illinois  of  goo<|  standing,  the  board  shall  issue  to  such 
a])i)licant  a  license  authorizing  him  to  ])ractice  nu'dicine,  mid- 
wifery   "  o'her  system  of  treating  huuuui  ailuients,  as  the  case 

nuiy  be: 

''Provided,  that  those  who  are  authorized  to  ])ractice  other 
systems  cannot  use  medicine;  internally  or  externally  or  perform 
surgical  ojierations: 
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"Provided  further,  that  only  those  .vho  are  authorized  to  prac- 
tice nicdieine  and  surgery  in  all  their  branches  shall  call  or 
advertise  theiuselvcs  as  ])hvsicians  or  doctors." 

The  section  then  authorizes  the  issuing  of  licenses  in  such 
form  as  the  board  may  determine,  in  accordance  with  the  provis- 
i(»ns  of  the  act,  and  further  provides  that,  for  any  willful  viola- 
tion on  the  ]>art  of  an  a]ij)licant  of  any  of  the  rules  and  regula- 
tions of  the  board  governing  examination,  the  board  may  refuse 
to  issue  a  license  to  such  ap]tlicant. 

The  fourth  section  jirovides  for  recording  certificates,  and  the 
fifth  for  the  fees  which  may  be  charged  ^"or  the  exauiination, 
authorizing  cei'tain  fees  for  a  certificate  to  practice  medicine 
and  surgery,  and  the  same  fee  for  all  other  practitioners.  Sec- 
tion 0  provides  that  the;  board  may  refuse  to  issue  certificates 
under  certain  circumstances  therein  stated.  Section  7  is  as  fol- 
lows : 

**Sec.  7.  Any  person  shall  be  regarded  as  practicing  medi- 
cine, within  the  meaning  of  this  act,  who  shall  treat  or  j)rofess 
to  treat,  operate  on  or  prescribe  for  any  physical  ailment  or 
any  physical  injury  to  or  deformity  of  another:  Provided, 
that  nothing  in  this  secticm  shall  be  construed  to  apply  to  the 
administration  of  domestic  or  family  remedies  in  cases  of 
emergency,  or  to  the  laws  regulating  the  ])racticc  of  dentistry 
or  of  pharmacy.  And  this  act  shall  not  ajiply  to  surgeons  of 
the  United  States  army,  navy  or  marine  hospital  services  in 
the  discharge  of  their  ofHcial  duties,  or  to  any  person  who 
ministers  to  or  treats  the  sick  or  suffering  by  mental  or 
spiritual  means,  without  the  use  of  any  drug  or  material 
remedv." 

Section  9  denounces  a  penalty  against  ''any  i)erson  practicing 
medicine  or  surgery  fir  treating  human  ailments  in  the  State 
without  a  certiticate  issued  by  this  board  in  compliance  with 
the  ])rovisions  of  this  act,"  etc.,  to  be  recovered  in  an  action 
of  debt  in  the  name  of  the  State  IJoard  of  irealih,  and  with 
the  proviso  "that  tliis  sectiitn  shall  not  apjdy  to  i)hysicians  who 
hold  unrevoked  certificates  from  the  State  Hoard  of  Health, 
issued  prior  to  the  time  (»f  the  taking  effect  of  this  act." 

On  the  trial  in  the  (Mrcuit  Court  the  plaintiff  produced  four 
witnesses,  who  testifii'(l  that  the  defendant  had  an  office  in  the 
city  of  Ilockford,  on  which  was  the  sign,  "Dr.  Gordon,  Healer," 
or  "^lagnetic  Healer";  that  he  consulted  with  the  witnesses  as 
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to  the  nature  of  their  ailments,  and  treated  them.  "M.  M. 
Carpenter  stated:  "I  went  to  his  place  of  business  prior  to 
IMarch  21,  1900;  went  to  talk  to  the  doctor;  he  has  two  rooms; 
saw  chairs  and  tables  and  carpets  in  his  rooms;  ordinary  writ- 
ing table  in  his  waiting-room;  was  in  his  private  room  off  his 
waiting-room,  in  which  there  Avas  a  kind  of  a  lounge,  table — a 
place  where  he  lays  a  person;  he  told  me  to  lay  down,  and  I 
did  so,  and  he  gave  me  treatment ;  it  was  a  massage  treatuiont — 
rubbing;  he  rubbed  the  muscles  of  my  arms  and  legs;  my 
stomach  bothered  me;  he  rubbed  me  across  there;  he  used  no 
medicine  or  instruments  whatever^  and  gave  no  directions  as  to 
diet."  Mrs.  Minnie  Peterson  testified:  "I  know  Dr.  Gordon 
and  where  his  place  of  business  is;  I  was  at  his  office  a  year 
ago  last  June;  I  took  twenty-six  treat ments;  I  couMueiu'ed  in 
June,  and  treated  in  duly,  and  got  through  the  last  of  July; 
1  went  into  his  waitiug-rooiu,  and  into  his  ])rivate  room;  ho 
told  me  he  conld  cure  me;  said  he  knew  if  I  would  let  hiui 
he  could  help  me,  and  he  ti-eated  me;  he  made  an  exauiination, 
and  said  I  was  troubled  with  i)ara]ysis  and  nervousii'"5-! ;  he 
rubbed  me  in  treating  me,  and  had  me  lay  down;  he  manipu- 
lated on  me  fifteen  to  twenty  or  twenty-five  minutes;  he  rubbed 
my  body  and  bent  my  limbs;  I  believe  he  stated  I  should  walk 
and  use  my  limbs  all  I  could,  so  that  tho  blood  would  get  to 
circulating  a  good  deal;  he  charged  mo  for  his  services.  ITe 
claimed  to  me  he  could  cure  const ijiation."  She  also  testified 
he  used  no  insfruiMents  or  medicines,  externally  or  internally. 
The  other  two  witnesses  testified  substantially  to  the  same  ef- 
fect. 

The  defendant  was  sworn  on  his  own  behalf,  and  his  testi- 
mony is  here  set  out  at  length : 

"My  name  is  Joseph  P.  Gordim,  resided  in  the  city  of  Pock- 
ford  since  a  year  agx.  from  the  1st  of  last  April;  I  am  the 
defendant  in  this  ])rocee(liiig;  my  place  of  business  is  in  the 
Stewart  Block,  on  South  ]\hiin  street,  in  this  city;  in  my  busi- 
ness of  treating  the  sick  1  do  not  use  any  drugs,  medicines  or 
matex'iai  remedies  of  any  kind  ;  I  do  not  use  any  instruments, 
nor  have  I  any  instruments  or  drugs  in  my  office;  I  never  have 
l)rescribed  any  medicine  or  diet  or  given  any  prescription  of 
any  kind;  my  treatment  and  its  theory  is  a  magnetic  treat- 
ment apidied  to  the  nervous  system,  principally,  and  I  work  on 
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tho  muscles  to  restore  the  action  of  the  nerves;  it  is  a  mental 
scionco. 

"Q.  Do  you  use  what  is  jrenerally  tornieJ  'mental  suggos- 
tion'?  (Ohjection  by  counsel  for  plaintiff;  overruled,  and 
exception  saved  by  counsel  for  plaintiff.) 

"A.  Yes,  sir;  it  is  merely  a  stipgestion  to  the  person,  like 
this:  When  a  person  comes  in  with  a  disease  that  they  have 
been  told  is  incurable,  we  don't  go  on  with  that;  we  give  them 
a  mental  suggesticm  to  the  effect  that  their  case  is  not  incur- 
able; my  theory  is  to  get  strength  and  to  restore  the  nerves — to 
build  u])  the  nerve  force;  like  that  la<ly  that  came  in  here  last 
Friday,  she  had  ])aralysis;  I  told  her  she  had  nervous  trouble; 
I  treated  her  to  restore  the  nerve  force;  she  was  weak  mentally; 
doctors  had  told  h(>r  her  case  was  paralysis;  I  told  her  it  was 
nervous  troifble,  which  paralysis  is;  I  gave  tho  boy  who  re- 
ferred to  paying  five  dollars  for  seven  treatments  a  half  dozen 
treatments;  he  stopjied  the  treatment  before  I  wanted  him  to." 

Cross-examination:  "T  never  attempted  to  get  a  license 
from  the  State  l>oard  of  Health ;  I  might  have  told  this  boy 
he  would  have  to  receive  a  certain  nund)er  of  treatments;  I 
operated  first  in  the  instance  of  disease  like  the  case  of  a 
gentleman  who  has  testified  here,  cause<l  by  obstructitms  of  the 
nerve  somewhere;  T  removed  the  cause,  working  the  muscles, 
freeing  the  nerve  force,  and  that  makes  the  cure;  first,  I  examine 
them  to  locate  the  cause  of  the  disease;  before  I  attem])t  to 
nmke  a  cure  I  must  knf>w  the  cause;  I  first  nuikc  a  diagnosis, 
then  T  remove  the  cause  for  that  condition  by  workiug  and 
freeing  the  nerve  force;  T  could  show  you  better  how  I  do  it; 
it  is  something  a  little  hard  to  ex]>laiu;  T  get  as  near  to  the 
muscles  as  T  can;  if  a  person  is  fleshy,  it  takes  more  force; 
I  use  nothing  but  the  hands;  if  a  person  has  no  hands,  lie 
couldn't  make  a  success  of  magnetic  healing;  I  distinguish  be- 
tween two  different  diseases  by  the  nerves;  every  nerve  con- 
trols certain  functions,  and  when  we  locate  that  nerve  W((  know 
what  is  the  matter  with  the  ])atient;  I  do  it  by  locating  the 
nerve  that  is  obstructed;  a  patient  that  had  heart  trouble  and 
(mo  who  had  paralysis  require  the  same  treatment;  when 
paralysis  is  located,  we  try  through  the  i.erve  forc(!  to  remove 
the  cause;  the  obstruction  is  betwi'cn  the  paralyzed  limb  and 
tho  brain  along  the  nerve ;  we  treat  the  nerve  to  remove  the 
cause;  in  ])aralysis,  the  lesion  is  between  the  paralyzed  part — 
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is  between  that  part  and  the  brain;  in  the  case  of  rar])ontcr, 
who  has  testified,  niy  hand  came  in  contact  with  his  body  at 
the  point  of  the — between  the — of  the  sjilastic  nerve  between 
these  lower  ribs — between  the  second  and  first  lumbar — where 
the  splastic  nerve  goes  to  the  plexus;  Mr.  Carptmter's  tr()id)le 
was  located  at  that  ])oint — in  the  solar  plexus,  back  of  the 
stomach;   I  located   his  trouble  bv  examinatiim — going  over, 
looking  for  the  trouble — the  contracted  condition  of  the  nerve 
that  sui)i)lies  tlajse  points.     I  locate  diseases  by  exaniinati(m3; 
T  don't  ask  questions  necessarily;   if  it  was  a  case  of  heart 
trouble,  or  if  the  person  says  the  troid)le  was  in  the  feet — Cold 
feet — I  know  the  cause  of  the  trouble  is  further  up;  I  can  tell 
by  making  an  examination — by  finding  the  contracted  condi- 
tion of  the  nerves;  T  can  tell  without  any  qtiestitms  at  all ;  I  do 
that  by  examination — l/V  finding  the  contraction  of  the  nerves; 
all  treatment  is  done  with  the  hands;  a  person  has  to  have 
a  good  sense  of  touch;  in  the  case  of  nu'iital  suggesti(m,  I  sug- 
gest to  them  that  their  case  is  not  as  they  suppose;  besides 
the  suggesti<m  that  a  case  is  not  as  bad  as  is  su])i>oseil,  we 
operate  or  manii)ulate  on  the  body;  we  work  with  our  hands 
to  remove  the  cause;  I  ain  not  a  graduate  of  a  medical  school; 
I  understand  nothing  about  medicine;  I  ])racticed  this  sort  of 
healing  a  few  months  in  Louisiana  and  ^lissouri  before  I  came 
to   Rockford   as   a   doctor;    before   coming   here    I    frraduated 
from  a  school  of  nuignetic  healing  at  IJloomington,  Illinois. 

*'Q.     You  graduate  doctors  right  here,  do  you  not? 

"A.  Yes,  sir;  I  teach  school ;  we  never  prescribe  the  number 
of  treatments  necessary.  They  ask  me  how  many  treatments; 
I  tell  them  that  two  fellows  will  come  to  me  with  the  same 
disease,  and  I  cure  one  while  I  am  starting  with  the  other; 
after  I  have  determined  uiion  their  case,  I  tell  them  to  come 
every  day  or  every  other  day." 

E.  D.  ricynoUs  and  ^Yarwlc^^  A.  Shaw,  for  appellant. 
11.  K.  YVdsli,  for  the  appellee. 

Mr.  Chikf  Justice  Wii-kin  delivered  the  opinion  of  the 

court: 

In  our  view,  the  only  quest i<m  for  decision  here  is,  did  the 
evidence  offered  U])on  the  trial  fairly  tend  to  jirove  the  deiend- 
ant  guilty,  within  the  proper  construction  of  the  act? 
Vol.  XV— 35 
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It  is  contcnclod  by  counsel  for  a])])cllce  that  section  7  is 
unconstitutional  because  the  title  is  not  broad  enough  to  in- 
clude it,  and  that  the  act  is  liable  to  the  objection  that  it 
confers  s]iecial  privileges  upon  certain  classes.  In  answer  to 
these  contentions,  we  only  deem  it  necessary  to  cite  the  cases 
of  Wllliinns  V.  rcopJc,  121  111.  SI,  11  X.  E.  S81,  and  People 
V.  Blue  Mountain  Joe,  129  111.  370,  21  X.  E.  1)23,  in  which 
these  and  other  objections  to  the  constitutionality  of  the  law 
are  fully  discussed  and  the  act  sustained.  It  is  true,  these 
decisions  were  rendered  under  the  acts  of  July  1,  1877,  and 
July  1,  1887;  but  neither  of  thcin  is  inat(  I'ially  different  from 
the  present  law,  so  far  as  the  objection^  here  made  arc  con- 
cerned. It  is  clear,  wo  think,  from  the  several  secticms  of  this 
statute,  that  the  State  Jioard  of  Health  is  authorized  to  divide 
those  who  desire  to  ])ra('tico  medicine  in  this  State  into  two 
classes,  that  is,  those  wdio  desire  to  practice  medicine  and 
surgery  in  all  their  branches,  and  kh(<se  who  desire  to  practice 
any  other  system  or  science  of  treating  hunum  ailments  with- 
out the  use  of  meilicine  or  instruments.  Section  7  defines 
what  shall  be  regarded  as  practicing  ]diys;cians,  within  the 
meaning  of  the  act,  as  including  both  classes,  and  we  are  at  a 
loss  to  perceive  how  it  can  be  said  that  the  defendant's  own 
testimony  does  not  tend  to  show  that  he  did  treat  and  ojierate 
on  patients  for  jihysical  ailments  within  the  meaning  of  that 
section.  It  is  true,  he  says  his  treatment  was  a  mci.tvd  science; 
but  that  statement  is  com])letely  refuted  by  hi  ■  ■  iViiony  as  to 
"what  he  did,  and  we  think  his  evidence,  as  k',  :hat  of  the 

witnesses  sworn  on  behalf  of  the  People,  at  lejui  iriy  tended 
to  prove,  if  it  did  not  fully  establish,  thai  Ik;  did  not  use; 
magnetic  treatment,  as  comnmidy  understood.  lie  said:  "I 
first  make  a  diagnosis,  then  I  remove  the  cause  for  that  con- 
dition by  working  and  freeing  the  nerve  force.  *  *  *  j 
get  as  near  the  muscles  as  I  can;  if  a  jxirson  is  fleshy,  it  takes 
more  force."  He  also  flexed,  or,  as  one  witness  says,  bent,  the 
limbs.  In  short,  all  the  testimony  tends  to  show  that  he  prac- 
ticed what  is  known  as  osteopathy — at  least,  the  treatment  was 
of  that  nature. 

It  is  insisted  by  appellee  that  the  act  does  not  include  per- 
sons who  do  not  use  drugs,  medicines,  or  instruments,  and  in 
support  of  this  position  he  cites  Sniilh  v.  Lane,  24  Hun.  032; 
State  V.  Liffring,  01  Oh.  St.  39,  55  N.  E.  108,  40  L.  R.  A. 
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334;  Nelson  v.  Stale  Board  of  Ilcallh,  108  Kv.  709,  57  S. 
W.  501,  50  L.  R.  A.  38,3;  Slate  v.  Mylod,  20  R.  I.  ('.32,  40 
Atl.  753,  41  L.  R.  A.  42S,  11  Anier.  Criin.  Rep.  238.  Wo 
have  carofully  examined  tlicse  cases,  and  find  that  neither  of 
them  sustains  the  contention.  The  question  decided  in  each  of 
those  cases  was,  whether  j.ersons  giving  treatment,  as  the  de- 
fendant did  in  this  case,  as  osteo]>aths  and  as  Christian  scien- 
tists were  prohibited  by  the  statutes  of  those  States  from  ad- 
ministering to  the  sick  and  snflFering,  and  it  was  held  they 
were  not.  In  other  words,  those  decisions  simply  construe 
the  statutes  of  their  own  States,  none  of  which  undertake,  as 
does  our  act,  to  define  the  practice  of  medicine  as  including 
all  "who  shall  treat  or  profess  to  treat,  operate  on  or  prescribe 
for  any  physical  ailment  or  any  jdiysical  injury  to  or  de- 
formity of  another,"  and  none  of  the  statutes  construed  in 
those  cases  undertook  to  classify  physicians,  as  our  statute 
does.  It  is  trne,  the  court  said  in  the  Nelson  Case,  speaking 
of  the  defendant  as  an  osteojiath:  "Appellant  is  in  no  ])roi)er 
sense  a  ])hysician  or  surgeon.  He  does  not  practice  medicine. 
lie  is  rather  on  the  plane  of  a  trained  nurse.  If  by  kneading 
and  n:anipulating  the  body  he  can  give  relief  from  sutfcring, 
we  sec  no  reason  why  he  should  not  be  paid  for  his  labor,  as 
other  laborers.  Services  in  kneading  and  manipulating  the 
body  are  no  more  the  ]iractice  of  medicine  than  services  in 
bathing  a  patient  to  allay  his  fever  or  the  inllaniniati(»n  of  a 
wound.  Appellant  may  not  prescribe  or  administer  medicine 
or  perform  surgery,  but  so  long  as  he  confines  himself  to 
osteopathy,  kneading  and  manipulating  the  body  without  the 
use  of  medicine  or  surgical  apjdiances,  he  violates  no  law,  and 
appellee  should  not  molest  him." 

We  hardly  think  the  largo  school  of  ostcopathists,  and  those 
who  believe  in  their  method  and  system  of  treatment,  would 
be  willing  to  concede  that  such  treatment  is  no  more  than  that 
which  a  trained  nurse  might  administer.  While  it  may  be 
truthfully  said  that  it  is  not  the  practice  of  medicine  in  the 
common  acceptation  of  that  term,  it  cannot  be  claimed  that  it 
does  not  "profess  to  treat,  operate  on  or  prescribe  for  any 
jdiysical  ailment  or  any  physical  injury  to  or  deformity  of 
another,"  and  certainly  it  cannot  be  insisted  that  such  i)er- 
sons  do  not  practice  another  "system  or  science  of  treating 
human  ailments  without   the  use  of  medicine   internally  or 
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externally."  Section  17  of  the  stntutc  of  Xelirnskn  rep;nlati*nf; 
the  praetieo  of  meilicino  and  surj^erv  in  that  State  provides: 
"Any  person  shall  be  reijarded  as  practieinj?  medicine,  within 
the  meaning;  of  this  act,  who  shall  o])eratc  on,  profess  to  heal 
or  prescribe  for  or  fttherwise  treat  any  ])hysical  or  mental  ail- 
incTit  of  another,"  etc.;  and  the  Supreme  Court  of  that  State 
held  in  Slale  v.  Thi.welJ,  58  X.  W.  72S,  21  L.  K.  A.  G8,  that 
the  practice  of  treatiufj^  patients  for  ailments  by  what  is  known 
as  "Christian  S('i(>nce"  was  a  violation  of  that  section. 

]>ut  it  is  contended  that  the  defei.  'ant  in  ibis  case  is  shown 
by  the  testimony  to  be  exem])t  from  the  ojicration  of  the  stat- 
ute by  the  last  clause  of  the  proviso  to  seel  ion  7,  that  is,  that 
he  is  a  person  "who  ministers  to  or  treats  the  sick  or  suffer- 
ing by  mental  or  spiritual  means,  without  the  use  of  ajiy  drug 
or  material  remedy."  We  are  nnable  to  see  how,  under  liis 
own  evidence,  this  position  can  be  maintained.  Tt  is  true,  he 
does  not  use  "drugs  or  other  material  remedy;"  neither  docs 
he  treat  the  "sick  or  suffering  by  mental  or  siilriliial  means," 
and  therefore  whether  the  word  "material"  is  to  be  construed 
as  meaning  other  treatment  similar  to  the  use  of  drugs  is 
wholly  immaterial.  Very  clearly  this  provision  means  that 
those  who  pretend  to  relieve  the  ailments  of  others  by  mere 
mental  or  sjuritual  means  shall  not  bo  considered  within  the 
act;  but  if  the  defendant,  under  the  proof  in  this  case,  can 
bring  himself  within  that  exception,  then  every  one  who  treats 
diseases  without  administering  medicine,  either  externally  or 
internally,  can  also  be  brought  within  the  exception.  Few, 
perhaps,  if  any,  ]diysicians  attempt  to  treat  the  sick  and  suf- 
fering without  api'caling  to  the  mental  faculties,  to  a  greater 
or  less  degree,  in  aid  of  the  remedies  they  apply  or  ])rescril)e; 
but  that  is  not  treating  the  sick  by  mental  or  spiritual  means. 

We  all  agree  that  the  objects  and  pur))<)ses  of  this  and 
similar  statutes  are  to  protect  the  sick  and  suffering,  and  the 
community  at  large,  against  the  ignorant  and  unlearned,  who 
hold  themselves  out  as  being  possessed  of  peculiar  skill  in  the 
treatment  of  disease — from  holding  themselves  out  to  the 
world  as  physicians  and  surgeons  without  having  acquired  any 
knowledge  whatever  of  the  human  system  or  the  diseases  and 
ailments  to  which  it  is  subject.  Without  some  knowledge  of 
the  location  and  offices  of  the  various  nerves,  muscles,  and 
joints,  the  manipulation  of  those  parts  and  the  flexing  of  the 
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limbs  cannot  bo  intellin;cntly,  if,  indrod,  safely,  practiced. 
]\rerely  giving  niassuge  treatnicnt  or  bathing  a  patient  is  very 
different  from  advertising  ontrs  bnsiness  or  calling  to  be  that 
of  a  doctor  or  physician,  and,  as  such,  administering  osteo- 
])athic  treatment.  The  one  pn.jH'rly  falls  within  the  profession 
of  a  trained  nurse,  while  the  other  does  not. 

Wo  think  the  Circuit  Court  erred  in  instructing  the  jury 
to  find  for  the  defendant,  and  that  the  Ai>pelluto  Court  erred 
in  affirming  that  judgment. 

llcvcrscd  and  remanded. 


Ltttlk  v.  State. 

CO   Neb.   749— ni   L.   R.   A.   717,   84   N.   W.   Rep.   248. 

Decided  Novoiiil)er  21, 1900. 

Osteopathy:     Practice  of  vicdicine— Title  of  act— Pleading  and  prac- 
tice. 

1.  One  who,  without  complying  with  the  statute  establishing  a  State 

Board  of  Health  and  prohibiting  the  practice  of  "medicine,  sur- 
gery and  ol)stctrirs"  without  a  liconae,  practices  medicine,  is 
liable  to  the  penalty  prescribed  by  such.  State  v.  Bustvell,  40 
Neb.  158,  58  N.  W.  72S,  24  L.  R.  A.  08. 

2.  In  construing  statutes  effect  should  be  given  to  the  Intention  of 

the  legislature. 

3.  One  who  practices  what  is  l<nown  as  osteopathy  without  obtain- 

ing a  certificate  from  the  State  Board  of  Health  is  a  practitioner 
of  medifine  as  defined  by  article  1,  chapter  55,  Compiled  Statutes, 
and  is  liable  to  the  penalty  prescribed  specifically  for  practicing 
medicine  without  a  license. 

4.  Section  17,  article  1,  chapter  55,  Compiled  Statutes  is  within  the 

purview  of  the  title  of  the  act. 

5.  "Surgery  and  obstetrics,"  as  those  terms  are  popularly  understood, 

are  embraced  in  the  title  of  an  act  to  regulate  the  practice  of 
medicine. 

6.  The  statute  is  not  prohibitive  In  its  effect,  but  attempts  to  reg- 

ulate the  practice  of  the  art  of  healing. 

7.  Several  misdemeanors  of  the  same  kind  may  be  set  forth  in  as 

many  counts  of  an   infoimation,  and   the  prosecutor  Is  not  re- 
quired to  elect  upon  whith  count  he  will  proceed. 
(Syllabus  by  the  Court.) 
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Snproino  Cnnrt  of  Ncbrnskn. 

Error  to  tho  District  Court  of  Lnncastcr  County;  Holmes, 

Ju(l{f(!. 

Clinrlos  W.  Little,  ennvieted  of  practiciug  nicdieino  wlthojit 
a  license,  nppeala.     Alfiriiied. 

Ahhoit,  Sellcrh  <C  Lane,  for  the  plaintiff  in  error. 
Coiisfaiilliie  J.  Smyth,  Attorney  General,  Paul  Pizcy,  As- 
sistant and  T.  C.  Mungcr,  contra, 

NoTivAT.,  C.  J.  Charles  W.  Little  comes  on  error  from  the 
District  Court  of  Lancaster  County,  he  havinj;  hcen  there  con- 
victed of  practicing  medicine  without  having  procured  a  li- 
cense, as  required  by  Article  1,  cha]iter  55,  Compiled  Statutes. 
lie  is  what  is  known  as  a  practitioner  of  osteopathy,  the  ])ra(*- 
ticG  of  which  consists  principally  in  rubbing,  pulling,  and 
kneading  with  the  hands  and  fingers  certain  portions  of  the 
bodies,  and  fixing  and  manipidating  the  limbs,  of  those  af- 
flicted with  disease,  the  object  of  such  treatment  being  to  re- 
move the  cause  or  causes  of  trouble.  Ho  urges  a  number  of 
errors,  the  ])rinci]ial  contention,  however,  being  that  his  oc- 
cupation does  not  fall  within  the  definition  of  a  practitioner 
of  medicine  as  found  in  section  17  of  the  said  article.  Tin's 
court,  however,  is  of  the  opinion  that  those  who  practice  oste- 
o])athy  for  comi)ensati(m  come  Avithin  the  purview  of  the  stat- 
ute as  clearly  as  those  who  practice  what  is  known  as  "Christian 
Science,"  and  therefore  this  case  falls  within  the  principle  of 
State  V.  Jiiisirclt,  40  Neb.  158,  58  X.  W.  728,  2-t  L.  R.  A. 
fiS.  With  the  rule  announced  in  that  case  we  are  fully  satis- 
fied, although  it  is  possible  that  the  decisions  of  some  other 
courts  are  in  conflict  with  it.  Tho  doctrine  declared  in  that 
case  will  carry  out  the  legislative  intent,  and  effect  the  object 
of  the  statute,  which  is  "to  protect  the  afflicted  from  the  pre- 
tensions of  the  igiKirant  and  avaricious,"  no  matter  whether 
the  persons  pretending  to  heal  bodily  or  mental  ailments  do  or 
do  not  profess  to  "follow  beaten  paths  and  established  usages." 
In  construing  statiites,  effect  should  be  given  to  the  intention 
of  the  legislature.  It  is  argued  that  osteojiaths  do  not  profess 
to  treat  any  physical  or  mental  ailment,  but  that  they  merely 
seek  to  remove  the  cause  of  such  ailment  or  disease,  and  there- 
fore do  not  come  within  the  definition  mentioned.    The  writer 
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is  not  deeply  vcrsod  hi  tlio  theory  of  the  healins  art,  but  he 
ii]t|)relieiiil.s  (liat  all  pli;, .sicians  have  tlio  same  object  in  view, 
namely,  the  ri'srori!:,;;  of  the  patient  to  sound  hodily  or  mental 
condition,  and,  whether  they  profess  to  attack  tho  malady  or 
its  eanse,  they  are  treating  the  ailment,  as  tho  word  is  popu- 
larly understood.  We  ean  therefore  see  no  pood  reason  why 
the  ])ractiee  of  osteopuihy  docH  not  fall  within  the  provisions  of 
tho  statutes  under  which  defendant  was  j)rosecuted,  us  clearly 
so  as  do  ordinary  practitioners,  or  those  who  profess  to  heal 
hy  what  is  known  as  ''Christian  Science  "  Easlman  v.  People, 
71  Til.  App.  2'M. 

Some  technical  ohjeetions  it  will  he  necessary  to  notice  be- 
fore finally  disjfosing  of  the  ease.  It  is  urged  that  no  penalty 
is  imposed  for  tho  alleged  offense,  it  being  claimed  that,  after 
the  section  defining  tho  ofTiiiso  Avas  auKMided  so  as  to  include 
a  wider  sco])e  of  oiVen-^i'S,  the  one  for  which  ho  was  prosecuted 
was  included  among  those  injected  into  the  section  by  the 
amendment.  And  it  is  elaime(l  that,  as  the  section  imposing 
tlio  penalty  was  not  re-enacted  at  the  same  time  the  other  sec- 
ti(m  was  amended,  the  penaltv  can  ap])ly  only  to  those  offenses 
included  in  the  amended  section  as  originally  enacted.  Tho 
objection  is  ]ierhap8  ingenious,  but  untenable.  Had  tho  legis- 
lature intendcil  that  no  penalty  should  attach  to  tho  new  classes 
of  offenses  denounced  in  the  section  as  amended,  it  is  more 
reasonable  to  suppose  that  it  would  have  amended  tho  section 
denouncing  the  j'cnalty  so  as  to  leave  no  room  for  doubt  that 
no  penalty  was  intended,  rather  than  that  it  should  leave  the 
latter  unchanged.  The  fact  that  it  was  left  in  its  original 
condition  seems  to  furnish  indubitable  proof  that  the  legisla- 
ture was  satisfied  with  this  section,  and  that  it  was  intended 
to  include  and  dednc  the  proper  punishment  for  all  offenses  de- 
fined in  the  amen<led  section. 

Another  objection  is  that  the  definition  included  in  section 
17  is  wider  than  the  title  of  the  a('t,  tho  title  being,  among 
other  things,  "to  regulate  the  practice  of  medicine;"  and, 
further,  that  the  act  attemitts  to  regulate  not  only  the  prac- 
tice of  medicine,  but  also  the  practice  of  surgery  and  obstet- 
rics. AVc  have  no  doubt  that  the  legislature  had  tho 
imwer  to  define  Avhat  acts  would  constitute  the  practice  of 
medicine,  Avhieli  it  had  done  in  section  17.  Further,  as  popu- 
larly understood,  surgery  and  obstetrics  arc  each  a  part  of  the 
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licnlinjo;  nrt — tlio  nrt  of  nicflicinp.  Tn  tliis  country,  as  a  rule, 
tlu!  snip'oii,  pliysician,  niid  olistctrician  are  usually  comprised 
in  one  and  the  sanio  iHjrsnn,  and  ho  who  lu'acticos  these  arts 
C(»nd)in('d  is  popularly  ctmsidcrod  as  ])ra('l  icing  medicine,  no 
matter  which  one  ftf  the  throe  arts  ho  nuiy  at  any  one  time  bo 
ufili/.inp;.    The  ol»j<'ction  is  unlonahlo. 

It  is  insisted  that  the  statute  under  consideration  is  void, 
because  it  is  pndiibitive  in  its  scope  and  etrect.  The  construc- 
tion of  the  net  which  couns(d  places  upon  it  we  are  unwillin<^ 
to  ndo])t.  The  statute  undertakes  to  refrnlate,  and  it  is  not 
prohibitive  in  its  nature.  Any  one  who  has  e(»nipliod  with  the 
proviaitms  may  practice  medicine  in  this  State.  It  is  pro- 
hibitive only  as  to  those  who  have  not  been  <]uly  licensed  by 
the  State  T'oard  of  Ileallh  to  practice  the  art  of  healing. 

The  informati(m  contained  sixteen  counts,  each  charging  n 
misdemeanor  in  violating  the  statute  in  question.  It  is  claimed 
the  court  erred  in  not  recjuiring  the  county  attorney  to  elect 
upon  which  count  he  woubl  j>r<>c(('(l.  TIk*  ruling  was  proper, 
as  the  oiTenses  charged  were  of  a  similar  kind,  llnua  v.  Stale, 
50  Xeb.  ir.O,  Gl)  N.  W.  S;]8;  JJurlhiirt  v.  Slide,  52  Xob.  428, 
72  X.  W.  471. 

A  number  of  objections  arc  urged  in  the  brief  of  defendant, 
all  of  which  have  had  due  consideriifion,  and  we  have  failed 
to  discover  that  any  reversible  error  has  been  pointed  out  by  his 
counsel. 

The  verdict  is  sujtported  by  ample  evidence.  The  judgment 
is 

Affirmed. 


TkHKITOUV    v.    ItlCirAIfPSON'. 

9  Okla.  579—49  L.  R.  A.  440— CO  Pac.  Rep.  244 

Decided  January  Term,  1900. 

PAnnox:  Governor's  unqualified  authority  to  grant,  cither  before  or 
after  conviction — Practice  as  to  pleading  and  pardon — Collateral 
attack. 

1.  A  pardon  is  an  art  of  grace,  proceodins  from  the  powers  intrusted 
with  the  ex  T'ltion  of  the  laws,  which  exempts  the  individual 
upon  whori   U  is  bestowed  from  the  punishment  which  the  law 
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Inflicts  for  tho  romnilsBlon  of  a  nlino.  it  is  u  ronil-iBlon  of  Rullt, 
and  a  declaration  of  record  by  tho  uiiilioiizcd  nutlioilty  that  a 
particular  Individual  la  to  be  relieved  from  tho  legal  coUHe- 
quences  of  a  imrtlcular  crime. 

2.  The  power   and   authority  to  grant  pardonu   for  offcuHPS  aRalnst 

the  laws  of  thia  Territory  Is  l)y  the  organic  act,  cotiinilttod  to 
the  Governor,  and  la  roniplofn  In  hini.  The  ji.iwer  to  grant 
pardons  la  exclusive  of  tho  Judicial  and  IcRlalatlvo  authority.  It 
Is  conferred  by  the  United  States,  and  It  cannot  bo  lesBcned  by 
any  act  of  tho  territorial  leKlslature.  VVl.on  a  full  and  abso- 
lute pardon  Is  granted  to  one  by  tho  Governor  of  this  Territory, 
It  exempts  the  Individual  uimn  wliom  It  Is  bestowed  from  tho 
punishment  which  the  law  inflicts  u|)on  tho  crime  which  he  has 
committed,  and  the  crime  la  forgiven  and  remitted. 

3.  A  pardon   extends  to  every  off(^n8e  known  to  the  law,  and  may 

be  exercised  at  any  time  after  its  commission,  either  before  IokuI 
proceedings  are  taken,  or  during  their  pendency,  or  after  con- 
viction ant.'  Ju  iKment. 

4.  After  a  pardoi:  has  been  granted.  It  Is  thenceforward  and  at  all 

times  final,  notwithstanding  the  fact  that  it  may  not  have  been 
granted  In  inirsuance  of  the  regulations  provided  for  In  tho 
statutes  of  tho  Territory. 

5.  The  territorial  legislature  has  no  ])ower  to  Impose  limitations  ui)on 

the  manner  In  which  the  i)ardonlng  power  shall  be  used,  set  up, 
alleged  or  called  to  the  notice  of  the  court  as  a  defense.  All 
that  is  requisite  Is  that  the  attention  of  the  court  shall  be  called 
Judicially  to  the  fact  that  a  full  and  absolute  pardon  has  been 
granted,  and  the  court  before  whom  the  matter  Is  pending  will 
itself  determine  whether  the  evidence  la  sufllclent;  and  when,  as 
In  this  case,  there  Is  no  contention  on  the  subject,  but  the  pardon 
is  admitted.  It  is  the  duty  of  the  court  to  discharge  the  defendant, 
and  dismiss  the  proceeding  against  him. 

C.  In  order  to  Inij'eaeh  a  pardon  for  fraud,  it  must  be  done  In  a  direcc, 
and  not  in  a  collateral,  manner,  such  as  the  present  proceeding. 

7.  The  fact  that  a  pardon  has  been  granted  Is  available  as  a  protec- 
tion  from   any  further  proceeding   in   respect  to  the  crime  for 
which  the  pardon  has  been  extended,  at  any  time  or  stage  of  the 
proceedings  before  the  execution  of  the  sentence. 
(Syllabus  by  the  Court.) 
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Supreme  Court  of  Oklahoma. 

Kvror  to  tho  District  Court,  Kay  Couuty;  Before  Hon. 
]>ityar(l  T.  Ilaincr,  Judge. 

T.  ^r.  Kichardson,  »lr.,  was  discharccd  from  an  indictment 
l)ocanse  of  a  pardon  granted.  The  Territory  excei)ts  and  brings 
error.     Affirmed. 

On  December  IG,  1897,  the  defendant  in  error  was  charged 
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by  indictment  with  the  offense  of  receiving  a  deposit  in  the 
First  State  I'aiik  of  rcrry,  when  he  Liiew  the  bank  to  be 
insolvent,  and  when  he  was  at  the  time  assistant  cashier  thereof. 
A  demurrer  filed  by  the  defendant  was  overruled,  and  the  plea 
of  not  guilty  entered. 

Thereafter,  upon  the  application  of  the  defendant,  a  change 
of  venue  was  granted  from  Xoble  to  Kay  County;  consent  was 
given  by  the  defendant  to  the  setting  of  the  case  for  trial,  and 
an  application  made  for  an  order  for  witnesses  to  be  subpcenaed 
in  his  behalf.  AVhen  the  case  was  called  for  trial,  the  de- 
fendant, without  leave  of  court  and  without  withdrawing  his 
plea  of  not  guilty,  filed  a  motitm  to  dismiss  the  indictment,  on 
the  ground  that  a  jtardon  ha<l  been  gr.uited  to  him  on  JNlarch 
30,  1S1)7,  by  the  Secretary  of  the  Territory,  then  pntperly  act- 
ing as  Governor,  in  the  absence  of  the  Governor  himself. 

Tliereafter,  on  the  2Sth  day  of  September,  1S98,  the  defend- 
ant, by  leave  of  court,  filed  an  amended  motion,  entitling  it 
"in  the  nature  of  a  plea  in  abatement,  setting  up  a  pardon," 
in  which  he  set  forth  more  fully  that  a  free,  f\dl,  absolute 
and  unconditional  ])ardon  had  been  granted  to  the  defendant 
upon  the  date  referred  to,  and  made  profert  of  the  letters 
patent  by  wbieh  the  ]iardon  had  been  granted,  and  in  which 
the  offense  as  charged  in  the  indictment  was  set  forth,  and 
for  which  the  pardon  recited  that  it  "granted  unto  the  said 
T.  M.  Ttichardson,  Jr.,  a  full,  com])lete  and  absolute  pardon  for 
all  offejises  ccuuiitted  or  charged  against  him,  grfiv.'ing  out  of 
the  manngeiiient  or  control  of  the  I'irst  State  ISank  of  Perry, 
between  the  flth  day  of  June,  fS'Ja,  and  the  ftUh  day  of 
Sc])tcmber,  IS!)."),  of  which  h(>  now  stands  indicted,  or  for 
which  he  may  b.creafter  be  indicted,  of  any  and  every  nature 
whatsoever,  and  liereby  rem'tting  and  releasing  unto  the  said 
T.  M.  Richardson,  Jr.,  all  penalties  incurred  or  sui)posed  to  bo 
incuri'cd  for  or  on  accdunt  of  the  management  or  control  of 
said  bank  as  aforesaid."  The  ]iardon  was  executed  by  the  act- 
ing Governor,  under  the  creat  seal  of  the  Territorv. 

Upon  the  hearing  of  the  motion,  the  jdaintiff,  by  its  attor- 
neys, objected  to  its  consideration,  for  the  reasons  (1)  that 
the  defendant  had  waived  the  lienefits  of  the  pardon  by  plead- 
inc  to  the  merits,  and  bv  taking  a  cbaniie  of  venue  and  cans- 
ing  the  case  to  be  set  for  trial  and  (2)  that  the  motion  was  in 
the  nature  of  a  special  plea,  with  the  general  issue  before  the 
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o.mrt,  and  that  tlio  matter  set  up  therein  should  he  tried  with 
the  general  issue;  and  (3)  that  the  pardon  was  not  in  fact 
jK'('e])ted,  and  had  heen  procured  hy  fraud  and  misreprosonta- 
ticn,  and  without  compliance  with  the  laws  of  the  Territory 
with  reference  to  the  granting  of  the  same;  and  (4)  that  the 
order  should  be  tried  with  the  gcnieral  issue,  and  an  opportunity 
given  the  plaintiff  to  show  that  the  Attorney  General  of  the 
Territory  had  acted  on  behalf  of  the  defendant  in  procuring 
the  pardon,  and  had  ]irocured  the  same  by  mlsreprescntatitni 
and  a  concealment  of  facts. 

Time  was  given  to  the  plaintiff  to  file  affidavits  to  substan- 
tiate the  statement  of  facts  made  in  objection  to  the  considera- 
tion of  the  motion  to  the  4th  day  of  October  following,  and 
upon  the  hearing  of  the  motion,  the  court  having  directed  the 
])laintiff  to  "substantiate  the  charges  made  in  c<wrt  against  the 
Secretary  of  the  Territory,  acting  as  Governor,"  the  counsel  for 
the  Territory  stated  that,  for  the  pur]ioses  of  that  motion,  ho 
(lid  not  wish  to  be  understood  as  making  any  charges,  or  be- 
ing able  to  ])Yovc  any  charges. 

In  passing  upon  the  motion,  the  court  sustained  the  plea  of 
panhm  upon  the  ground  that  the  jiardon  u]ion  its  face  showed 
that  ■-  .vas  duly  and  regularly  issued,  and  had  b9en  duly  ac- 
(•('l)ted  by  tlic  defendant.  The  action  was  dismissed,  and  the 
defendant  discharged.  The  Territory  objected  to  the  proceed- 
ing, and  exceptions  were  reserved. 

TTnrpcr  8.  Cnnntnglinm,  Attorney  General,  A.  7?.  MiificUer. 
County  Attorney,  and  S.  11.  Hnrris,  for  the  Territory. 

Jf.  n.  Ifoward,  J.  L.  Pancoast,  and  James  B.  DUjgs,  for  the 
defendant  in  error. 

Opinion  of  the  Court  by  McAttkk,  J.  (after  stating  the 
facts).  It  is  C(mtended  by  the  plaintiff  in  error  that  the  court 
had  no  authority  to  entertain  the  ])lea  in  abatement,  because 
any  s])ecial  plea  had  be(>n  waived  by  the  act  of  the  defendant 
iu  pleading  not  guilty,  taking  a  change  of  venue,  and  consent- 
ing that  the  case  be  set  for  trial. 

In  suppoi-t  of  this  contention,  the  plaintiff  in  error  cites  the 
various  sections  of  the  statute  which  provide  for  the  pleas  on 
behalf  of  the  defen<lant,  and  by  which  the  d(>fcnse  of  the  de- 
fendant may  be  set  w\\  and  ui)on  which  the  indictment  must 
be  set  aside,  if  at  all,  by  the  court. 
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Soetinns  5117,  5118,  5127  and  5133  provide  that  the  only 
pleading  on  tlic  part  of  the  defendant  is  either  a  dcninrrer  or 
a  i)lea;  that  the  demurrer  and  the  plea  must  be  put  in  open 
court,  either  at  tlie  time  of  the  ai'raignment  or  at  such  other 
time  as  may  be  allowed  to  the  defendant  for  that  purpose; 
that  there  are  three  hinds  of  pleas  to  an  indictment,  to-wit: 
(1)  guilty,  (2)  not  guilty,  and  (3)  a  former  judguient  of 
convietidu  or  ac(iuittal  of  the  offense  charged,  "which  may  bo 
pleaded  eitlie'*  with  or  without  the  ])lea  of  not  guilty;  and  that 
all  niatlers  of  fact  tending  to  establish  a  defense  other  than 
specified  in  the  third  subdivision  of  section  5127  may  be  given 
in  evidence  under  the  ]dea  of  not  guilty. 

It  is  contended  by  the  plaintiif  in  error  that  the  court  should 
not  have  sustained  the  motion  of  the  defendant  in  error  to  dis- 
miss the  cause,  since  the  statute  adequately  provides  for  giving 
in  evidence  the  ])ardon  under  the  ])lea  of  not  guilty,  and  that 
the  m(iti(m  of  the  defendant  is  not  provided  for  in  or  by  the 
provisions  of  the  statute  here  enumerated,  and  is  therefore 
excluded  from  nse  in  our  procedure. 

The  orgiuiic  act  ]irovides.  by  section  2,  that 

"The  Ciovernor  *  *  *  ipny  g-rant  pardons  for  offenses 
against  Ihe  laws  of  said  Territory,  and  repri(>ves  for  otfenscs 
against  ihe  laws  of  the  United  Slates  until  the  decision  of  the 
President  can  be  known  thereon." 

A  pardon  is  an  act  of  grace,  ])ror(>eding  from  the  powers  in- 
trusted with  the  ex(H'Ution  of  the  laws,  which  exempts  the 
individual  u])on  whom  it  is  be-;fo\ved  from  the  ]>iniishnient 
which  the  law  inflicts  for  th(>  commission  of  a  crime. 

This  is  the  definition  of  ])ardon  as  given  by  Chief  Justice 
Marshall  in  U.  S.  v.  Wilsnii,  7  Ti'tcrs  l.^.O  (S  L.  ed.  <i40), 
and  it  has  been  followed  since  that  time,  (//.r  pnrfe  Wcllx, 
18  How.  307,  15  L.  ed.  421;  Prople  v.  lloircn,  13  Cal.  430.) 

The  effect  of  a  ]iardon  is  include(l  in  definitions  made  by 
other  le!ial  writers,  the  sfaiulard  authorities,  whom  we  follow. 
Lord  Cok(!  defines  a  i)ardon  as  a  '"work  of  mercy,  wherciby  the 
king,  either  before  or  after  attainder,  sentenc(>,  or  conviction, 
forgivelh  any  offense,  punishmcnl,  execution.  *  *  *"  3 
Inst.  233. 

And  ])ishop  says  that  "i)ardon  is  a  remission  of  guilt." 
(1  T.ish.  (^r.  Law,"§  Sus.) 

And  a  pardon  is  defined  in  Whart.  Cr.  Luw,  §  591,  as  a 
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rlcelaration  of  rceovd  by  a  sovereign  that  a  particular  indi- 
vidual is  to  bo  relieved  fnun  the  legal  consequences  of  a 
particular  crime.     (17  Am.  &  Eng.  Enc.  Law,  317.) 

The  power  and  authority  to  grant  pardons  for  offenses 
against  the  laws  of  the  Territcn-y  is  by  the  organic  act  com- 
mitted to  the  Governor.  It  is  com])letc  in  him.  It  is  so  pro- 
vided by  the  organic  act.  The  ])owei  to  grant  pardons  is 
exclusive  of  the  judicial  and  legislative  authority.  It  is  con- 
ferred by  the  United  States,  and  it  cannot  be  lessened  by  any 
act  of  the  territorial  legislature.  Under  the  grant  in  the 
organic  act  and  the  definitions  herein  recited,  when  a  full  and 
absolute  pardon  is  granted  to  one  by  the  Governor  of  this 
Territory,  it  exempts  the  individual  on  whom  it  is  bestowed 
froui  the  punishment  which  the  law  inflicts  upon  the  critne 
which  ho  has  committed.  The  crime  is  forgiven  and  remitted, 
and  the  individual  is  relieveil  from  all  of  its  legal  consequences. 

If,  after  the  granting  of  this  authority  and  jurisdiction  to 
tlic  Governor  by  Congress,  it  still  remained  in  the  power  of 
tho  territorial  legislature  to  ])rescribe  the  provisi(ms  under 
Avhich  the  Governor  must  proceed,  it  would  result  that  tho 
legislature  woidd  have  the  ])ower  to  lessen  tho  facility  and 
freedom  with  which  the  pardon  might  bo  granted.  The  exist- 
ence of  such  a  power  in  the  h-gishiture  is  repugnant  to  the 
absolute  authority  in  this  matter  given  to  the  Governor  by  the 
orgauic  act,  by  which  the  ]ianloniiig  power  is  conijdetely  and 
wholly  vested  in  him.  And  it  has  never  been  un<lerstood,  in 
aiiy  of  the  Territories,  that  the  territorial  legislature  had  any 
authcu'ity  to  jireseribe  limitations,  or  to  determine  in  what 
mauner  the  individual  seeking  the  i)ardon  must  proceed  in  or- 
der to  be  entitleil  to  this  act  of  mercy. 

The  executive  auliiority  has  not  been  in  any  wise  cim- 
troHed  by  any  act  of  the  Legislature  with  retercnco  to  this 
subject,  which  could  be  understood  as  in  any  nnxnner  limiting 
the  authority  and  discretion  of  the  Governor,  when  he  saw  fit 
to  exercise  it,  except  as  the  legislative  provisi(ms  may  have  been 
considered  as  a  regulation  of  the  method  of  ])roceduro  by  ])er- 
sons  se(>king  to  bring  their  ajtjdication  for  the  benefits  of  the 
]»ardoning  ]iower  before  the  Governor  in  such  a  way  as  to 
entitle  them  to  be  heard. 

The  ])ower  to  grant  pardons,  by  the  Constitution  of  tho 
United  States,  section  2,  art.  2,  providing  that  the  ''rrcsidcnt 
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*  *  *  shall  have  power  to  grant  reprieves  and  pardons 
against  the  laws  of  the  United  States,  except  in  case  of  ini- 
pcachnicnt,"  is  in  terms  of  identical  scope  and  force,  within 
the  United  States,  with  the  ])rovisi(>ns  of  our  organic  act,  whidi 
provides  that  "the  Governor  *  *  *  niay  grant  pardons  for 
oflfcnaes  against  the  laws  of  said  Territory."  And  the  reason- 
ing in  Ex  paHc  Garlaml,  4  Wall.  ?>'ii,  18  L.  ed.  SCO,  is 
entirely  applicable  here.  The  court  there  say  that,  inasmuch 
as  the  Constitution  provides  that  the  President  shall  liave 
power  to  grant  rei)rieves  and  pardons  for  olTenses  against  the 
United  States,  except  in  cases  of  im])eachment,  that  the  power 
thus  conferred  is  nnliuiited;  extends  to  every  oflfcnso  known  to 
the  law,  and  may  be  exercised  at  any  time  after  its  comuiis- 
si  m,  either  before  legal  proceedings  are  taken,  or  during  their 
pendency,  or  after  conviction  and  judgment,  and  that  this 
])ower  of  the  President  is  not  subject  to  legislative  control,  and 
that  Congress  can  neither  limit  the  efTect  of  his  ])ard(m  mif 
exclude  from  its  exercise  any  class  of  oflfenders.  The  benign 
prerogative  of  niorcy  im])osed  in  him  cannot  be  fettered  by 
any  legislative  reslri^ticms. 

The  same  reasoning  is  adopted  in  the  Territories  with  re- 
ference to  the  pardtiiiiiig  power  of  the  Governor. 

It  was  so  held  in  lie  Moore,  .'>!  Pac.  OSO,  in  Slate  v.  Jciiluiis, 
54:  Pac.  7(!5,  in  8.")  ]\Ie.  517,  27  All.  4(1;!,  in  Dlchl  v.  no(h/crs, 
109  Pa.  St.  310,  32  Atl.  424,  and  in  Ex  iiaiic  Reno,  00  .Mo. 
200. 

The  sum  of  these  decisions  is  that  the  power  to  grant  pardons 
is  exclusive,  and  cannot  be  exercised  or  conti'olled  by  the  Ic;,- 
islature. 

A  part  of  the  contentiim  of  the  ]ilainlifT  in  error  is  that  the 
pardon  was  not  ])rocured  in  pursuance  of  tlu;  regidations  therc!- 
for,  as  prescribed  in  the  statutes  of  ISIK'5;  but  it  will  be  scin 
by  the  authorities  here  cited,  that  since  it  is  admitted  that  the 
])ardon  was  granted  as  averred,  and  that  it  was  full  and  al)so- 
lute,  that  thenceforward  it  was  fiiml,  notwithstanding  the  fact 
that  it  may  not  have  been  granted  in  pursuance  of  the  regida- 
tions provided  for  in  the  statutes  of  the  Territory. 

It  also  follows,  from  the  absolute,  unlimited,  and  final  char- 
acter of  the  Governor's  act  in  granting  the  ])ardon,  and  from 
his  cou;])lete  and  exclusive  jurisdiction  in  the  matter,  that  the 
territorial  legislature  bus  no  power  to  impose  limitations  upon 
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the  manner  in  which  it  shall  be  nsed,  set  up,  alleged,  or  called 
to  the  notice  of  the  court  as  a  defense. 

All  that  is  requisite  is  that  the  attention  of  the  court  shall 
1)0  called  to  the  fact  that  a  full  and  absolute  pardon  has  been 
fii-auted,  and  the  court  before  whom  the  mailer  is  ])ending  will 
itself  determine  whether  the  evidence  is  suflicient;  and  when, 
as  in  this  case,  there  is  no  contention  on  the  subject,  but  the 
pardon  is  admitted,  it  is  the  duty  of  the  court  to  discharge 
the  defendant,  and  dismiss  the  proceeding  against  him,  since 
the  pardon  is  itself  an  absolute  exemjition  from  any  further 
]f.n,ni  proceedings  Avhich  could  tend  to  harass  the  defendant  on 
account  of  the  crime,  or  alleged  crime,  which  has  been  the 
subject  of  executive  clemency  in  the  exercise  of  the  pardoning 
power. 

It  was  said  in  T31acl<stoHo  that:  "The  king's  charter- of  par- 
don must  be  S))eciflcally  ])liaded,  and  that  at  a  proper  time;  for, 
if  a  man  is  indicted,  aud  has  a  ])ardon  in  his  pocket,  and 
afterwards  ])uts  himself  upon  his  trial  by  pleading  the  general 
issue,  he  has  waived  the  benefit  of  such  pardon."  P.ut  IJlack- 
slono  himself  added,  immediately  thereafter,  that:  "if  a  man 
avails  himself  thereof,  as  by  course  of  law  he  niay,  a  pardon 
may  either  be  pleaded  on  arraignment,  or  in  arrest  of  judg' 
ment,  or,  in  the  present  stage  of  proceedings,  in  bar  of  execu- 
tion."    (4  TA.  Comm.  p.  401). 

And,  after  making  this  citation  from  Llackstonc,  in  the 
U.  S.  V.  Wilson,  7  IVlers  ir.O,  8  L.  ed.  040,  Chief  Justice 
^Marshall  adds  that  the  court,  in  a  case  in  which  the  defendant 
did  not  avail  himself  at  all  of  the  pardon,  says  that  the  mat- 
ter of  pardon,  when  its  benefits  are  sought,  "must  be  in  some 
manner  brought  judicially  before  the  court,  by  plea,  motion 
or  otherwise."  And  he  adds:  "A  court  would  undoubtedly, 
at  this  day,  permit  a  panbm  to  be  used  after  the  general  issue. 
Still,  where  the  benefit  is  to  bo  obtained  through  the  agency 
of  the  court,  it  must  be  brought  regularly  to  the  notice  of  that 
tribunal,"  and  that  "a  person  may  avail  himself  of  a  pardon 
by  showing  it  tc  the  court,  even  after  waiving  it  by  pleading 
the  general  issue." 

Any  other  construction  would  lead  to  useless  and  unwar- 
ranted delay  and  cx]iense.  When  a  pardon  is  shown  and  ad- 
mitted, the  defendant  is  entitled  to  complete  exemption  from 
further  annoyance;  and,  if  the  trial  court  had  held  otherwise, 
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and  had  undertaken  to  further  detain  the  defendant,  and  im- 
l)anel  a  jury  ujxtn  the  general  issue,  the  only  result  which  could 
have  followed  would  have  heen  that,  upon  the  introduction  of 
the  pardon  in  evidence,  and  its  examination  by  the  court,  and 
its  character  ascertained  as  a  full  and  al)st)lutc  ]iardon  for  the 
offense  in  question,  then  the  court  should  have  forthwith  dis- 
charjied  the  defendant  and  the  jury. 

IJut  it  is  contended  by  the  ])Iaiutiff  that  he  would  have  had 
a  right  to  attack  the  pardon  for  fraud,  or  to  show  that  it  was 
not  accepted,  rjxtn  the  latter  half  of  the  proposition,  it  is 
sullicient  that  the  defendant  broujiht  the  pardon  to  the  notice 
of  the  court  in  his  motion  to  dismiss;  and  u])on  the  former 
proposition  it  must  be  held  that,  in  order  to  im])each  for  fraud, 
it  must  be  done  in  a  direct  procecdinc:,  and  not  in  a  collateral 
proceeding  like  this.  It  has  been  held,  concerning  ]iardons, 
that  they  stand  upon  the  same  ]»laue  with  the  Government's 
patent  for  land,  with  its  ])atent  for  an  invention,  or  with  its 
incorporati(m  of  a  com])any,  or  with  the  record  of  a  judgment; 
that,  while  fraud  may  vitiate  them,  and  an  action  nuiy  be 
brought  sotting  either  the  deeil,  ])atent,  incorporation,  or  judg- 
ment aside  for  fraud,  it  will  only  be  done  in  a  direct  j)roceed- 
ing  for  that  ]uir|)ose. 

Aud  it  has  been  said  that  "a  ]iardon  is  granted  to  one  who 
is  certainly  guilty,  sometimes  before,  but  usually  after,  con- 
viction; and  the  court  takes  no  notice  of  it  unless  pleaded,  or 
in  some  way  claime(l  by  the  ])erson  panloned ;  and  it  is  usually 
granted  by  the  crown  or  by  the  executive."     (Slfilc  v.  Blaluck, 

01    X.   (J.\>lL>.) 

In  Hex  V.  Ifdiiir/t,  ]  "Wils.  21  1,  where  a  pardon  granted 
after  issue  joined,  but  before  conviction,  was  not  called  to  the 
attention  of  the  court  until  after  conviction,  it  wiis  neverthe- 
less held  to  be  in  time,  but  the  defendant  was  charged  with 
full  ))aymeut  of  costs. 

The  plea  of  ])ar(|on  may  be  made  after  conviction,  in  re- 
sponse to  the  question  wlullier  the  accused  has  anything  to 
say  why  sentenc(!  should  not  be  pronounced,  (lilair  v.  Com. 
25  Grat.  Va.  850.) 

A  ])ar(lon  may  projierly  be  called  to  the  attention  of  the 
Appellate  Court  wlun-e  the  case  is  pending  on  a])peal.  (Com. 
V.  Locl-irood,  ioi)  .Mass.  W*'.),  12  Am.  Rep.  ('.!)!).) 

And  this  may  be  done  by  suggestion  of  the  State's  Attorney 
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that  the  defendant  lias  l)eon  pardoned,  npon  which  the  appeal 
will  be  disuii.ssed.     (Slalc  o.  Wliilc,  20  Or.  005,  40  I'ac.  22!).) 

The  Gcn-ernor  havin.c;  been  vested  with  the  pardonin/^  iinwcr, 
and  with  cxclnsivc  anthovity  to  hear  and  determine,  and  no 
limitation  heinj;  i)M})(.scd  r.^nm  him,  that  this  henii-n  prerof^'a- 
tivc  of  mercy  bhall  not  bo  so  treated,  and  that  the  sn.ii-iivstiiai 
that  it  may  be  set  aside  by  a  court  in  a  collateral  i)r(.eeeding 
like  this  is  not  to  bo  thought  of  for  a  moment.  (Kiuipp  v. 
Thomas.  39  Ohio  8t.  377.) 

The  ap]ieal  will  therefore  bo  dismissed,  and  the  judgment 
of  the  trial  court  aflirmed. 

ITaixer,  J.,  who  presided  in  the  court  below,  not  sitting; 
all  of  the  other  justices  concurring. 


i 


ItouEUTs  V.  State. 

ICO  N.  Y.  217—54  N.  E.  Rep.  678. 

Decitlecl  October  0,  1S99. 
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Parpov — Si'i-riAi,  Act  oi*  tup:  Nkvv  York  LKCiisr.ATrnK  to  Ai.t.ow  Co.m- 
riONSATION  AM)  Damacks  TO  A  Pahdo.nki)  Convic't,  Con  STUr  iOII  :  A 
pardon  is  a  matter  of  grace  and  not  of  acquittal — Buidcn  on  the 
cx-couvict  to  prove  his  innocence. 

1.  A  pardon  is  granted  as  a  matter  of  grace  on  the  theory  that  tho 

person  pardoned  is  guilty.  It  effects  a  release  from  all  of  the 
unenforced  penalty;  "but  has  no  operation  upon  the  portion  of 
the  sentence  already  executed."  •  •  ♦  "What  the  party  con- 
victed has  already  endured  or  paid,  the  pardon  does  not  restore." 

2.  The  General  Assembly  of  New  York  enacted,  that: —  "John  Rol)erts 

is  hereby  authorized  to  present  a  claim  to  the  Board  of  Claims 
for  the  damages  sustained   by  him    by  reason  of  his   improper 
conviction  and  imprisonment  for  the  alleged  crime  of  burglary, 
and  the  Board  of  Claims  is  hereby  authorized  to  hear  and  pass 
upon  said  claim  and  to  award  such  compensation  for  the  dam- 
ages sustained  by  said  John  Roberts  in  consequence  of  such  con- 
viction and  imprisonment  as  shall  appear  to  be  reasonable  and 
just." 
Held — That   under   this   act,   Roberts   was  not   entitled   to   recover, 
unless  he  proved  that  this  conviction  was  improper. 
(Note  criticising  the  above,  follows  the  opinion.) 
Vol.  XV— ;jti 
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Kfw  York  Court  of  Ajipoals. 

Ai)|)('al  from  a  juduiiicnt  of  iho  Appellate  Division  of  the 
Supreme  Court  in  Iho  Tliird  Judicial  Dojiartmont,  cntcrcil  May 
4,  ISnS  (ni  K  Y.  S.  001,  ?>0  A].p.  Div.  100),  reversing  a 
judpincnt  of  the  Court  of  Chiinis.     AfFirnicd. 

ruder  a  sjx'cial  statute,  Jdiu  Tldljerts  fded  a  claim  apainst 
the  State  of  Xew  York  to  recover  couipensaliou  and  (himaiics 
arising  from  his  improper  con\iclion  and  imprisonment  for  an 
alleged  burglary.  The  amount  of  the  claim  as  i)resented  was 
$138,{)70.r)4. 

Upon  the  15tli  day  of  A])ril,  1805,  which  was  more  than 
eighteen  years  after  his  convit'tion,  and  nearly  seventeen  years 
after  his  i)ar(lon,  his  rights  as  a  eiti/.en  W(;re  restored  to  him 
by  the  Governor  of  the  State.  Two  days  later  the  legislature 
jiassed  a  statute,  as  follows: 

"An  Act  to  authorize  the  Hoard  of  Claims  to  hear,  audit 
and  determine  the  claim  of  John  Iltjberts.  lleeame  a  law 
April  17,  1805,  with  the  ai)proval  of  the  Cuveruor. 

Passed,  three-fifths  being  present. 

"The  People  of  the  State  of  Xew  York,  represented  in 
Senate  and  Asseiiddy,  do  enact,  as  follows: 

"Section  1.  John  Huberts  is  hereby  authorized  to  present 
a  claim  to  the  Board  of  Claims  for  the  dauuiges  sustained  by 
him  by  reason  of  his  improper  conviction  and  iMi])risonment 
for  llie  alleged  crime  of  burglary,  and  the  Poard  of  Claims  is 
hereby  authorized  to  hear  and  ]iass  upon  said  claim  and  to 
award  such  compensation  for  the  damages  sustaineil  by  said 
John  Roberts  in  conse(juence  of  such  conviction  and  im[)rison- 
ment  as  shall  apjtear  to  be  just  and  reasonable. 

"See.  2.  Either  jtarty  niav  take  an  apejtal  to  the  Court  of 
Appeals  from  any  award  made  under  authority  of  this  act,  if 
the  amount  in  controversy  exceeds  five  hundred  dollars,  pi-o- 
vided  such  ap])eal  be  taken  by  service  of  a  notice  of  ap])eal 
within  thirty  days  after  service  of  a  coi)y  of  the  award. 

"Sec.  3.  This  act  shall  take  cfl'ect  immediately."  Laws 
1805,  c.  CI 2. 

In  ^fay,  1805,  the  appellant  presented  a  claim  to  the  board 
of  claims  for  the  amount  already  mentioned,  which  was  com- 
posed of  items  for  loss  of  business,  loss  of  property,  counsel 
fees  and  other  expenses,  $".'], 538.10  for  interest,  and  for  dam- 
ages to  reputation,  etc.,  $75,000. 
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Joseph  r.  McDonough,  for  the  ap])cllaiit. 
John  C.  Vavics,  Attorney  General  aud  John  11.  Coyne,  for 
the  State. 

IfAiJTTN,  J.  It  is  manifest  that  the  appellant's  pardon  and 
restoration  to  the  rights  of  citizenship  had  no  retroactive  effect 
upon  the  jiidgincnt  of  conviction,  which  remains  nnrcvcrsed 
and  has  not  been  set  aside.  We  think  the  effect  of  a  pardon 
is  to  relieve  the  offender  of  all  nnonforccd  penalties  annexed  to 
the  convicti  m,  but  what  the  party  convicted  has  already  en- 
dured or  paid  the  pardon  does  not  restore.  When  it  takes 
effect  it  puts  an  end  to  any  further  infliction  of  punishment ;  but 
has  no  operation  npon  the  portion  of  the  sentence  already 
executed.  A  pardon  proceeds,  not  upon  the  theory  of  inno- 
cence, but  implies  guilt.  If  there  was  no  guilt,  theoretically  at 
least,  there  would  be  no  basis  for  pardon.  It  is  granted,  not  as 
a  nuitter  of  right,  but  of  grace.  In  the  language  of  another: 
"A  party  is  acquitted  on  the  ground  of  innocence.  He  is  par- 
doned through  favor."  The  pardon  in  this  case  shows  upon  its 
face  that  it  was  granted  as  an  act  of  mercy,  and  not  as  one  of 
justice.  It  was  upon  the  re])resentation  that  the  appellant  was 
a  fit  subject  for  mercy  that  it  Avas  obtained,  and  not  upon  the 
ground  that  the  judgment  was  unjust  or  invalid.  If  the  judg- 
ment was  erroneous,  the  remedy  wms  by  ap])eal  or  by  ap])lica- 
tion  to  set  it  aside,  and  not  by  pardon.  That  question  was  for 
the  judicial  branch  of  the  State  government  to  determine,  and 
not  for  the  legislative  or  executive  department  l^jion  this 
bi-anch  of  the  case  we  concnr  in  the  conclusion  reached  l)y  the 
learned  Appellate  Division,  which  has  so  carefully  considered 
the  question  that  no  further  discussion  seems  necessary. 

Assuming,  as  wo  must,  that  the  appellant's  pardon  aud  resto- 
ration to  citizenship,  affected  the  judgment  of  conviction  only 
to  relicn-e  him  fi'om  future  or  further  punishment,  it  follows 
that  the  imprisonment  for  which  he  seeks  to  recover  damages 
was  in  all  respects  proper.  The  judgment  of  conviction  was 
introduced  in  evidence  before  the  Court  of  Claims,  so  that  the 
record  of  the  trial  in  this  action  contains  a  judgment  adjudging 
the  ap]iellant  guilty  of  the  crime  with  which  he  Avas  charged, 
and  for  which  he  was  convicted  and  imprisoned.  Thus,  it  was 
conclusively  established  that  he  was  guilty  of  the  offense 
charged,  and  that  his  punishment  was  legal.    Under  these  cir- 
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cuinstaucos,  it  is  obvious  that  ho  was  not  entitled  to  recover, 
unlcjs  tliat  right  is  oxin-csslv  cniifcrnMl  hy  the  staliito  of  ISU'), 
or  is  to  be  clearly  and  necessarily  iiiiplietl  from  its  provisions. 

This  brin,a;s  ns  to  a  consideration  of  the  provisions  of  that 
act.  15y  it  the  a])])ellant  was  authorized  to  |)r(sent  a  claim  to 
tho  Tloard  of  Claims  for  dii'iinfres  sustained  by  reason  of  his 
conviction  and  imprisonuient.  Tlu;  board  was  then  authorized 
to  hear  and  jiass  upon  the  claim,  and  award  such  couipensatiou 
as  should  a])])ear  to  bo  just  and  reasonable. 

The  evident  juirjiosc  of  this  statute  was  threefold:  (1)  To 
permit  the  a])i)ellant  to  present  to  tho  I'oard  of  (Maims  any 
claim  he  had  or  su])iios(>d  he  had  ajiainst  the  State  for  dauuiiics 
sustained  by  reason  of  Ids  cimviction  and  imprisdnmeut  for  tin; 
crime  of  burj;lary;  (2)  when  a  claiiu  was  ju'eseuted,  to  author- 
ize:! the  board  to  jiass  njton  it  and  determine  whether  it  was  valid 
or  invalid;  and  (3)  if  found  valid,  to  allow  it  to  d(,'teruiin(! 
what  just  and  reasonable  com])ensation  he  should  receive  for 
the  <lauiap;es  ho  had  sustaine<l  by  reason  thereof. 

Thus,  if  a  claim  was  ])resente(l,  the  statute  contemplated  a 
trial  before  the  board  of  two  questions.  TIk^  ])rimary  and  fini- 
dauiental  one  was  whether  the  claim  was  pr(i])('r  and  valid, 
which  included  the  propriety  or  ini]>ropriety  of  the  ap])ellant's 
conviction  and  im|)risonment.  The  other  related  to  the  auiouiit 
of  damajics,  and  became  iuiportant  only  after  the  hoard  deter- 
niiued  that  the  ai)pellant's  im]n'is<inment  was  iui])ro])er,  and  tlie 
claim  ]>resented  by  him  valid.  The  solution  of  these  (piestions 
was  de])endent  ujion  the  ju'oof  adduceil  ni)on  the  trial. 

Obviously  it  was  not  th(>  intention  of  the  leiii  :!.ilure  to  itself 
pass  u]ion  the  question  whelher  the  ap])elhtnt's  conviclioii  was 
proper  or  otherwise,  but  to  suhmit  lliiit  (pu'stiim,  together  with 
tho  question  of  damajjes,  to  the  board  for  its  consideration  and 
determinaticm.  ^Vith  this  conclusion  the  apjx'llaut's  attorney 
seems  to  be  at  least  in  ]iartial  accord,  for  lu;  states  in  his  brief 
that  "the  use  of  the  word  Mm|)ro])(>r'  is  merely  descriptive  of 
the  leiiislature's  r)])ini(^n.  It  is  at  most  harmless.  Tf  it  were 
omitted,  the  act  woiild  still  authorize  an  award  to  the  claimant 
ii])on  ])roof  of  damajres."  If  the  aj^iu'llant  was  not  im])roporly 
convicted  and  im])risoned,  then  he  had  no  valid  claim,  and  it 
was  the  duty  of  the  hoard,  umler  the  statute,  to  dismiss  the  i)ro- 
ceedinj?.  It  was  therefore  incuiid)ent  upon  him  to  establish  that 
he  was  improperly  convicted  and  imprisoned,  and  the  amount 
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(,f  (liiinnfrcs  ho  liiul  snstninod  by  ronson  tlioronf.  Wliilo  a  gront 
voliiiiio  J>£  t'vidcnct'  was  jiiivcn  upon  tlic  second  qiifstioii,  wo  find 
notliiiij?  in  the  iwovd  which  justified  the  hoard  in  finding  that 
liis  conviction  and  imprisonment  were  improi)or.  Pmt,  instead, 
the  evidence  ni)on  which  he  was  convicted  and  the  judgment  of 
convict i(»n  were  introduced,  holh  of  which  show  that  liis  convic- 
tion was  pro])er;  the  former  presumi)tively,  and  the  halter  con- 
clusively. With  this  condition  of  the  record,  it  is  evident  that 
the  hoard  of  claims  had  no  power  or  authority  to  award  him 
iiuy  diniKifi'es  whatsoever. 

The  app((Ilant,  however,  in  his  eif>hth  point,  contends  that  the 
liahility  of  the  State  has  heeu  conceded  ])y  the  lejiislitture,  and 
cites  the  case  of  Cai/iif/n  Co.  v.  Slair,  153  N".  Y.  270,  47  X.  E. 
2SS,  as  sustainiuju'  that  propositi(m.  An  examination  of  the 
ciis(>  cited  discloses  that  the  cpiestion  there  under  consideration 
was  totall..  unlike  the  questicm  involved  in  this  case.  The 
(pici^^ition  there  was  whether  the  County  of  Cayuf»a  had  heen 
com]ielled  to  hear  more  than  its  proper  share  of  taxatif»n  l)y  the 
payment  of  taxes  to  defray  certain  exjienses  wliich  sliould  have 
heen  horne  hy  the  State.  In  that  case  it  was  held  that  the  claim 
was  not  a  ]trivate  claim,  within  tlie  ])urview  of  section  19  of 
article  -T  of  the  Constitution,  forhiddinij;  the  Lcjuislaturo  to  pay 
or  audit  any  private  claim  ayainst  the  State,  hut  was  a  public 
one.  If  the  content i(m  of  the  ajipellant  be  correct,  and  the  stat- 
ute is  subject  to  the  construction  claimed  by  liim,  its  constitu- 
lionality  may  well  be  doubted.  Ibit  we  think  it  is  entitled  to 
no  such  construction,  but  should  bo  given  that  already  sug- 
geste<l. 

That  conclusion  renders  the  determination  of  the  various 
other  interesting  and  importan!  (piestions  raised  and  discussed 
upon  the  argument  and  in  the  briefs  of  the  respective  counsel 
relating  to  the  limitation  of  the  plaintiff's  right  of  action,  the 
constitutionality  of  the  act,  or  the  adecpiacy  or  inadequacy  of 
the  award,  wholly  unnecessary.  Wc  think  the  conclusion 
reach(>d  by  the  Apjiellate  Division  was  correct,  and  that  the 
judgment  api)ealed  from  should  be  affirmed,  with  costs. 

All  concur;  (TjArtlett  J.,  in  result). 

Judgment  afHrmed. 

NoTKs  (By  J.  F.  G.). — The  ahove  opinion  is  subject  to  grave  doubts, 
both   as   to   Its   theories   and    its   conrluHions. 
A  pardon  is  not  always  accoinjianicd  with  a  presumption  of  guilt-^ 
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A  pftrdon  mny,  In  the  pollto  lanRimRe  of  royal  courts,  be  termed  an 
act  of  grace;  and  is  often  exercised  purely  as  an  Instrument  of  mercy; 
but  on  many  cases  It  Is  prompted,  not  by  sentiments  of  mercy,  but  by 
the  demands  of  Justice.  Take,  for  example,  the  case  of  the  Dooms, 
who  were  convicted  and  sentenced  for  the  supposed  murder  of  their 
brother-in-law,  Richard  Colvln,  who  at  the  time  was  alive.  AlthouKh 
the  one  was  In  the  penitentiary  and  the  other  awaiting  execution, 
the  re-appearance  of  Colvln  resulted  In  pardons,  saving  one  from  the 
gallows  and  the  other  from  life  Imprisonment;  certainly  not  as  acts  of 
mercy,  but  as  matters  of  right, — because  there  was  no  guilt. 

In  England,  from  time  Immemorial,  if.  In  the  trial  of  a  criminal  case, 
the  presiding  Judge  entertained  a  serious  doubt  as  to  whether  tho 
facts  conformed  to  the  law,  he  was  likely  to  permit  the  Jury  to  return 
a  verdict  of  guilty,  and  then  reserve  the  case  for  the  conBlderatiou 
of  all  the  Judges.  If  they  found  the  law  In  favor  of  the  accused,  ii 
pardon  was  recommended,  and  invariably  granted  by  the  Crown;  nor, 
as  a  matter  of  mercy,  but  as  a  matter  of  right,  to  one  not  guilty  under 
the  law  Interpreted  by  the  Judges. 

Misinterpretation  of  the  act  in  question: — We  cannot  agree  with 
the  construction  placed  on  the  act  by  the  court.  The  language  used 
in  the  act  Is^ — "John  Roberts  Is  herel)y  authorized  to  present  a  claim 
to  the  Board  of  Claims  for  the  damages  sustained  by  him  by  reason 
of  his  improper  conviction  and  imprisonment  for  the  alleged  crime  of 
burglary,  and  the  Board  of  Claims  is  hereby  authorized  to  hear  .nd 
pass  upon  such  claim  and  to  award  such  ccni))ensation  for  the  dam- 
ages sustained  hy  said  John  Uobcits  In  consequence  of  such  convic- 
tion and  imprisonment  cs  shall  appear  to  be  Just  and  reasonable." 
Had  the  word  "alleged"  preceeded  the  word  "improper,"  tliere  would 
be  more  force  to  the  position  taken  by  the  court;  for  then  It  would 
have  read:  "By  reason  of  his  alleged  lniproi)er  conviction  and  im- 
prisonment for  the  crime  of  burglary,  and  the  question  as  to  whether 
the  conviction  was  proper  or  not,  might  have  left  a  matter  of  proof; 
but,  the  legislature  speaks  plainly,  declaring  that  the  conviction  of 
the  alleged  crime  of  burglary  was  imi)roper.  It  Is  a  reflection  on  the 
sense  of  the  legislators  to  Intimate  that  a  pardon  granted  as  a  matter 
of  mercy,  would  be  considered  a  Just  basis  for  legislative  action,  grant- 
ing to  a  burglar  a  right  of  action  to  recover  damages  for  an  lm|)rison- 
ment,  or  even  to  settle  the  question  of  guilt  or  innocence  by  attack- 
ing a  conviction  collaterally  through  a  claim  for  damages— a  right 
not  possessed  by  all  convicted  of  similar  offenses. 
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State  v.  TIowiu.l. 

72  Vt.   28  82  Am.  St.  Rci).  918—47  Atl.  Rep.  111. 

Decitled  Novcnil)cr  G,  1809. 

Peb.h'iiy:  False  testimony  in  a  roi'lnhlc  prnrrcd'nig  may  le  prrlnry 
— Disthicllon  hrttrccn  that  ami  lisllwoin/  in  a  void  procccdliiu — 
The  indlvtmcnt,  vague,  unvcrlnin  and  insuOiclcnt, 

1.  The  defendant  test Iflcd  In  a  trial  uiion  an  Indictment  against  himself, 

whieh  trial  resulted  In  a  conviction.  He  was  then  Indicted  for 
perjury  In  lii3  testimony  at  tlui*  trial;  luit  snlwcqaont  to  the 
flndlns  of  the  latter  Indictntont,  and  before  trial  thereon,  the 
convletlon  on  the  former  Indictment  was  reversed  hecaiiao  the 
Indictment  was  insuflleient.  Held,  that  as  the  court  had  juris- 
diction to  hear  and  dtlermine  tho  matter  eharsed  in  the  firdt 
Indictment,  the  procredlng  being  voidable,  but  not  void,  tho 
second  indictment  would  lie. 

2.  The  indictment,  after  the  Introductory  allep;atinK  as  to  jurisdiction, 

description  of  proceeding,  talking  of  the  oath,  etc.,  charged,  that 
the  accused  committed  perjury,  "by  testifying  In  substance  as 
follows,"  after  which  followed  over  six  hundred  questions  thereto, 
several  of  the  answers  giving  tho  name,  and  residence  of  the  ac- 
cused the  same  as  charged  in  tho  indictment,  and  others  being 
such  as  would  not  seem  to  be  false;  tho  indictment  not  si)eLi- 
flcally  alleging  which  answers  were  false.  Held,— that  the  indict- 
ment was  vague,  uncertain  and   insufncient. 

Siiprotnc  Court  of  Voniiout. 

Isiiac  TI.  r.  Itowt'll  WHS  indicted  for  porjiiry.  ITo  domiirrcd 
to  the  iiidiftmcnt.  A  ]>ro  forma  order  overniliiiij;  tlio  doiiiurror 
was  entered,  and  tlio  ease  ])ass(>d  to  tlio  Suproiiio  Court.  De- 
murrer sustained  and  indietiiicnt  (inashed. 

Arfi'ued  before  Taft,  C.  .1.,  and  Uowkm.,  Tylki;,  :^ruNSOX, 
Stakt,  Thompson,  and  Watsox,  -IJ. 

Richard  A.  TInar,  State's  Attorney,  for  the  State. 
Geo.  ^V.  WiiKj  and  T.  /.'.  Gordon,  for  tho  respondent. 

Tylku,  J.  The  re-ijiondent  was  indicted  for  perjury  at  the 
September  term,  ISlXi,  Washin.iiton  County  Court.  He  filed 
a  demurrer  to  the  indictment,  which  was  overruled,  and  he  was 
crderecl  to  plead  over,  without  prejudice  to  the  deuiurrer,  and 
he  thereupon  pleaded  uut  guilty,  was  tried  by  jury  at  the  fol- 
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Idwinc;  !^riircli  tovni,  mid  convictod.  Rcnfciico  wns  rosjiitod,  and 
file  oiiusc  was  ])ass('(l  to  tlio  Siijtrcinc  Court,  and  was  hoard  at 
liip  January  term,  1S!)S,  when  the  dcuiurrer  was  sustained,  and 
the  indictment  quashed. 

The  present  indictment  was  found  at  tlio  Septemher  term, 
1S07,  while  tlio  formoi'  one  was  ])eudii!<z;  in  the  Sujireuio  Court, 
and  (dir,r;i('s  the  resjmndent  wilh  perjury  in  testifying  in  the 
trial  n;-o-,i  that  indictment. 

1.  The  first  question  is  whether  perjury  can  ho  committed 
in  toslifyinu'  in  a  trial  upon  an  indiclment  whieh  is  finally  ad- 
judii'od  iiisiitficient. 

''J'erjiiry''  is  defined  hy  !^^r.  Tli:<hop  as  the  willful  giving 
under  <)alh,  in  a  judicial  proceeding  or  court  of  justice,  of  false 
testimony  material  to  the  issue  or  point  of  iiKjuiry.  2  Dish. 
New  Ci\  Law,  §  lOlT). 

The  testimony  in  this  case  having  heeu  given  in  a  judicial 
procecMliug,  the  court  having  jurisdiction  of  the  i)arties  and  of 
the  suhject-matter,  and  the  testinnmy  being  material  to  the  issue, 
the  ol(>nients  of  the  crime  of  perjury  siem  to  he  made  out,  if 
Well  alleged.  The  res]»nn(lent,  however,  contends  that,  hy  rea- 
son of  the  insuflieiency  of  the  imlictment,  tlie  trial  was  only  a 
mistrial;  that  the  ]n'oceeding  was  void;  that  the  court  had  not 
jurisdiction  of  the  suhject-matter  of  the  suit  to  render  a  judg- 
ment of  whi(di  the  res])ondent  could  avail  liiniself  in  a  suhse- 
queiit  ]!rosecntinn  for  the  same  cause;  that  there  was  no  issue 
to  whicdi  tlie  testimony  was  matei-ial. 

It  is  true  that  in  an  extrajudicial  ])roceetling,  where  an  oath 
could  not  lawfully  he  administered,  jiei-jury  hy  falsely  testify- 
ing coul<l  not  ho  committed.  This  was  so  held  in  licr  v.  Cohen, 
1  Starkie  '>U\,  cited  in  1  Dish.  Xt'W  Cr.  Law,  S -1  I^,  ii<)te. 
Tlu-r(>  a  statute  ju'ovided  that  u])on  the  death  of  a  co-plaint  iff 
the  suit  should  ahate  unless  the  death  was  suggested  u]ion  the 
record,  and  a  co-plaintiif  dying  after  issue  joined  witliout  s.ich 
Ruggesti(m,  a  trial  was  extrajudicial,  and  ]ierjnry  could  not 
he  assigiied  u])on  any  false  testimony  given.  And  in  Com.  v. 
M'liil:',  H  Pick.  4r>;],  a  justice  of  the  jjcace  tried  and  convicted 
a  ]'erson  for  a  certain  misdemeanor  under  a  statute  that  had 
heen  ahrogaled  hy  a  suhseipient  one,  which  gave  jurisdiction  to 
the  Court  of  Common  Pleas.  Held,  that  the  whole  matter  was 
comtn  nan  judicc,  that  an  oath  could  not  lawfully  he  adminis- 
tered, and  therefore  the  defendant  could  nut  Lave  coinniitted 
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porjnry  in  tostifvinc:.  Numorona  oasos  of  tliit.  l<iiid  mi«;]it  ho 
cik'd,  whoi-o  tho  ])iwoodiii.<is  hcin.c:  void,  it  was  held  th^t  por- 
jnry could  not  he  assia;no(l.  In  this  case  tho  indictment  was 
roA'ularly  fonnd.  The  trial  court  hold  it  sulfioiont,  and  tried 
the  respondent  upon  it ;  hut  this  court  held  it  insufficient  in  not 
allof?inj?  that  the  writing  which  tho  res]ioudont  was  charj-ed  to 
have  sworn  falsely  to  was  one  which  the  law  rcMiuired  to  he 
verified  hy  oath.  A  judirinont  u])on  a  verdict  of  finilty  would 
have  hcen  valid  unless  reversed,  and  a  judiiinont  u])on  a  verdict 
of  acquittal  would  have  hcen  a  har  to  another  prosecution  for 
the  same  ofFonse. 

Tho  trial  court  had  power  to  hear  and  determine  the  cause, 
and  tills  constituted  jurisdiction  of  tho  suhjoct-mafter.  VniKjluin 
V.  Con(jdon.  5(5  Vi.  Ill;  I'einj  v.  Morse,  57  Vt,  50!).  The  case, 
therefore,  is  entirely  difToront  from  (me  where  the  oath  is 
administorod  by  a  ])orsf)n  having  no  lojial  authority  for  so  doiujr, 
as  hy  a  ])(\rson  actinc:  nioroly  in  a  ]u-ivato  cajiacity,  or  who  has 
authority  to  administer  certain  oaths,  hut  not  the  one  in  ques- 
tion, or  hy  on(^  who  has  authority  soomiujily  colorable,  hut 
whi(di  is  in  fact  unwarranted  and  merely  void.  Tn  studi  cases 
the  oath  is  not  ])orjury,  for  it  is  altoiicther  idle.  1  Uuss.  Crimes 
(2d  ed.)  520.  The  case  is  not  diff'orout  iii  ju.'inciple  from  one 
whore  there  is  a  mistrial  by  reason  of  error  in  the  admission 
or  rejection  of  evidence,  or  in  instructions  to  the  jury,  or  whore 
judii'uient  is  arrested  by  roas(m  of  a  defect  in  tho  declaration,  in 
which  cases  it  could  not  bo  seriously  coutended  that  false  testi- 
in(my  di<l  not  constitute  the  alleii'od  crime. 

If  the  crime  of  perjury  cimsisted  wholly  of  tho  wrou,2;  done  in 
])rocurina:  an  unjust  verdict,  tluM-e  would  be  a  semlihiuco  of  rea- 
son in  claiming;  that  wdien  the  verdict  was  sot  aside  by  reason  of 
an  insuRici(>nt  indictment  the  ])roce(Mliufr  was  a  nullity,  and 
lierjury  luul  not  boon  coimuiltocl.  ]>ut  a  wrouj;  verdict,  thou;.!,h 
.t  may  be  the  result  of  perjury,  is  not  its  essence.  All  tho 
authorities  aproe  that  a  ])rosecution  for  the  off'onse  is  not 
!:;rounded  ujion  the  injury  or  inconvenience  which  an  individ- 
ual or  the  ]>ublic  umy  sustain,  but  ujxm  the  abuse  and  insult  to 
public  justice.  2  Chit.  Cr.  Law,  157 ;  7  llac.  Abr.  42G.  vVccord- 
inglv  it  is  h(dd  that  it  is  immaterial  whether  the  false  oath  is 
credited  by  the  triors  of  the  fact  or  not,  or  wlu^ther  the  person  to 
whoso  ])rejudic(>  it  was  taken  is  damaged  by  it  or  not.  7  Bac. 
Abr.  supra;  2  l>ish.  Xew  Cr.  Law,  §  1U2S. 
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So  it  lias  l)ccn  li(.'l<l  that  a  witness  is  guilty  of  perjury  who  tos- 
tifies  falsely  to  a  inatorial  fact,  altliongh  he  was  not  competent 
as  a  Avitness  in  the  case,  or  to  ])r()vo  the  particular  fact  concern- 
ing which  he  testifies.  Chamhcrhihi  v.  People,  23  N".  Y.  85,  80 
Am.  Dec.  255. 

It  is  laid  down  in  2  "Russ.  on  Crimes  (0th  cd.)  318,  that  per- 
jury may  he  committed  on  the  trial  of  an  indictment  which  is 
afterwards  held  had  upon  a  Avrit  of  crroi-,  and  licg.  v.  Mccl',  !) 
Car.  &  P.  513,  is  cited  as  authority.  Thorc  it  was  ohjccted  that 
the  evidence  of  the  defendant  conld  not  have  heen  material,  as 
the  former  indictment  Avas  held  had  uptm  a  writ  of  error  for  an 
insufHcient  assignment  of  perjury;  but  the  objection  was  ftver- 
ruled,  the  court  renutrking  that  it  wonld  lie  rather  too  much  to 
say  that  whether  a  witness  had  committed  perjury  or  not  could 
depend  upon  the  validity  in  point  of  form  of  the  indictment  as 
to  which  ho  had  testified.  The  ruling  sustaining  the  Stale's 
demurrer  to  the  resjxtndent's  ]»lea  was  correct. 

2.  This  indictment  is  demurred  to  as  insufiicient.  The  sim- 
plified form,  under  No.  29,  Acts  1800  (V.  S.  §  5-417,  Form 
48)  is: 

"State  of   Vermont, — 


-   County — ss:     Tic   h  remembered 

that  at  a  term  of  the  County  Court  begun  and  held  at , 

within  and  for  the  county  of ,  aforesai<l,  on  the day 

of  - — — ,  A.   1).  the  grand  jurors  witliiu   and   for  said 

county  of upon  their  oath  present  that  A.  I>.,  of ,  in 

the  county  of  ,  at  ,  in  the  said  county  of  ,  on 

the day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

and  ,  a]»pearcd  as  a  witness  in  a  proceeding  in  which  C. 

I),  and  E.  F.  were  parties,  then  and  tluM'o  being  heard  befoi'c 
a  tribunal  of  competent  jurisdiction,  and  committed  the  criuio 
of  perjury,  by  testifying  in  substane(>  as  follows:  (Here  set  out 
the  matter  sworn  to  and  alleged  to  be  false)  ;  which  said  testi- 
mony was  material  to  the  issue  then  and  there  pending  in  sai<l 
proceeding,  against  the  peace  and  dignity  of  the  State." 

This  form  is  followed  in  the  present  case  down  to  and  includ- 
ing the  charge  that  the  respondent  "commit feci  the  crime  of  jter- 
jury,"  where  it  is  alleged  that  he  "then  and  there  falsely  testi- 
fi(!d  in  answer  to  interrogatories  substantially  as  follows;"  and 
then  follow  more  than  000  questions  to  and  answers  by  tiu; 
res])ondent,  covering  nearly  40  ])rinted  pages,  and  concludij)g 
with  the  words,  "which  said  tesimony  was  material  to  the  issuo 
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then  and  there  pemling  in  said  prosecution,  contrary  to  the  form 
of  the  statute,"  etc. 

The  indictment,  without  the  testimony,  only  allogoa  that  the 
i'osiK)ndont  was  a  party  to  a  ]>rocoe(ling  tried  in  the  County 
Court;  that  he  appeared  as  a  witness  therein;  and  that,  being 
sworn  to  tell  the  truth  rehitive  to  such  procciMling,  he  committed 
the  crime  of  perjury;  and  the  alleged  false  testimony  is  recited 
to  show  the  crime. 

The  indictment  cannot  he  held  good  unless  it  can  he  construed 
to  allege  that  the  respcmdeut  swore  falsely  in  his  answers  to  each 
and  every  interrogatory.  It  cannot  he  so  const  rued.  It  would 
1)0  absurd  to  give  it  the  construction  that  he  swore  falsely  about 
his  i.ame  and  residence;  for  they  are  given  by  him  the  same 
as  they  are  stated  in  the  body  of  the  indictment.  Neither  is  it 
presumable  that  it  was  intended  to  charge  that  he  swore  falsely 
when  he  testified  that  he  was  a  tax])ay(n'  in  ^[untpelier,  and  as 
such,  in  the  year  1805,  nuule  out  and  signed  his  inventory,  and 
handed  it  to  one  of  the  listers.  The  same  may  be  said  of  many 
otlusr  answers  given  by  him  in  the  course  of  his  eA.iinination. 

There  being  no  designation  of  the  matter  or  matters  in  the  re- 
spondent's testimony  that  are  claimed  to  be  false,  the  indictment 
is  bad  for  nncertaii.ty.  It  does  not  a^iprise  him  of  the  cause 
and  nature  of  the  accusation  against  him. 

The  State  relies  upon  State  v.  Camlcij,  07  Vt.  32.'?,  31  Atl. 
840,  as  authority  for  sustaining  this  indictment;  for  there, 
when  the  specificaticm  of  ]ierjury  is  reached,  certain  cpiestions 
and  answers  are  recited  which  do  not  appear  in  the  imblished 
case.  While  that  case  is  authority  for  holding  that  the  perjury 
need  not  be  assigned  otberwist^  than  by  reciting  the  testimony, 
it  is  not  authority  for  holding  that  a  great  nuiss  of  testimcmy 
may  be  thrown  into  an  indictment  without  ])ointing  out  in 
what  answers  to  questions  the  alleged  perjury  is  contained. 

The  pro  forma  riitiug  is  reversed ;  demurrer  sustained;  indict- 
ment held  insufficient,  and  quashed. 
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Lee  v.  State. 

Tex— 70  S.  W.  Rep.  425. 

Decided  November  12,  1902. 

Peujuhy:     Failure  to  corroborate  witness  as  to  alleged  falsity. 

1.  To  prove  perjury,  the  alleged  falsity  must  be  shown  by  the  testi- 

mony of  two  witnesses,  or  by  one  witness  strongly  corroborattKl 
by  other  evidence. 

2.  It  was  claimed  that  the  defendant  committed  perjury  in  testify- 

ing, that  he  did  not  have  sexual  intercourse  with  M.  On  the 
tiial  M.  alone  tcKtifled  that  the  defendant  had  Intercourse  with 
her.  It  was  also  shown,  that  subsequent  to  such  alleged  inter- 
course M.  went  to  Louisiana,  and  that  defendant  was  found  at 
the  same  place,  and  it  was  also  shown  that  the  defendant  had 
said,  that  the  M.  girls  were  the  nicest  girls  in  the  country,  and 
that  their  parents  treated  them  very  badly,  and  that  if  they 
wished  an  education  or  desired  to  leave  home,  that  he  would 
furnish  them  money  for  either  or  both  purposes.  Held,  that 
there  was  not  sufficient  corroboration. 

Court  of  Cn'niiiinl  Ajiju'als  of  Tcxns. 

A])i)('al  from  J)islrit't  CNjiirt,  Hopkins  Oountv;  Tlon.  II.  C. 
Conner,  .In<li;'o. 

John  Leo,  convicted  of  pcrjnrv,  apjioals.    licvorsod. 

Croshi/  tp  Dhifinwrr,  for  the  ajipcllant. 

Itohevl  A.  Joltn,  Assistant  Attorney  (leiieral,  for  file  Stato. 

Davidso.v,  p.  J.  A])pellant  was  convicted  of  perjury,  and 
li'iven  five  years  in  the  ]ienilcntiary. 

The  assignment  of  jx'rjnry,  in  snhstance  is  that  ajipellant, 
testifyinii'  hefore  tlio  priiiul  jury,  statecl  that  he  did  not  have 
sexual  inlerconrse  with  Mattie  ^linini!;  at  her  father's  house  on 
the  L'2(l  (lay  of  Xoveiuher,  1 !(()(),  wheri-  as  in  trnth  and  in  fact  he 
did  have  such  cariuil  knowledi>;e.  There  is  quite  a  mass  of  testi- 
mony as  to  matters  occurrina;  prior  to  and  suhsecjuent  to  the 
sujipo.scd  intercourse.  !Mattie  ^lininji;  testified  that  in  a  shed 
room  at  her  father's  house  a]ipellant  did  have  carnal  knowledge 
of  her.  This  was  with  her  full  consent,  and  while  other  mem- 
bers of  the  household  were  in  adj(»iniii{n;  rooms.  There  are 
numerous  questions  raised,  exceptions  taken  to  the  introduction 
of  testimony,  refusal  of  charges,  and  the  court's  charge.    How- 
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ever,  wo  pr(;tcrmit  a  (Hsciissiiui  of  those  matters,  hocaiiso,  in  our 
judgment,  the  evidence  does  not  siipjxivt  the  co,nvietion.     This 
being  a  case  of  perjury,  it  wiis  necessary  for  the  State,  to  sustain 
Iho  conviction,  to  prove  the  falsity  of  the  alK-iicd  statemeut  by 
two  credible  witnesse.-i,  or  by  one  such  witness  strongly  corrobo- 
rated by  other  ovideu'-e.     If  it  be  C(mceded  that  ^Mattio  .Mining 
was  a  credible  witness — that  is,  that  she  was  not  an  accomplice 
— then  wc  have  her  testimony  standing  alone.     So  far  as  wo 
have  been  able  to  ascertain  from  ihe  testimony  before  us,  there  is 
not  a  fact  or  circumstance  showing  that  he  was  at  the  jjlace 
where  the  intercourse  should  have  occurred,  except  the  testi- 
mony of  !Mattie  ]\liniug.     Some  time  siibsecpu>nt  to  the  alleged 
act  of  interc(nirse  flattie  ^Mining  ]eft  the  country,  and  went  to 
Louisiana.      Defendant   was   also   found    in   Louisiana   at   the 
same  place.     The  State's  theory  is  that  he  induced  her  to  leave 
Texas  and  go  to  Slireve]iort,  Louisiana,  and  gave  her  the  money 
to  bear  her  expense  of  the  trip.     There  are  some  ex])ressions  of 
the  defendant   introduced   against  him  to  the  clfect  that  the 
]\rining  girls  were  the  nicest  girls  in  the  country,  and  that  their 
parents  had  treated  them  very  badly,  and,  if  they  wanted  an 
education,  or  desired  to  leove  home,  he  would  furnish  them  the 
money  for  either  or  both  ])iirposes.     The  State  also  undertook 
to  prove  that  he  luirchased  and  gave  her  a  valise  to  carry  with 
her  on  the  trip  to  Louisiana.     This,  however,  falls  short  of  a 
satisfactory  conclusion.     Tn  fact,  they  failed  to  identify  appel- 
lant as  the  party  who  purchased  the  valise.     The  girl   made 
many  ctmtradictory  statements  in  regard  to  tli(>se  matters,  and 
inforuied  her  relatives  and  friends,  when  questioning  her,  that 
a]ipellant  ha<l  never  at  any  time  had  sexual  intercourse  with 
her,  but  would  subsequently  change  these  stateiuents,  and  admit 
liuit  he  had  had  such  intercours''.     Jiut  none  of  these  facts  or 
circumstances  corroborate  her  as  to  the  act  of  intercourse  at 
her  father's  house  on  the  22d  day  of  Xovcmber.    The  tcstiuumy 
falls  far  short  of  the  statutory  requirement  that  the  case  nuist 
bo  made  out  by  the  testimony  of  two  credible  witnesses,  or  of 
one  credible  witness  and  strong  corroborating  evidence. 

llecauso  the  evidence  is  insuflicient  to  sui)po:'t  the  conviction, 
the  judgment  is  reversed,  and  the  cause  reniandeil. 
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Whittle  v.  State. 

79  Miss.  327—30  So.   Rep.  722. 

Decided  December  2,  1901, 

?ekji'rt:  Record  evidence  necessary — Special  theory  of  the  prosecu- 
tion to  he  sustained  by  two  icitnvsses  or  one  ivltness  with  the 
corroboration. 

1.  \v'h''-'^  perjury  Is  charged  to  have  been  committed  at  a  trial,  In 

a  iciirt  -)f  record,  the  nature,  date,  etc.,  of  such  trial  must  be 
piuved  by  the  record,  and  not  by  the  oral  testimony  of  the  clerk. 

2.  To   prove  the  alleged   perjury,   the   prosecution   having  relied  on 

testimony  that  by  reason  of  the  defendant's  absence,  he  could 
not  have  known,  the  matters  that  he  testified  to.  It  was  error  for 
the  court  to  refuse  to  Instruct  the  jury  that  the  defendant 
should  be  acquitted,  unless  his  al.csence  was  proven  beyond  all 
reasonable  doubt  by  two  witnesses  or  by  one  witness  or  .  sborated 
by  circumstances. 

Siiproino  Court  of  ^rississippi, 

A])]H'iil  from  Circuit  Court,  Perry  Couuty;  lion.  J.  R. 
Enochs,  Judijje. 

Perry  Whittle,  convicted  of  perjury,  appeals.    IleverscJ. 

II nil  (.G  Leverctt,  for  the  appellant. 

Monroe  McCluvg,  Attorney  Geueral,  for  the  State. 

Tkimj.m.,  J.  Perry  Whittle  was  indicted  for  perjury,  predi- 
cated on  his  testimony  in  the  trial  in  Ihe  (circuit  Court  of 
Perry  (Jounty  on  the  24th  of  October,  A.  1).  IDUO,  of  one  Nor- 
wood, for  an  assault  and  battery  u]>on  (irilliu,  with  intent  to 
kill  and  murder.  Xo  nu'ord  of  said  trial  was  liiveu  in  evideuce, 
hut  ^li.xou,  tlui  clerk  of  the  (Circuit  ('ourt,  teslified,  without  ob- 
jecti<m,  that  Xor\V(»od  was  tried  at  the  October  term,  1900,  of 
said  Circuit  Court,  for  assault  and  battery  ujuin  Griffin,  with 
intent  to  kill.  It  was  essential  to  prove  by  the  record  of  tho 
trial  of  said  cause,  if  in  existence,  that  Xorwood  was  tried  on 
the  24th  day  of  October,  1J)00,  in  tho  Circuit  Court  of  tho 
Second  District  of  Perry  County,  on  an  indictment  against  him 
for  assault  and  hattery  upon  Gritfiu;  and  no  such  evidence 
was  given  or  offered.  Whart.  Cr.  Ev.  §§  103-115;  Archb. 
Cr.  Prac.  &  PI.  §  G02. 
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Tlio  assignment  of  povjury  made  ag'ainst  Whiltlo  \vas  that,  at 
the  time  of  the  allegod  assault  and  battery  by  Norwood  upon 
said  Griffin  with  intent  to  ivill  and  murder  him,  Griffin  had  his 
right  hand  in  his  pocket,  with  his  left  hand  raised  towards  and 
reaching  for  Xorwood,  with  other  eircumstances  attending  said 
action,  and  that  Griffin  had  gono  from  the  sawmill  to  tiic  log 
camp,  some  200  feet  apart,  where  Norwood  was,  with  his  right 
hand  in  his  pocket;  and  it  was  sought  to  convict  Whittle  of 
perjury  on  the  ground  that  he  knew  nothing  of  the  matter,  be- 
cause he  was  not  present,  so  as  to  see  what  really  occurred. 
This  supposition  is  evident  from  the  tenor  of  the  second  instruc- 
tion to  the  jury  on  behalf  of  the  State,  which  directed  them  to 
fiud  Whittle  guilty,  without  regard  to  whether  Norwood  was 
jusiifialjie  or  not,  if  ihcv  believed,  beyond  reasonable  doubt,  he 
willfully  swore  falsely,  as  cliarge<l  in  the  indictuient.     It  was 
jiot  on  the  materiality  of  the  testimony  of  Whittle  as  tending  to 
ac;piit  Norwood  that  ihe  State  predicated  a  claiui  for  his  con- 
viction, but  it  was  predicated  upon  the  ground  that  Whittle  was 
not  a  witness  of  the  assault  and  battery  of  Griffin  by  Norwood, 
as  stated  by  him.    In  this  state  of  the  case  the  defendant,  in  his 
fifth  recpiest  for  instructions  to  the  jury,  asked  the  court  to  say 
to  tlieui  that  the  State  must  prove  by  two  witnesses,  or  by  one 
witness    and    corroborating   circumstances,   beyond   reasonable 
('iiubt,  that  defendant  was  not  ])resent  at  the  altercation  between 
Norwood  and  Griffin,  or  they  should  acquit  him;  and  this  the 
court  refused  to  do.     We  are  of  the  fipiuion  that  the  court 
shoidd  have  given  the  instructiim  as  requested.     To  prove  that 
Whittle  swoH!  that  Griffin  had  his  right  hand  in  his  pocket 
at  the  mill,  and  kc])t  it  in  his  pocket  until  he  reached  the  log 
caui]i  where  Norwood  was,  and  then  raised  his  left  hand,  reach- 
iug  for  Norwood,  with  the  other  circumstances  charged  as  at- 
teuding  said  acticm,  did  not  constitute  matter  material  to  the 
guilt  (H-  innocence  of  Norwood,  unless  it  covered  the  ])oint  of 
])roving  that  Whittle  was  not  a  witness  to  the  assault  and  bat- 
tery,  as   he  claiuied    to   be;    and    the   instruclinu    refused   was 
luaterial  to  his  defeui^o,  and  it  should  have  been  given  as  re- 
quested. 

Ileversed  and  remanded. 
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People  v.  Doody. 

172  N.  Y.  1C5— C4  N.  E.  Rep.  807. 

Decided  October  7,  1902. 

Pebji'ry — Otuku  CnniKs — Argii.mknt  of  Cohnski,:  Witness  falsely 
testifying  that  he  did  not  remember  matters  cleaily  within  his 
knowledge  and  memory — h'ule  as  to  proving  falsity  by  circum- 
stances— Testimony  and  argument  bearing  on  other  erimes,  in- 
separably connected  with  the  issue  on  trial — Question  of  fact 
settled  by  the  jury. 

1.  The  rule  that,  In  perjury  trials,  the  falsity  of  the  testimony  In 

question  must  be  shown  by  the  testimony  of  two  witnesses, 
or,  by  one  witness  and  Independent  corroborating  circumstances. 
Is  not  binding  in  a  case  where  no  witness  can  testify  directly  upon 
that  Issue,  and  the  evidence  as  to  the  falsity  of  such  testimony  Is 
purely  circumstantial. 

2.  It  Is  perjury  for  a  witness  to  falsely  and  corruptly  testify,  that 

he  does  not  remember  matters  which  are  clearly  within  knowl- 
edge and  memory. 

3.  "NNhere  clrcunstantlal   evidence   Is  clear  and   abundant,   that  the 

accused,  cliarged  with  i)erjury,  did  in  another  proceeding,  will- 
fully and  corruptly  testify  falsely  that  he  did  not  remember  .i 
matter  material  to  the  Issue,  a  conviction  for  perjury  will  be 
sustained. 

4.  The  accused  having  been  an  active  witness  before  the  grand  jiiry 

and  on  the  trial  of  several  persons,  and  having  testified  on  such 
occasions,  that  he  had  been  engaged  In  a  conspiracy  with  such 
persons,  and  afterwards  on  a  second  trial  of  one  of  such  per- 
sons testified  that  he  did  not  remember  the  matter  In  question, 
and,  being  indicted  for  perjury  for  so  falsely  testifying.  It  was 
l)roper  on  the  i)erjury  trial  to  show  such  testimony  as  to  the 
consijiracy,  as  proof  of  his  memory  of  the  facts,  and  It  was  also 
proi)er  for  the  prosecuting  attorney  to  comment  thereon  in 
argument  to  the  jury,  even  though  such  testimony  connected  the 
accused  with  other  crimes,  than  that  charged  In  the  indictment. 

5.  In  defense,  the  accused  attempted  to  show,  that  he  had  been  labor- 

ing under  a  mental  disease  that  had  affected  his  memory.  Held, 
that  this  was  a  matter  of  fact,  which  was  fairly  and  fully  tried 
before  the  jury,  and  that  the  verdict  must  be  considered  as  the 
result  of  fair  and  deliberate  judgment. 

Court  of  Appeals  of  Xcw  York. 

A])])('al  from  the  Supreme  Court,  Ajipellatc  Division,  Third 
Judicial  Department. 
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Dan  If!  Doody,  conviotcnl  of  i)orjnry,  appealed  to  the  Kiijiroino 
Court,  where  the  conviction  was  aflinned  on  Juno  10,  ]i)()2. 
From  fliis  affinnance  ho  appealed  to  the  Court  of  Appeals! 
Affirmed. 

Jerry  A.  Wcrnchrrg,  for  Iho  appellant. 
Join  F.  Clfirl;  District  Attorney,  {Marna  W.  Lillldon,  of 
Counsel),  for  the  State. 

OMIrikx,  J.  The  defendant  was  convicted  of  the  crime  of 
perjury,  and  the  judji'inent  of  conviction  has  heen  aOirnied  in 
the  court  below  after  what  ai'-jiears  to  he  a  thomnsih  discussion 
of  the  questions  involved.  These;  questions,  and  the  facts  out  of 
which  they  arise,  are  so  fidly  set  forth  in  the  rejiort  of  the 
case  below  that  it  is  not  necessary  to  repeat  the  statement  here. 
72  A]^p.  Div.  072,  7G  X.  Y.  Supp.  (iOc'.  It  will  be  quite  suffi- 
cient tor  Qvcry  purpose  of  a  review  in  this  court  to  refer  to  the 
facts  in  a  general  way.  The  charTC  against  the  defendant 
which  is  set  forth  in  llu;  indictment  is  that  he  was  callecl  and 
sworn  as  a  witness  on  the  i)art  of  the  Peojile  in  a  criminal  case 
on  the  ll>th  day  of  I)ecend)er,  ]^!»!),  and  as  such  witness  on  the 
trial  of  the  case  ho  committed  willful  and  corrupt  perjury. 
The  charge  is  based  upon  the  testimony  of  the  defendant  as  a 
witness  in  the  case  to  the  effect  that  he  did  not  remember  cer- 
tain facts  which  were  material  and  necessary  for  the  Peojdc  to 
prove  u])ou  the  trial,  and  which  it  is  alleged  were  well  known 
to  the  defendant.  The  case  is  peculiar  and  exce])tional  in  this 
r(>spect :  that  the  defendant  was  not  charged  with  SAvearing 
falsely  with  res])ect  to  any  affirmative  or  negative  fact,  but  in 
swearing  falsely  that  he  knew  nothing  about  them  one  way  or 
the  other,  or,  to  use  his  own  words  when  examined  as  a  witness, 
that  he  did  not  rcniember.  The  indictment  alleges,  and  the 
record  discloses  in  great  detail,  the  transactions  which  finally 
culminated  in  the  defendant's  conviction.  On  the  14th  day  of 
]\Iarch,  1S'.)S,  he  appeared  before  tlio  grand  jury  of  Kings 
County,  and  then  and  there  testified  to  certain  corrupt  and 
criminal  transactions  eu  his  part  wiih  certain  public  olHcers  of 
the  city  of  Brooklyn,  whereby  tlu>y  were  to  award  certain  con- 
tracts for  public  work  to  persons  to  be  named  by  him,  and  who 
were  to  act  in  his  interest,  and  that  he  should  divide  with 
these  officers  certain  fixed  percentages  of  the  money  to  be  paid 
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on  tlioso  o(iii(rncfs  by  the  city;  lliat  tlic^so  corrnjit  ntid  frnndii- 
lont  agrt'oiiu'iits  bi'lwccii  tlu!  di  rcniliint  and  tluso  city  olficci'.s 
•\vcro  coiiiplctcly  oxccnlcd.  The  contracts  were  awardcid  to  tlio 
])crs<)iis  i'C'|)r('.si'iitiii!j;  the  dcfondaiit,  and  the  ofliccrs  wore  paid 
the  sliavo  of  tlio  ])r()cood3  stipidalcd.  It  is  not  necessary  to  de- 
scribe this  corrupt  arranticnient  witli  greater  ])articnhirity.  It 
is  enouu'h  to  say  that  the  difendant,  as  he  then  state(l  to  the 
grand  jury,  conspired  with  various  city  oilicers  to  ]»Iun(k;r  tlie 
city  by  means  of  fraudulent  and  corrui)t  contracts  for  jiublic 
works  in  the  city. 

It  is  important,  liowever,  to  note  \]h\  leading  and  fundam(>nta1 
feature  of  this  transaction.  It  was  imi)ossihle  to  carry  the 
schem(!  into  successfid  o])eratiou  without  llie  active  aid  and  co- 
o])eration  of  the  several  city  oflicers  in  the  difVerent  de])artments. 
'J'hese  departments,  \vhi(di  were,  intended  l)y  the  charter  to  bo 
checks  n])nn  each  other,  were  not  only  neutral izeil,  but  by 
means  of  briliery  made  active  ])artieipants  in  the  conspiracy 
to  defraud  the  city.  Each  officer  was  to  act  a  desi<;in.'('d  part  in 
the  consunnnation  of  a  common  scheiue  of  fraud,  and  henco  it 
was  impossible  to  view  the  act  of  any  one  of  them  in  the  per- 
formance of  his  ])art  Avithout  revealina;  the  details  of  the  con- 
si)iracy  as  a  whole,  since,  if  any  one  of  the  conspirators  failed 
to  act  his  part,  the  scheme  could  not  be  carried  into  effect. 
Therefore,  in  every  invest  ligation  concerning  the  acts  and  con- 
duct of  these  several  city  officers,  or  the  acts  of  any  one  of  iheiii, 
it  became  necessary  to  describe  the  whole  transaction,  in  order 
to  show  what  the  real  scope  and  ])ur]iose  of  the  scheme  was, 
and  the  legal  responsibility  of  each  and  all  of  the  actors  therein. 
The  whole  scheme  was  fully  revealed  by  the  defendant  in  his 
testimony  before  the  grand  jury,  and  the  result  Avas  that  indi(!t- 
nients  were  found  against  nine  of  these  city  oflicers,  in  which 
they  were  charged  with  various  offenses. 

On  the  IGth  of  ^fay,  1S98,  the  indictment  against  Tlobcrt 
W.  Fielding,  the  deputy  commissioner  of  the  city  works,  was 
brought  to  trial,  and  the  defendant  was  sworn  as  a  witness  by 
the  prosecution,  and  again  testified  substantially  to  the  same 
facts  that  he  had  testified  to  before  the  grand  jury,  and  the 
trial  resulted  in  a  conviction.  Subsecpiently,  and  on  April  24, 
1899,  some  of  the  other  city  officers  Avere  brought  to  trial,  and 
again  the  defendant  was  the  ]n'incipal  witness,  and  revealed 
all  the  details  of  the  corrupt  and  fraudulent  conspiracy  already 
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.l('scn'l)c(l.  So  far  flio  (Icfcndaut's  attitude'  was  that  of  an  iii- 
foniicr  ajiainst  his  niiifcdcratcs  in  criiiic.  iJut  ahoiit  tlic  tiiiio 
of  tho  last  trial  rcfcrrt'd  to  an  event  (leeiirred  wliicdi  seems  to 
have  had  sonio  influciKn^  npon  his  mind,  and  revealed  a  desire 
upon  l»is  part  to  chanf-c  his  jx.sition.  The  jud|L-iMent  of  oon- 
vietion  ajL;iiinst  Fieldinj-'  was  reversed  in  this  eourt,  and  a  new 
trial  f'rante<l,  not  upon  the  merits,  hut  upon  certain  exceptions 
taken  at  the  trial,  whieh  related  entirely  to  the  argument  of  th(! 
case  Ix'Fore  the  jury  hy  the  District  Attoru(\v.     J'cDplc  r,  Fidd- 

huj,  ir.s  X.  V.  :a-2,  r.,",  xV.  k.  -pjt,  40  L.  '\i.  \.  on,  To  Am. 

St.  Kep.  -m.")  (11  Amer.  Crim.  Hep.  SS).  The  defendant, 
expressed  f>reat  satisfaction  at  this  result,  and  stated  ojienly 
that  he  was  sorry  to  see  him  convicted.  On  the  l!Mh  day  of 
l)ecend)er,  lSi>!),  Fieldina;  was  auaiu  hrouiiht  to  trial.  Whilo 
tlu!  District  Attorney  was  pre])arin|Li;  for  the  trial,  he  sent  for 
and  had  an  interview  with  the  defendant,  who  all  alonj;'  had 
heen  his  ])rincipal  witness,  and  was  to  ho  his  ])rinci])al  witness 
on  the  lU'W  trial.  The  District  Attorney  called  the  defendant's 
attention  to  an  interview  hetweeii  them  when  the  lu'w  trial  was 
f>ranted  hy  this  Court,  wherein  the  defendant  expressed  great 
deliii'ht  at  Fieldinii's  success,  lie  told  the;  defendant  that  ho 
knew  ho  sympathized  with  the  defense,  hut  he  would  have  to 
jii'o  upon  the  stand  and  tc'^lify  to  the  facts,  and  propos(>d  to 
refresh  his  memory  hy  readin/i;  to  him  from  ])rinted  records 
what  he  had  sworn  to  on  the  several  ])revious  trials.  Tlie  de- 
fendant said  he  would  he  £;lad  to  have;  the  testimony  read  to 
him,  and  the  District  Attonu'V  then  ])roc('e(led  to  read  it,  askiui^ 
the  defendant,  after  the  readinju',  if  it  was  correct,  and  as  he  then 
recollected  it,  to  which  the  defendant  replied  that  it  was.  Only 
two  or  three  days  after  this  interview  the  District  Attorney 
called  the  defendant  as  a  witness  to  ])rove  the  facts  wymn  the 
new  trial  to  which  he  had  testi{ie<l  on  the  foruu'r  trial  and  he- 
fore  the  fjrand  jury,  as  well  as  npon  the  trial  of  the  other  offi- 
cers eni>af;'ed  in  the  cons]»iracy.  lie  i)ro])ounded  to  him  ques- 
tions in  various  forms  intended  to  cstahlish  the  facts  charncd  in 
the  indictment,  and  to  which  the  defendant  had  so  often  testi- 
fied hefore,  and  to  all  these  questions  the  defendant  answered 
that  he  did  not  remend)er,  and  in  this  case  these  answers  have 
heen  made  the  hasis  of  the  chariic  of  ])erjury  of  which  the  de- 
fondant  has  heen  convicted.  The  prosecution  broke  down,  and 
the  trial  resulted  in  Fielding's  acquittal. 
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Tn  or(l(>r  to  sustnin  tlio  diarfjo  (if  willful  nnd  corrunt  ]U'i'jiiry 
npaiiiHt  the  (lofciidinit,  llu;  ])rusc('iiti<in  was  Ixumd  to  i)rovc'  to 
tlio  satisfaction  of  tlio  jury  that  tho  (Icfciidaut  did  vchummImt 
that  ho  had  made  the  coi-nijit  nnd  fraiididont  afi'rcoinciit  with 
Piehlin.ir,  whereby  the  latti-r  was  to  award  contracts  to  tho  jx'r- 
sons  desif>iiated  hy  tho  defendant,  and  had  paid  to  hini  his  sharo 
of  tho  ]»rocoeda,  or  tho  designated  ]»ercenlago  of  tbo  contract 
price.  It  was  coinpetent  for  tho  People  to  sustain  that  issue 
by  circuruslantial  oviden<'o.  Tho  rule  that  prevails  in  cases  of 
])orjury,  where  one  oath  is  ]>laced  anainst  another,  that  there 
nuist  bo  two  witnesses  to  prove  tho  charnie,  or,  in  ea-  >idy  one 
witness  is  ])rodnced,  there  must  be  independent  c  oratini;' 

oircnnistances,  has  no  n])plication  to  this  case.  'Jin.  was  no 
witness  ])rodnoed  upon  this  trial  who  could  swear  that  the  de- 
fendant knew  and  reinendiered  the  facts  which  were  the  subject 
of  inqiiiry.  That  issue  had  to  be  deteriuine(l  npon  circnnistan- 
tial  pro(tf.  Tho  question  for  the  jury  was  whellii'r  it  was  true, 
as  the  defendant  protende(l,  that  in  the  space  of  a  few  days  his 
mind  luul  becomo  n  i)erfect  blank  with  respect  to  tho  facts  which 
tho  questions  called  for.  ]Io  had  testilied  to  them  all  before 
tho  grand  jury,  and  on  tho  former  trial  and  on  other  trials  only 
a  very  brief  time  before  ho  was  exaniiiu'd.  ^loroover,  tlwy  were 
all  brought  to  his  attention  two  or  three  days  before  he  was 
called  as  a  witness  by  tho  District  Attorney,  when  his  former 
testimony  was  read  to  him  from  tho  records  of  these;  trials,  a  1 
which  ho  then  i)rononnocd  correct.  Tho  jury  could  det(>'-':iin<! 
from  all  this  whether  tho  defendant  tcdd  tho  truth  when  Ik;  said 
that  he  did  not  remond)or  any  of  tho  facts  embraced  in  the 
questions,  or  whether  on  that  occasion  his  answers  were  will- 
fully and  corruptly  false.  It  is  hardly  necessary  to  add  that  the 
verdict  ui)on  this  question  of  fact  is  well  sustained  by  the  evi- 
dence. 

Wo  nave  no  doubt  that  a  charge  of  perjury  may  bo  based  npon 
the  testimony  of  a  witness,  njion  a  judicial  trial,  who  has  sworn 
that  ho  did  not  romend)er  tho  facts  material  to  the  inquiry,  if 
it  bo  shown  by  competent  proof  that  ho  did  remember  them. 
It  may  be  difficult  to  prove  the  charge  in  many  cases,  but  in  this 
case  there  was  no  lack  of  ]iroof.  A  witness  may  commit  per- 
jury by  falsely  stating  Avhat  he  thought,  or  what  ho  did  or  did 
not  roi..eud)or,  or  what  his  o])inion  is,  when  these  mattoi's  be- 
como material  to  the  issue.      It  may  be  ditHcult  to  prove  that 
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his  tlioiifiht  or  his  moiiiory  or  his  opinicn  Avas  otherwise,  l)iil 
thai  (lilHeiilly  has  heeii  suecessfiilly  met  and  overcome  in  this 
ease,  (licrj.  V.  Schir.slu<i<T,  10  (}.  \\.  CTO;  Pajple  v.  Jlohcrhun, 
.'5  Wlieder,  Cr.  Cas.  JS;5;  ,S7r//c-  v.  f/rndrrson,  00  Tii.l.  40S; 
>^hite  V.  Tciri/.  DO  Mo.  .'{(IS  ;  Slalc  v.  Kiinx,  01  X.  C.  312;  Com. 
r.  llrant,  11(1  .Mass.  17;  Com.  v.  Jhvd,/.  ',  (iray,  7S;  Wilson  v. 
yalioiis,  5  Yerg.  211;  Pniplc  v.  Cuiirliinj, ''Ji  X.  Y.  400; 
iiisho]),  Cr.  J.aw,  §  STS;  11  Cireeul.  Ev.  107;  Kose.  Cr.  Ev! 
7.V.),  814.) 

The  general  dootrino  to  ho  found  in  these  authorities  warrants 
the  eonelusinn  tliat  a  witness  whn  swears  falsely,  willfully,  and 
('(.rrui)tly  t(t  the  effeet  that  he  does  not  reniend)er  certain  mate- 
rial faels  involveij  in  the  issue  on  trial,  when  in  truth  tliey  arc 
within  his  knowledge  and  ivculleiiliou,  is  guilty  of  ])erjtirv. 

One  or  two  quest  i.ms  of  law  arisiug  upon  e.\ee[»tions  taken  at 
th(!  trial  have  Ixten  argued  by  defendant's  counsel.  It  is  claimed 
that  the  ]»r(isecutinn  were  permitted  to  ])r(ive  at  tlu;  trial  that 
the  defendant  had  committed  other  olTenses  than  the  one  for 
which  he  was  on  trial.  Jn  a  literal  sense,  that  may  he  true,  hut 
it  is  not  true  within  tlu;  meaning  of  the  rule  of  law  that  ex- 
cludes proof  of  other  crimes  where  a  party  is  being  tried  for 
a  s])ecilic  olTenso.  {People  v.  Moliiicii.v,  KIS  N.  Y.  2(i4,  Gl 
X.  E.  280.)  The  only  (dfeiise  of  which  the  defendant  was 
charged  was  perjury,  and,  in  order  to  ])r()vc  that  charge,  the 
l)rosecution  had  to  put  in  evidence  what  the  defendant  had 
n'])eatedly  swdhi  to  lu  ju'evious  trials  and  investigations,  to  the 
effect  that  he  had  hi-ilied  several  of  the  city  officers.  This  testi- 
mony was  nnt  otl'ered  or  admitted  for  the  ]iurpose  of  ])roving 
other  otfenses,  hut  for  the  jjurpose  of  estal)lishing  the  fact  that 
he  remembered  ami  knew  certain  things  which  he  swore  that  ho 
did  not  remember  or  know.  The  jirevinus  statements  and  ad- 
mission!; >:f  <ho  defendant  were  admissible  to  prove  that  in  stat- 
ing that  he  did  not  renuMnber  certain  things  he  testitied  falsely. 
The  fact  that  the  defendant  in  these  statements,  admissions, 
and  declarations  accuse(|  himself  of  being  a  jiarty  to  the  con- 
spiracy to  defraud  the  city  did  not  change  the  nature  or  charac- 
ter of  the  proof  which  his  jn'cvious  acts  and  conduct  furnished 
with  res])ect  to  the  truth  of  his  statement  that  he  did  not 
remember  these  facts  when  called  as  an  unwilling  witness. 
Everything  that  the  (hd'endant  had  sworn  to  or  stated  ])reviously 
to  the  last  trial  of  Fielding  was  admissible  to  show  that  ho 
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roiiionil)ore(l  tlio  facts  when  ho  testified  that  he  did  not.  The 
det'eiulaiit  was  an  informer  njton  his  confederates,  and  as  snch 
Iw  made  confessions  that  not  only  involved  them,  hut  himself 
as  well ;  hut  they  were  none  the  less  admissihle  to  prove  that  he 
knew  the  facts  cijnfessed  as  well  upon  the  last  trial  as  upon  the 
first. 

The  District  Attorney,  in  his  argument  to  the  jury,  referred 
to  all  the  details  of  the  conspiracy  as  disclosed  hy  tlu;  defendant 
in  his  testimony  on  the  previous  trials  and  heforo  the  graiwl 
jury.  It  was  all  ]iertinent  to  the  issue  in  this  case,  which  was 
whether  the  defendant  knew  and  remcMuhered  the  facts  which 
Avere  first  brouiiht  to  lii];ht  throufih  his  own  action,  lie  did  not 
accuse  the  defendant  of  any  crime  not  end)raced  in  his  own 
confessions  made  repeatedly  under  oath.  The  general  schenu! 
in  all  its  details  could  he  k'gitimately  discuss(.l  u])on  the  trial 
of  an  issue  which  involved  the  question  whether  the  defen<lant 
rememhered  it  when  callcil  as  a  witness.  In  the  trial  of  a  crim- 
inal case  the  District  Attorney  is  entitled  to  discuss  before  the 
jury  all  the  facts  and  circunistances  hearing  upon  the  issue  with 
the  same  freedom  that  is  to  he  awarded  to  counsel  in  any  case. 
He  nuiy  not  attemiit  to  inject  into  the  case  facts  or  circum- 
stances f(treign  to  the  issue,  or  not  within  the  sco]>e  of  the  evi- 
dence, hut,  subject  to  these  restrictions,  he  is  entitled  to  argue 
the  case  with  the  same  freedom  of  speech  that  the  courts  con- 
cede to  counsel  generally  in  the  trial  of  issues  of  fact  before 
juries.  "The  jury  systeiu  would  fail  much  more  fre(|uently 
than  it  now  does  if  freedom  of  advocacy  should  be  unduly 
hampered,  and  counsel  should  be  j)revented  from  exercising 
within  the  four  comers  of  the  evidence;  the  widest  latitude  by 
way  of  couiment,  denunciation,  or  a])peal  in  advocating  liis 
cause.''  (Per  Andrews,  .1.,  in  Wlllidiiis  r.  l>i()ol,-li/ii  KL  UaUroad 
Co.,  \-2{\  \.  V.  \0-2,  lo;!,  '2(\  \.  K.  104S,)  The  several  indict- 
ments against  \\n\  city  olficcrs  found  ujton  the  testimony  of  the 
defendant  were  ])ro|)erly  admitted  in  evidence.  The  jury  could 
n<it  fairly  judge  with  respect  to  the  attitude  of  the  defendant, 
when  lie  testitiecl  that  he  did  not  remeMd»er  the  facts  involved  in 
the  questions  ])r<»i)oun(led,  without  full  inforuuition  as  to  his 
attitude  in  the  ])ast.  They  were  entitled  to  know  all  that  he 
had  (huie  and  accomjdished  in  bringing  his  confederates  to  jus- 
tice, in  order  to  determine  whether  it  was  true  in  fact  that 
ho  did  not  remember  the  events  which  produced  such  startling 
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results  to  himsplf  and  his  associates,  and,  if  ho  still  knew  and 
reiiieinbered  tlieso  facts,  then  to  determine  his  real  motives  in 
swearing-  that  he  did  not.  The  indictments  were  the  necessary 
result  and  outcome  of  the  defendant's  mental  resolution  to  make 
full  disclosure  of  the  conspiracy  against  the  city,  and  they 
\\\'ro  the  basis  of  all  the  legal  i)roceedings  that  subsequently 
took  ])lacc  in  which  the  defendant  participated  as  the  principal 
witness.  The  history  of  the  conspiracy  in  all  of  its  details  was 
necessary  in  order  to  give  the  jury  a  full  and  com]ilcte  view  of 
the  defendant's  attitude  down  to  the  time  when  he  claimed  that 
he  had  no  memory  concerning  these  multifarious  and  compli- 
cated transactions,  and  the  indictments  and  trials  constituted 
iiujiortant  chai)ters  in  that  history. 

The  real  defense  interi)osed  in  behalf  of  the  defendant  to  the 
charge  of  willful  and  corrupt  perjury,  and  which  occujues  such 
a  prominent  place  in  the  record,  was  that,  at  the  time  when  the 
tesiiuiony  was  given  \\n\v  charged  to  bo  false,  he  was,  and  had 
for  some  tiuio  b(><:i,  sulVcriug  froiu  paresis,  or  some  similar 
mental  disease,  ibat  p'lralyzed  his  meuiory  to  such  an  extent 
that  he  could  i.ot  lie  held  res])(iusil(l('  for  his  answers  to  the 
(piestions  projuu.udeil  to  him  upon  the  trial.  It  is  not  necessary 
in  this  court  to  say  nuicli  in  regard  to  that  defense.  It  is 
(piite  siillicicnt  to  obsei've  that  it  ])resenteil  a  question  of  fact 
that  was  fully  and  fairly  tried  before  the  jury.  The  evidence 
bearing  np<in  it,  consisting  in  part  of  the  o])inions  of  experts, 
was  subuiitted  to  the  jury,  and  the  verdict  uiust  be  regarded  as 
the  fair  and  deliberate  judguuut  of  the  body  which,  under 
our  systeui  of  jurispi-udcuce,  is  organized  to  determine  matters 
of  fact,  that  it  was  without  merit.  Of  course,  it  is  ])ossible  that 
a  ])erson  may  be  suddenly  aillicled  Avith  a  mental  disease  that 
coiu])letely  ])rost rates  all  <tf  his  intellectual  faculties,  but 
whether  that  claiui  was  ti'ue  or  false  in  this  case  was  a  question 
for  the  jury.  When  the  evide--"'  bearing  upon  that  issue, 
direct  and  circuuistantial,  is  fairly  cousidered,  the  conclusion 
pf  the  jury  is  not  open  to  question. 

We  (hiuk  that  the  record  jirescuts  no  question  that  would 
warrant  this  court  in  inti'rferiiig  with  the  judgment,  and  so  it 
must  be  atlirmed. 

Pakkki.'.  ('.  J.,  and  r>Ai{Ti,i:TT,  ^fAUTiN,  Vaxx,  Cur.ijcx,  and 
WKi.'Xi'Mt,  f\'\.,  eoiicnr. 

Judiinieut  of  couvictit)n  aillrmed. 


in 


584  AMERICAN  CRIMINAL  REPORTS. 


State  v.  Couutrigiit. 

66  Ohio  St.  35—63  Atl.  Rep.  590. 

Decided  February  25,  1902. 

PERjunv:  Circumstantial  evidence  alone  not  sufficient  to  convict — The 
alleged  falsity  must  he  proven  by  at  least  one  tcitness,  and  cor- 
rohorating  circumstances — General  review  of  the  law  upon  this 
subject — Inconsistent  instructions. 

It  Is  a  general  rule  that,  to  warrant  a  conviction  under  an  indict- 
ment for  perjury,  there  should  be  at  least  one  witness  to  the  corpus 
delicti,  or  the  falsity  of  the  matter  assigned  as  perjury,  and  that  the 
testimony  of  such  witness  be  corroborated,  either  by  another  witness 
or  by  circumstantial  evidence  sufTvoiontly  strong  to  satisfy  the  jury 
beyond  a  reasonable  doubt  of  the  guilt  of  the  accused. 

(Syllabus  by  the  Court.) 

Supreme  Court  of  Ohio. 

Error  to  Circuit  (^ourt  of  ,Ta(']<son  Couuty. 

Courtrifi'ht  Avas  iudicted  for  pcrjurv.  A  conviction  ■was  re- 
versed hy  the  Circuit  Court.     Tlie  Stistc  l)riu!i's  error.     AHirnied. 

At  the  February  Term  of  llie  Court  of  Common  Pleas  of 
Jackson  County  for  llic  year  ]t)00,  the  defenthint  in  error  was 
indicted  by  the  jjrand  jury  for  colialjitiug  in  a  state  of  adul- 
tery with  one  Amanda  Ilutcher.  lie  was  placed  on  trial  at  a 
subsequent  term,  and  in  nud<ing  out  his  defense  ho  became  a 
witness  in  his  ovm  behalf,  and,  in  his  tcwtiinony  under  oath, 
denied  all  the  acts  of  illicit  intercours'j  clunvi('(l  in  the  indict- 
ment; but  he  was  found  guilty,  and  sentenced  accordinj^ly. 
By  another  p;rand  jury  ho  was  indicteil  for  the  crime  of  perjury, 
in  that  he  p;avc  false  testimony  on  the  former  trial  wherein  ho 
denied  the  acts  of  a<lultery.  On  the  trial  for  ]ierjury,  no  witness 
was  produced  by  the  State  who  test  i lied  to  the  falsity  of  the 
matter  assif>ned  as  jvrjury;  but  the  State  n  steel  its  case  for  con- 
viction on  circumstantial  evidence,  at  the  close  of  which  the 
defendant  asked  the  court  to  direct  a  verdict  of  acquittal. 
This  request  was  denied,  and  the  defendant  introduced  his  tes- 
timony. He  was  found  guilty,  and  .'Sentenced  to  a  term  of 
imprisonnient,  from  which  error  was  pros('cut(>(l  in  tlie  Circuit 
Court.  Tlie  grounds  cf  error  relied  on,  and  which  wore  sus- 
tained by  the  court,  arc,  in  substance : 
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(1)  That  the  trial  oouvt  erred  in  refusing  to  direct  a  verdict 
for  the  accused  at  the  close  of  the  testimony  of  the  State. 

(2)  The  court  erred  in  the  charge  to  the  jury. 

The  Circuit  Court  reversed  the  judgment  of  the  trial  court, 
and  remanded  the  case  for  new  trial  and  further  proceedin"'s. 
The  State  now  prosetMitcs  error  in  this  court  to  reverse  the 
Circuit  Court,  in  order  that  the  sentence  may  be  carried  into 
execution. 

A.  E.  Jacohs,  for  the  State. 

McUhce  &  ^^'Ulis,  for  defendant  in  error. 

PiiicE,  J.  It  is  conceded  in  argument,  and  also  shown  hy  the 
record,  that,  on  the  trial  of  the  defeudaut  in  error  (m  the 
indictment  for  perjury,  the  Slate  produci'd  no  witness  who  testi- 
fied that  the  matter  assigned  as  perjury  was  false,  but  relied 
for  ccmvietion  wholly  on  circumstantial  evidence  to  contradict 
tlie  sw<irn  statements  at  the  former  trial,  as  well  as  to  make  out 
every  other  element  of  ])erjurv.  And  the  absence  or  lack  of 
such  direct  princi])al  witness  to  the  falsity  of  such  sworn  state- 
ments was  the  ground  of  the  motion  to  direct  an  ac(piittal  in  the 
trial  court. 

The  same  question  was  again  raised  by  exception  to  the 
charge  of  the  court,  and  the  two  points  will  be  considered  to- 
gether, because,  the  reason  which  iH'ompted  a  refusal  to  direct 
a  verdict  for  the  accused  is  found  in  the  instructions  given  the 
jury. 

Looking  to  the  charge  of  the  court,  we  find  two  inconsistent 
views  of  the  law  lai<l  down  for  the  guidance  of  the  jury.  Each 
of  these  views  is  wrong.  One  is  too  strong  in  favor  of  the  ac- 
cused, and  f<dlows  the  older  English  and  American  authorities, 
while  the  other  view  is  opjwsed  to  all  the  authorities,  both  old 
and  new,  and  was  very  ]»rejudicial  to  the  defendant  in  error. 
The  jury  were  first  told  by  the  court  that: 

"It  is  a  rule  of  criminal  law,  in  the  trial  of  perjury,  that 
you  cannot  find  a  nuin  guilty  of  perjury  upon  the  testimony 
of  one  witness  ahme,  but  it  must  be  corroborated  by  another 
witness,  or,  if  not  by  another  witness,  then  by  circumstances 
which  are  practically  eiiuivalent  to  the  testimony  of  another 
witness.  Tliat  is  to  say,  if  there  is  only  one  Avitness  in  the  ease 
who  t(!slified  to  that  etlVct,  and  the  defendant  having  testified  to 
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the  contrary  in  the  former  trial,  that  is  oath  against  oath,  and 
there  can  be  no  preiionderance;  and  not  only  that,  bnt  to  over- 
come the  prosnm])ti(>n  of  his  innocence,  and  to  satisfy  the  jury 
beyond  a  reasonable  doubt  as  to  the  falsity  of  the  statement 
which  he  is  charged  to  have  made,  it  nnist  be  established  by  one 
witness  who  must  be  corroborated  and  sustained  by  another 
witness,  or  by  circumstances  which  practically  amount  to  the 
same  thing." 

This  laiigua2;e  shows  the  necessity  for  the  one  direct  witness, 
and  in  this  respect  is  correct;  but  it  places  the  standard  of  t-iu'- 
roboratinc;  proof  too  hii>li,  as  we  shall  presently  see.  The  cor- 
roborating facts  and  circumstances  are  not  re{[uire(l  to  be  equal 
or  tantamount  to  the  second  witness.  Cniscn  v.  State,  10  Ohio 
St.  2.")S.  This  ])art  of  the  charge,  as  before  stated,  was  too 
bi'oad,  and  in  favor  of  the  accused;  and,  while  he  has  no  occa- 
sion to  challenge  its  soumhiess,  it  is  a  subject  of  just  comi)laint 
that  the  next  ])aragraidi  of  the  same  cliai-ge  is  not  only  utterly 
inconsistent  with  this,  but  is  also  in  violation  of  established 
rules  and  ])rinci])les  of  ]U'a('tiee.  In  the  later  jiaragraph  the; 
court  wholly  abandons  the  first  jiosition  taken,  and  dispensed 
with  the  lU'cessity  for  at  least  one  direct  witness  to  the  corpus 
delicti,  or  falsity  of  the  former  testimony,  and  the  jury  were 
told  that  the  lack  of  this  direct  witness  might  be  sui)plied  by 
circumstantial  evidence,  which  should  be  corroborated  by  other 
circumstantial  evidence.  Here  is  a  part  of  what  the  court  said 
on  this  subject: 

'*Xow,  u])on  this  ])oint  it  is  probably  true  that  no  witness  has 
testified  ])ositively  direct  to  any  act  of  interconrsi>,  but  witnesses 
undertake  to  detail  circumstances  and  conduct  from  which  tlu^ 
State  or  ])rosecution  undertakes  to  say  that  acts  of  intercourse 
took  place  betwei'U  these  ]iarties. 

'Tpon  this  the  court  says  to  y<tu,  if  the  witness  details  con- 
duct or  relates  a  set  of  circ\imstances  from  which  the  only  rea- 
sonable conclusion  of  the  jnry  would  be  tliat  intercourse  must 
have  taken  ]>lace,  in  the  event  that  that  conduct  or  circnmstance 
is  true,  then  the  witness  who  tesiitit-d  to  that  conduct  or  circum- 
stance from  which  the  jury  would  necessarily  infer  intercourse 
must  be  corroborated  by  another  witness,  or  by  circumstances 
which  amount  to  the;  same  thing." 

From  the  language  it  is  clear  that  tlu;  trial  court  not  only 
dispensed  with  the  essential  one  witness  to  the  falsity  of  the 
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former  sworn  statomont — the  corpus  flclicH — wliich  was  said  to 
1)0  requisite  in  the  first  paragraph  quoted,  l)nt  it  is  now  said 
that  the  place  of  sneh  witness  may  he  siii)])liod  hy  eviik'nee  of 
"conduct  or  a  set  of  circumstances  from  which  the  only  reason- 
able conclusion  of  the  jury  would  he  that  intercourse  uiust  have 
taken  ])laee,"  and  that,  "in  the  event  that  that  conduct  or  cir- 
cuuistance  is  true,  then  the  witness  to  that  conduct  or  circum- 
stance from  which  the  jury  would  necessarily  infer  intercourse 
must  he  corroborated  hy  another  witness,  or  hy  circumstances 
which  auiount  to  the  same  thiug." 

It  will  he  observed  that  the  Court  states  a  higher  degree  of 
corroboration  thau  is  required,  and  it  was  done  at  the  sacrifice 
of  the  more  weighty  umtter  of  the  law,  that  requires  at  least 
one  witness  to  the  falsity  of  the  matters  assigned  as  perjury; 
and  the  jury  was  instructed,  in  snhstauce,  that  the  office  of  the 
ou(;  witness  may  be  filled  by  a  witness  who  testifies  as  to  conduct 
of  tlie  accused  or  to  a  set  of  circmnstauces  from  which  guilt 
might  reasonably  be  inferred,  and  that  if  this  witness  to  conduct 
or  set  of  circumstances  is  corroborated  hy  a  witness  who  details 
other,  or,  it  may  be,  the  same,  conduct  or  circumstances,  the 
accused  may  be  convicted  of  perjnry.     The  same  error  is  ampli- 
fied in  the  remainder  of  the  charge,  which  we  will  not  quote, 
but  its  substance  is  that  the  jury  might  convict  of  ]ierjury  on 
evidence  wdioUy  circumstantial.     It  has  been  urged   in  argu- 
ment for  the  State  that  on  acconnt  of  \\u\  inherent  difficulty  of 
i>roving  adultery  e.\cei)t  by  circumstantial  evidence,  and  that  on 
the  trial  for  perjury  the  same  difficulty  exists  in  obtaining  a 
witiu'ss  to  the  falsity  of  the  sworn  statenuMit  wherein  the  defend- 
ant denieil  all  adulterons  intercourse,  the  rule  should  be  relaxed 
in  this  case.     This  siiggv'stiou  may  be  answered  by  the  fact  that 
the  law  jtermits  conviclion  of  adultery,  as  it  does  of  nearly  all 
other  crimes,  on  ]uirely  circumstantial  evidence,  when  it  is  con- 
nected and  sufficiently  strong  to  carry  conviction  beyimd  a  rea- 
sonable doubt.     15ut  Owing  to  the  frailties  of  human  menuH-y, 
it    is  possible,  notwithstanding  such  evid(>uce,  that  the  actual 
illicit  intercourse  never  occurred,  and  that  the  accused  may 
have  truly  so  stated  as  his  own  witness;  so  that,  when  he  is 
called  ujion  to  nurt  the  charge  (.f  perjury  in  giving  such  denial 
of  his  guilt,  his  sworn  statement  to  that  etlVct  still  stands  as  his 
evidence,  and  in  addition  thereto  is  the  legal  presumi)ti.m  of 
inm)cence  of  the  perjury,  which  requires  the  State  to  do  uuich 
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more  than  re-introdnoo  the  circumstantial  evidence  njion  wliidi 
ho  was  tried  for  adultery.  To  convict  of  some  fjreat  crimes, 
more  or  stronp;er  evidence  is  required  than  to  convict  of  ollicrs. 
Of  such  enormity  is  the  crime  of  treason,  that  hy  express  statiito 
unless  the  accused  confess  in  o]ien  court,  he  shall  not  ho  cini- 
victed,  except  hy  the  testimony  of  two  credihle  witnesses  to  the 
saiuo  overt  act  laid  in  the  indictment.  See  llev.  St.  §  7'2\)X. 
And  perjury  has  always  heen  regarded  as  an  unnatural  and 
heinous  criuie,  hecauso  of  its  tendency  to  jeopardize  person  aud 
properly,  and  rxvn  life;  aud  it  uiay  he  that  our  lenisliiliini 
ree(ifi,iii/ed  the  wcll-eslahlishcd  rule  which  we  hold  in  perjury 
cases,  when  it  enacted  section  7200  of  the  Itevise<l  Statutes, 
which  is,  "Tn  trials  for  seduction  under  ])romise  of  niarriimc, 
and  on  indictuu'uts  under  section  7024,  no  conviction  shall  l»(i 
had  on  the  testimony  of  the  person  otfeuded  aii'ainst,  unsu])- 
ported  by  other  evidence,  to  the  extent  re(]uired  as  to  the  ])riii('i- 
pal  witness  in  cases  of  ]ierjury."  Therefore,  we  considttr  tliiif, 
when  one  is  ehariicd  with  the  grave  crime  of  perjury,  it  is  hut 
a  just  safcuuard  that  more  than  i)urely  circumstantial  evidence 
shall  he  adduced  to  estahlish  the  ror/iiis  (Iclirli;  aud  we  hold 
it  to  he  the  pcneral  rule  that  the  falsity  of  the  matter  assiiiiie;! 
as  perjury  must  he  testitie<l  to  hy  at  least  one  witness,  and  that 
he  he  corrohorated  hy  another  wituc^ss  or  hy  facts  and  circum- 
stances whi(di  will  ojierate  as  a  suflicient  cnrnihoration.  AVe  do 
not  mean  hy  this  to  say  that  the  guilty  knowled,ii(>  and  corrupt 
motive  attached  to  ])erjurv  nuist  he  shown  hy  a  living  witness. 
These  elenienls  of  tli(>  crime  may  he  established  hy  suflicient 
and  competent  circumstantial  evidence. 

Until  now  this  court  has  not  been  callcfl  upon  to  pass  directly 
on  the  question  before  us,  but  in  Cniscii  r.  SInIo,  10  Ohio  St. 
2.')S,  the  view  we  favor  seems  to  have  been  fairly  recognized. 
The  court  says  in  that  case:  "On  a  trial  under  an  indictment 
for  jterjury,  it  is  not  error  for  the  court  to  charge  the  jury 
that  corroborative  evidence,  in  addition  to  the  testimony  of  ouc^ 
reliable  witness,  n(;ed  not  be  of  snilicient  force  to  equal  the  ])osi- 
tive  testimony  of  another  witn(>ss,  or  such  as  w<tuld  require  a 
jury  to  convict  in  a  case  whei-e  a  single  witness  is  sutKcient; 
hut  it  (corroborative  evidence)  must  he  such  as  gives  a  clear 
pre|ion(U'rance  to  the  evidence  in  favor  of  the  State,  and,  in 
view  of  this  rule,  establishes  the  falsity  of  the  oath  on  which 
perjury  is  assigned  beyond  a  reasonable  doui)t."     It  was  not 
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ill  dispute  in  tlio  case  ciicd  that  one  witnosg  swearing  dircctlv  to 
the  corpus  (Ivlldi  was  necessary,  but  the  controversy  was  over  the 
(Icgree  of  other  proofs  requisite  to  corroborate  the  ilircct  witness. 

Our  invest iijal ion  has  led  to  an  examination  of  the  authori- 
ties and  cases  cited  by  counsel,  and  many  others  pertinent  to  the 
snbject  under  review,  and  they  all  point  to  one  rule  as  to  ]>roof 
of  corpus  (JcllclL  A  result  of  a  review  of  the  decided  cases  is 
found  in  2  I5ish.  Xew  Cr.  Proc.  §  927:  "A  peculiarity  of  this 
otTeuso  (perjury)  relates  to  the  nund)er  and  corroboration  of 
witnesses.  Tlio  doctrine  is  that,  since  the  testimony  allejicd  to 
be  perjured  was  delivered  on  oath,  such  oath,  as  well  as  that  of 
the  contradicting  witness,  should  be  regaivh'd  on  the  trial  for 
the  perjury.  And  wliero  the  evidence,  thus  viewed,  presents 
only  't)ath  against  oath,'  it  will  be  insutlicient.  Whence  it  be- 
came the  old  rule  that  two  witnesses,  direetlv  contradicting 
what  the  defendant  testified  to,  are  in(lis])ensable  to  a  conviction 
for  perjury.  ]>ut  evidently,  where  there  is  only  one  witness 
directly  to  the  alleged  falsity  of  the  swearing,  there  may  bo 
something  in  the  case,  or  brought  forward  by  a  witness  who 
cannot  s])eak  to  the  main  charge,  indicating  with  reliable  dis- 
tinctness which  of  the  two  contradictory  oaths  is  false.  IFence, 
by  the  modern  rule,  it  is  sullicient  that  there  arc  two  witnesses, 
or  that  the  testimony  of  the  one  witness  is  corroborated  or  sus- 
tained by  other  fads  a])]'earing  in  the  case,  or  testified  to  by 
other  witnesses."  The  latter  rule  is  fully  sustained  as  the  only 
relaxation  of  the  former  more  stringent  rule,  retpiiring  two 
witnesses  to  the  corpus  JcTiclL 

Indeed,  wo  find  no  case  or  other  authority  tliat  sustains  the 
contention  of  the  State — not  even  a  ease  cited  by  its  counsel. 
AVe  were  referred  to  s(>ction  4(>S  of  rnderhiil  on  Crimiiud  Evi- 
dence, and  this  is  what  that  author  says:  "According  to  the 
earlier  cases,  no  conviction  of  perjury  could  be  had  unless  the 
falsity  of  the  evidence  given  under  oath  was  proved  by  the 
direct  evidence  of  two  witness(>s;  the  evidence  of  the  second 
witness  being  re(piired  to  overcome  the  ])resuuiptiou  of  iimo- 
cence  which  the  law  indidged  in  favor  of  the  accused.  Such  is 
not  the  law  now.  The  accused  may  be  convicted  on  the  evi- 
dence of  one  witness,  which,  however,  nuist  in  all  cases  be  cor- 
roborated. The  corroboration  need  not  be  e(puvalent  or  tanta- 
mount to  another  witness,  l!nt  it  must  be  clear  and  positive, 
and  so  strong  that,  with  the  evidence  of  the  witness  who  testi- 
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fies  (lirt'ctly  to  \\u\  falsity  of  the  defendant's  testimony,  it  ■will 
convince  the  iurv  bevond  a  reasnnable  donbt.  Tho  direct  evi- 
denee  of  the  witness  nuiy  be  corroborated  by  circninstantiiil 
evidence."  *  *  *  ILtwever,  chi(>f  reliance  is  placed  by  the 
State  on  U.  S.  v.  Wood,  ,'{'.)  U.  S.  -i.'JO,  10  L.  Ed.  527,  and  we 
have  carefully  examined  tliat  case;  but  it  does  not  aid  the  caus(; 
of  the  State.  The  most  that  can  be  ])roi)erly  claimed  for  it  is 
that  it  provides  an  except i(»n  to  the  general  rnle,  but  we  arts 
of  o])ini(»n  that  it  does  not  even  do  that.  There  tho  defendant 
wns  indicted,  nnder  the  revenue  coUectitm  laws  then  in  force, 
for  the  crime  of  i)erjnrv,  allei^ed  to  have  been  committed  by  him 
in  swearing;  or  niakinjij  oath  as  to  the  cost  of  the  goods  im])orte(l 
and  contained  in  his  invoice  of  ihe  goods  ]inrchased  of  his  father 
in  England.  On  tlu;  trial  he  claimed  no  conviction  conld  lu; 
had  without  the  testimony  of  a  living  witness  as  to  tho  falsity 
of  his  oath  t(j  the  documents.  Instead  of  such  a  witness,  the 
court  ])ermitted  documentary  evidence  to  be  given,  consisting 
of  an  invoice  book  .and  thirly-tive  letters  from  the  defendant  to 
his  father,  by  which  documents  counsel  for  tlie  government 
claimed  it  was  shown  that  the  detendant  well  knew  the  cost  ()t' 
the  goods  when  he  made  the  false  oath  of  a  much  lower  ])rice. 
His  own  written  statements — the  letters  signed  by  him — were, 
in  one  sense  living  and  direct  witnesses  to  his  j)erjury.  They 
were  in  tlu;  nature  of  written  admission  of  guilt.  And  the 
court  in  that  case,  instead  of  adopting  a  ditfi-rent  rule,  clearly 
recognized  the  one  as  wi'll  settled,  and  said:  ''Tlu;  case;  in 
which  a  living  witness  to  the  corpus  dclirll  of  a  defendant  in  a 
])rosecution  for  ]n'rjury  may  be  dispensed  willi  are  'all  cases 
Avhere  a  jierson  charged  Avitli  a  ])erjurv  by  false  swearing  to  a 
fact  directly  disproved  by  docMimcntary  or  written  testimony 
springing  from  himself,  with  circumstances  showing  corrupt 
intent;  all  cases  where  the  ])erjury  charged  is  contradicted  by 
a  ])id)lie  record,  ])roved  to  have  been  well  known  to  tlie  defend- 
ant when  he  took  the  oath,  the  oath  being  ])roved  to  have  been 
taken;  ii  cases  where  the  ])arty  is  charge(l  with  taking  an  oath 
contrary  to  what  he  must  necessarily  have  known  to  be  tho  truth, 
and  the  false  swearing  can  be  proved  by  his  own  letters  relating 
to  the  fact  sworn  to,  or  by  other  written  testimony  existing  and 
being  f  unid  in  the  ])ossessi(m  of  the  defendant,  and  which  has 
been  treated  by  him  as  containing  the  evidence  of  the  fact  re- 
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fifed  in  it.'"     If  tlio  Wood  Case  can  he  cmistmod  into  an 
exception,  it  is  sneh  an  exeeption  as  pmves  the  .Jieueral  rule. 

The  jndgment  of  the  Circuit  Cuiirt  was  right,  and  it  is 
afHnued.     Judgment  atHnued. 

Williams,  0.  J.,  and  Uvuket,  Davis,  and  Sjiauck,  JJ., 
concur. 
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PlCOl'LE   V.    ]\[auTIX. 

175  N.  Y,  315—96  Am.  St.  Rep.  628— G7  N.  E.  Rep.  589. 

Decided  June  9,  1903. 

PKii.irnT:     False  affidavit  made  in  one  State  as  to  matters  required  to 
be  upon  oath  under  the  statutes  of  another  Htale—Comety. 

1.  Under  Section  96  of  the  Penal  Code  of  New  York,  which  provides: 

— "A  person  who  swears  *  *  *  that  any  ♦  ♦  ♦  affidavit  or 
other  writing  by  him  subscrilied,  is  true  *  ♦  *  on  any  occasion  In 
which  an  oath  is  retiuiied  by  law,  or  is  ncessary  for  the  prose- 
cution of  a  private  right,  or  for  the  ends  of  public  justice,  or 
may  lawfully  be  administered,  and  who  *  *  *  on  such  *  *  ♦ 
occasion,  willfully  and  *  •  ♦  deposes  ♦  *  ♦  falsely,  in  any 
material  matter,  or  states  in  his  *  *  *  affidavit,  *  ♦  ♦  any 
material  matter  to  be  true  which  he  knows  to  be  false,  is  guilty 
of  perjury,"  a  false  affidavit  made  in  the  State  of  New  York,  in 
respect  to  the  matters  of  a  corporation  organized  under  the  laws 
of  another  State  and  which  matters  are  by  the  laws  of  such 
other  State  required  to  be  stated  under  oath,  is  perjury. 

2.  Under  this  statute,  the  taking  of  any  false  and  corrupt  oath  is 

perjury;  unless  it  is  purely  voluntary  and  extrajudicial,  in  not 
being  required,  authorized,  or  permitted  by  any  law  that  might 
be  enforced  or  carried  into  effect  in  New  York  or  elsewhere,  or 
in  not  being  necessary  for  the  prosecution  or  defense  of  a  pri- 
vate right,  or  for  the  ends  of  public  justice,  wherever  sought  to 
be  administered. 

3.  While  foreign  laws  which  are  in  conflict  with  local  policy,  regu- 

lations or  principles  are  not  to  be  regarded,  "the  observance  or 
recognition  of  foreign  or  inter-state  law  rests  in  comity  and 
convenience,  and  in  the  aim  of  the  law  to  adapt  its  remedies 
to  the  great  ends  of  justice." 

4.  "It  is  not  the  comity  of  the  courts,  but  of  the  State,  which     is 

administered,  and  ascertained  in  the  same  way  and  guided  by 
the  same  reasoning  by  which  all  principles  of  municipal  law 
are  ascertained  and  guided." 
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Court  of  Appeals  of  the  State  of  New  York. 

Appeal  from  the  Appellate  Division  of  the  Supremo  Court, 
First  Judicial  District. 

llobert  L.  ^Aiartin  and  otliei's  were  indicted  in  the  General 
Sessions  for  perjury.  The  court  sustained  a  demurrer  to  tlio 
indictment.  The  l'e()i)le  apj)oaled,  aud  the  order  sustaining  tlio 
dennirrer  was  reversed  by  the  Aii])ellato  Division  of  tho  Su- 
preme Court.  Tho  defendants  then  ai)pealed  to  the  Court  of 
A])])eal8;  but,  the  order  of  the  A])pellate  Divisiun,  reversing  tho 
order  of  the  General  Sessions  was  afRniicd. 

FrcdcricTc  R,  Kellogg  and  Franlxlin  Jlicn,  for  tho  appellants. 
William    Travels  Jerome,   District   Attorney,    {Howard   S. 
Gans,  of  couiisfl)  for  tho  Peoidc. 

]\rAnTiN,  J.  We  have  reached  tho  conclusion  that  the  judg- 
ment of  tho  Appellate  Divisi(»n  should  be  atliniied.  We  also 
concur  in  tho  able  opinion  of  that  court,  and  should  rest  our 
decision  thereim  but  for  the  intimation  therein  that  the  words 
''required  by  law,"  conlainecl  in  the  statute  defining  the  crime 
of  perjury,  are  to  be  limited  to  affidavits  and  oaths  rocpiired  by 
tho  laws  of  this  State.  With  that  suggestion  we  do  not  agree. 
ITence,  tho  only  question  we  deem  it  necessary  to  consider  is 
whether,  under  our  statute,  a  persim  taking  a  false  and  corru])t 
oath  in  this  State,  required  or  permitted  by  tlic  laws  of  a 
sister  State,  is  guilty  of  the  crime  of  perjury. 

Section  00  of  the  Penal  Code,  so  far  as  nmterial  to  the 
questi(m  involved,  declares:  "A  ])erson  who  swears  *  *  "" 
that  any  ■"■  *  *  affidavit  or  other  writing  by  him  sub- 
seribt'd,  is  true  *  *  *  on  any  occasion  in  which  an  oath  is 
required  by  law,  or  is  necessary  for  the  prosecution  or  defense 
of  a  private  right,  or  for  llu^  ends  of  ])nblic  justice,  or  may 
lawfully  be  administered,  and  who  *  *  *  on  such  *  *  ^•' 
occasiim,  willfully  and  knowingly  *  *  *  de|)ose3  *  *  * 
falsely,  in  any  material  matter,  or  stales  in  his  *  *  * 
affidavit,  *  *  *  any  material  matter  to  be  true  which  ho 
knows  to  bo  false,  is  guilty  of  perjury.  The  indictment  in  this 
ease  charges  that  the  defendants  were,  resjK'ctively,  president 
and  secretary  of  the  Delaware  Surety  Company,  a  corporation 
duly  organized  and  existing  under  the  laws  of  that  State;  that 
by  the  general  corporaticm  law  thereof,  the  president,  with  tho 
secretary  or  treasurer,  of  every  such  corporation,  is  required, 
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on  the  payment  of  Iho  capital  stock  tlicrc.f,  to  make  a  ccrlificato 
.stating  wliothor  it  has  hccn  paid  in  cash,  „r  by  the  i.mvlia>o  of 
property,  and  stating  also  {h>  total  auiciuit  of  tlie  capital  stcck 
l)aid  in,  which  certiiicate  must  be  signed  and  swum  to  by  the 
].resident  and  secretary  or  treasurer,  and,  when  so  verifle.l,  to 
1)0  filed  in  the  ollice  of  the  KSecrelary  of  Stale;  that  (.n  the  jr)th 
of  :May,  ]90J,  in  the  City  of  Xew  York,  iho  defeudaiils  ap- 
l)earod  before  a  notary  public,  duly  appointed,  sworn,  and  (|ual- 
itied  in  and  for  the  County  of  Xew  York,  and  thercl)y  duly 
authorized  and  empowered  to  administer  oaths  and  take  allida- 
vits,  and  falsely,  corru[)tly,  and  knowingly  uuide  oath  u>  a 
certificate  that  the  entire  capital  stock  of  said  surely  conipauv, 
(.f  .$1,(»00,00(),  had  been  paid  in  cash,  Avhich  they  uttered  and 
l)ul)lished  as  true,  and  the  same  Avas  tiled  in  the  ollice  of  the 
Secretary  of  State  of  the  State  of  Delaware. 

The  imixtrtant  »pu'stion  is  whether  the  indietnieui  shows  that 
the  olHcer  before  whom  the  allidavits  of  the  defendants  were 
taken  had  jurisdiction  to  take  their  oaths  thereto.  That  lu! 
hail  general  authority  to  take  allidavits,  there  can  be  no  douhi. 
Executive  Law,  >;  S'y,  Laws  of  Delaware,  vol.  17  e.  I'li'.  Hut 
the  more  ditHcidt  question  is  whether  the  defendants'  allidavits 
were  taken  and  sworn  to  npon  an  occasion  in  which  an  oath 
was  reipiired  by  law,  was  necessary  for  the  prosecution  or 
(hdense  of  a  ])rivat(;  right,  was  for  the  ends  of  pid)lic  justice, 
or  was  one  in  which  oaths  might  be  lawfully  administered, 
within  the  spirit  and  uu-aning  of  section  00.  The  strenuous 
contention  of  the  appellants  is  that  the  occasion  mentioned  in 
the  statute  must  be  one  establislied,  required,  or  iierniitted  by 
tlu!  laws  of  this  State,  and  that  the  fact  that  such  affidavits  were 
recpiired  or  permitted  by  the  laws  of  a  sister  State,  or  llay 
were  necessary  for  the  i)rosecution  or  defense  of  a  private  right 
or  for  the  ends  of  public  justice  in  such  other  State,  does  not 
constitute  such  an  occasion  as  is  contemplated  b.y  the  statute. 
This  seems  a  very  narrow,  technical,  and  restricted  construc- 
tion of  the  broad  language  of  that  statute — one  that  can  liardly 
be  considered  as  within  the  purpose  of  the  Legislature — and 
should  not  be  a(loi)ted  unless  required  by  that  statute,  or  some 
other  controlling  princi]de  of  law. 

It  is  to  he  observed  that  the  statute  has  essentially  enlarged 
the  rule  which  existed  at  comnum  law  in  relation  to  the  crime 
of  perjury.  The  evident  purpose  of  the  Legislature  was  to 
Vol.  XV— us 
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adopt  a  staliito  which  wmilil  iiicliulo  and  provide  for  the  itiiii- 
ishiiiciit  of  the  act  ol  i.'ikiiif;'  a  false  and  corrupt  oath  in  tins 
State  whenever  it  was  recpiired  or  ])ernuttc'd  by  our  hiws,  (ii< 
by  the  laws  of  any  oilier  Stale  or  Connnonwealth  that  tni^lit 
bo  re^^arded  or  trealed  as  valid  here.  In  other  wordd,  the  i)nr- 
jiose  of  this  statute  was  to  include  within  the  delinitiou  of  llio 
crime  of  perjury  the  taking  of  any  and  every  false  and  corrupt, 
oath,  unless  it  was  ])urely  voluntary  and  extrajudicial,  in  nut, 
beinj:^  required,  authori/ed,  or  jierniitted  by  any  law  that  nn'ulit, 
be  enforced  or  carried  into  elTcct  in  our  jurisdictinn  or  else- 
where, or  in  not  being  necessary  fur  the  ])r<isecution  or  defense 
of  a  i)rivati)  right,  or  for  the  ends  of  ]>ublic  justice,  wherever 
sought  to  bo  administered.  That  this  was  the  broad  pur])o.se  uf 
that  statute  is  not  only  jdaiidy  indicate(l  by  the  langinig'.  em- 
ployed, but  when  we  examine  it  in  the  light  of  the  history  of 
its  a<loptiiin,  in  connectinu  with  the  other  jtrovisions  of  the 
Penal  Ctxle  relating  to  the  stdtject  of  perjury,  and  construe  it  in 
accordance  with  the  provisions  of  section  11  of  that  Code,  it 
beccjines  obvious  that  such  was  its  intent  and  ])urpo8e. 

While  the  statutes  of  one  State  which  derive  their  force  from 
the  authority  of  the  Legislature  that  enacts  them  have  no  abso- 
lute or  exclusive  force  or  vigor  lieyond  the  boundaries  (»f  the 
State,  but  must  be  regarded  as  foreign  laws,  of  which  courts  do 
not  take  judicial  notice,  still  they  nuiy  In;  i)roved  and  '  i'"<n  into 
consideration  in  proper  cases, subject  to  the  i'o\ '  ions  of  (.lnmestic 
statutes  and  of  the  Constitution.     Thi  jile  is  base('  upon 

the  common  and  international  law  <>  .iiing  in  the       inity 

which  exists  between  civili/.ed  nations  a.  I  Stat(  .  to  which,  as 
between  tne  States  of  the  Fnion,  is  a<lded  tlie  1'  '•ce  of  the  Fed- 
eral Constitution.  It  is  true,  there  has  been  some  dilference  of 
opinion  as  to  the  etTect  of  the  ])i'ovisiou  of  the  Constitution 
(article  4,  §  1)  Avhich  declares  that  "full  faith  and  credit  shall 
be  given  in  each  State  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  State;"  it  being  claimed,  upon  the 
one  hand,  that  this  ])rovi.-!ion  is  unlimited  and  reipiires  each 
State  to  give  full  and  absolute  faith  and  credit  to  the  acts  of 
another  State,  and,  on  the  other  hand,  that  it  imjiorts  no  more 
than  that  such  credit  should  bo  giv(!n  by  one  State  to  the  public 
acts  of  another  as  by  the  rules  of  comity  between  the  States 
is  ordinarily  conceded  to  the  laws  of  another  State.  The  lat- 
ter view  is  sustained  by  the  general  weight  of  authority,  and 
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rspofiiilly  by  tlio  tlccisions  of  tlio  courts  of  lliis  State.     Tho 
<)l)S('i'van(!0  or  rccnfiuilion  of  f(.roigii  or  iiilorsliilo  law  rests  in 
coiiiity  and  convonit'iico,  and  in  tlic  aim  of  tlio  law  to  adapt  its 
rciiKKlies  to  tlio  groat  ends  of  justice.    This  itrinciplo  of  CMUiiiy 
is  not,  however,  unlimited,  as  cases  aonietiincs  arise  where  tho 
uhservance  of  such  laws  Wduld  bo  neither  convenient  nor  answer 
tho  purpose  of  justice.    Where  foreijun  laws  are  in  cimllict  with 
our  own  ro^ululiona  or  our  local  policy,  or  do  violence  to  our 
views  of  religion  or  public  morals,  or  may  do  injustice  to  our 
citizens,  they  are  not  to  bo  regarded  in  this  State.    AVhatever 
force  and  obligation  the  laws  of  one  State  have  upon  another 
depends  upon  the  laws  and  regulations  of  the  latter;  that  is  to 
say,    upon    its    own    projjcr    jurisprudence    or    policy,    or 
upon   its   o^vn   express   or   tacit   consent.    In   harmony   with 
the    general    law    of    comity    obtaining    among    the   Slates 
composing  tho  Union,  tho  ]U'esum])tion  to  ho  indulged  in  is  that 
the  law  of  a  sister  State  is  valid,  and  when  proven  should  bo 
recognized,  unless  forbidden  by  the  laws  of  our  Stale,  or  hy  its 
]iublic  policy,  to  bo  deduced  from  the  general  course  of  legisla- 
tion, or  from  the  settled  adjudications  of  its  highest  court. 
Coird  V.  Springs  Co.,  100  U.  S.  .55,  25  L.  Ed.  517;  ChnsUaa 
Union  V.  Yount,  101  U.  S.  353,  35G,  25  L.  Ed.  888.     In  tho 
absence  of  any  jiositivc  rule  afOrmiug,  denying,  or  restraiuing 
tho  operation  of  foreign  laws,  courts  of  justice  presume  the  tacit 
adoption  of  them  by  their  own  government,  unless  they  are 
repugnant  to  its  policy  or  prejudicial  to  its  interest.     It  is  not 
the  comity  of  tho  courts,  but  the  comity  of  the  State,  which  is 
administered,  and  ascertained  in  the  same  way  and  guided  by 
the  same  reasoning  by  which  all  other  princi]  les  of  municipal 
law  are  ascertained  and  guided.     "The  com'ty  thus  extended 
to  other  nations  is  no  impeachment  of  sovereignty.     It  is  tho 
voluntary  act  of  tho  nation  by  which  it  is  offered,  and  is  inad- 
missible when  contrary  to  its  policy  or  prejudicial  to  its  inter- 
ests.    But  it  contributes  so  largely  to  promote  justice  between 
individuals,  and  to  produce  a  friendly  intercourse  between  tho 
sovereignties  to  which  they  belong,  that  courts  of  justice  have 
continually  acted  upon  it  as  a  ]nirt  of  the  voluntary  law  of 
nations."    lianh  of  Augusta  v.  Earle,  13  Pet.  511),  10  L.  Ed. 
274. 

It  is  under  the  principles  of  this  general  law  of  comity  that 
one  State  is  permitted  to  procure  tho  testimony  of  witnesses  in 
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another,  or  to  ol)tain  their  affidavits  or  acknowledgments  to  l)o 
nscd  in  the  former.  1  Greenleaf  on  Evidence,  §  330.  Under 
it,  contracts  made  in  one  State  are  enforced  in  another;  rights 
of  action  given  hy  the  laws  of  one  State  are  so  enforced,  even 
thongh  of  a  tortious  nature.  These  general  rules  of  comity 
have  heen  so  often  recognized  and  adopted  hy  the  courts  of  this 
State,  and  under  such  a  variety  of  circumstances,  that  reference 
to  specific  cases  wt)uld  he  a  work  of  su]iererogation.  Banlc  of 
Avgusla  v.  Earlc,  18  Pot.  519,  .^SO,  10  L.  Ed.  274;  Paul  v. 
Vivghun,  8  Wall.  lOS,  19  L.  Ed.  -157;  Chrislian  Union  v. 
Yoiiiil,  101  U.  S.  352,  35(1,  25  L.  Ed.  8S8;  P«/-.s»»s  v.  Lyman, 
20  X.  Y.  103;  Uonali  v.  Welsrh.  24  X.  Y.  157;  Leonard  v. 
CoJunihia  Slcam  Xav.  Co.,  S4  X.  Y.  4S,  3S  Am.  Ptcp.  491; 
Dehcvoise  v.  N.  Y.,  L.  E.  &  If.  7?.  Co.,  OS  X.  Y.  377,  50  Am. 
Kep.  G83;  Ilallcr  of  ^VaUe,  99  X.  Y.  433,  2  X.  Y.  4-10;  Cross 
V.  U.  S.  Trust  Co.,  131  X.  Y.  330,  30  X.  K.  125,  15  L.  K.  A. 
COG,  27  Am.  St.  Kep.  597;  l'>arlli  v.  llacl-us,  1-10  X.  Y.  230, 
35  X.  E.  425,  23  L.  \l.  A.  47,  37  Am.  St.  Hep.  545;  SloMard 
v.  Lum,  159  X.  Y.  205,  53  X.  E.  1108,  15  ]..  11.  A.  551,  70 
Am.  St.  Rej).  541 ;  Tlowarlh  v.  Angle,  102  X.  Y.  179,  50  X.  E. 
489,  47  L.  K.  A.  725. 

Wo  think  it  is  clear  that,  in  adopting  th'>  statute  relating  to 
the  crime  of  perjury,  the  Legislature  iiitciid('(|  to  include  not 
only  any  and  every  false  and  corru])t  oath  and  afiidavit  taken 
or  made  in  this  State  which  is  jiei'iiiitted  or  reipiired  hy  our 
statutes,  hut  also  to  include  any  and  every  osith  or  afiidavit  so 
taken  or  made,  if  permitted  or  reipiired  hy  the  laws  of  any 
other  State  of  the  I'nion,  whenev(M*,  under  the  general  law  of 
comity  which  exists  hetween  the  Stiites,  they  would  he  consid- 
ered and  given  efl'ect  in  this  State.  Hence  it  is  appiireut  that 
under  this  ])riuci])le  it  will  he  the  <hity  of  the  court  hel'ore 
which  this  indictment  is  ])ending,  on  the  trial  and  upon  proof 
of  the  statute  of  Delaware  reciuiring  the  allidavits  made  hy  the 
defendants,  to  take  that  statute  into  cousideriitiou.  and  to  give 
it  full  force  and  effect,  as  it  is  not  repugnant  to,  hut  in  C(»nso- 
nance  with,  our  laws.  Any  other  conclusion  would  rcipiire  an 
utter  disregard  of  a  firndy  estidilished  ]»rinciple  of  law,  o]>en  an 
avenue  of  iuuinmity  for  ]ierjury,  and  thus  seriously  affect  the 
])roper  adn\inistration  of  justice.  It  is  a  matter  of  common 
knowledge  that  nuiny,  if  not  most,  of  th(>  corpoi-ations  (hung 
husiness  in  this  Slate,  in  which  our  citizens  are  princi[)al  oil!- 
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cors  and  stockholders,  are  incorporulcd  under  the  laws  of  some 
other  State.  ]f  siudi  officers  are  to  he  exeni])t  from  the  conse- 
quences of  taki'ji.ii;  a  false  and  cin-riipt  oath  in  pursuance  of  the 
statute  under  -wliieh  their  cori)oration  was  organized,  hecause 
taken  in  this  State,  the  security  given  hy  the  laws  of  its  organi- 
zation would  he  i)ractically  nuUitied,  and  this  State  would  be- 
come a  paradise  for  jierjurers. 

It  is  to  be  borne  in  mind  that  there  is  no  attempt  in  this 
case  to  enforce  the  criminal  law  of  the  State  of  Delaware,  hut  to 
simply  have  accovde<l  to  the  law  of  that  State  the  force  to  which 
it  is  entitled,  and  thereby  csliddish  the  existence  of  an  occasion 
where  the  oath  taken  by  the  defendants  was  recpiired.  The 
infraction  of  the  criminal  law  for  which  the  defendants  are 
indicted  was  that  of  our  own  Stale,  which  forbids  the  taking 
of  a  false  and  cornii)t  oath  whenever  lawfully  permitted  or 
required.  The  crime  was  commilted  in  this  State,  and  afl'ccted 
the  iieace,  dignity,  and  gudd  order  of  our  own  connnonwealtli, 
and  the  fact  that  it  may  have  directly  or  indirectly  affected  a 
corixiratiou  which  ^I'las  organizcil  under  the  State  ot"  Delaware 
in  no  way  alfects  the  question  as  to  where  the  crime  was  actu- 
ally committed. 

We  have  confined  our  discussion  to  the  one  question  suggested 
at  the  b;'ginning  of  this  opinion,  and,  as  we  are  satisfi(!<l  that 
the  case  was  correctly  decided  by  the  learned  Appellate  Di- 
vision, we  regard  any  special  c<insideralion  of  the  other  ques- 
tions, or  any  review  uf  the  authorities  relied  upon  by  that  court, 
iis  unnecessary. 

The  judgment  of  the  Aiqiellafe  Divisicm  should  be  affirmed. 

Dawtlktt,  llAUiiiT,  Vann,  Culi.kx  and  AVkuxeu,  JJ.,  con- 
cur.    O'lJiiiKX,  .1.,  dissents. 

Judgment  afUnncd. 
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W^iLsox  V.  State. 

115  Ga.  20G— 90  Am.  St.  Rop.  104—41  S.  E.  Rep.  C96. 

Deriiled  March  20,  1902. 

PKiwniY:     Variance— MuterialUy—CoUatcral  matter— Variance  as  to  de- 
scriptive matter. 

1.  Perjury  may  be  asui^ned  upon  the  false  testimony  going  to  the 
credit  of  a  witness. 
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2.  Where  an  indictment  for  perjury  ciiarged  tliat  the  offense  was 
committed  by  falsely  swearing  in  a  judicial  proceeding,  consisting 
of  a  preliminary  investigation  of  one  warrant  against  two  per- 
sons, and  the  proof  showed  a  preliminary  investigation  of  two 
warrants,  one  against  each  of  such  persons,  the  variance  was 
fatal. 
(Syllabus  by  the  Court.) 

Error  to  Superior  Courc,  Whitfield  County;  Hon.  A.  W. 
Fife,  Judge. 

Ilamp  AVilson,  convicted  of  perjury,  brings  error.    Reversed. 

W.  E.  Mann  and  W.  II.  O'DcU.  for  the  plaintiff  in  error. 
Sam  P.  Maddox,  Solicitor  General,  for  the  State. 

Cobb,  J.  The  accused  was  arraigned  upon  an  indictment 
charging  him  with  the  ofTensc  of  ]ierjury.  He  demurred  to  the 
indictment,  and  his  demurrer  was  overruled.  The  case  wont 
to  trial,  and  resulted  in  a  verdict  finding  the  accused  guilty. 
lie  brings  the  case  hero  upon  a  bill  of  exceptions,  assigning 
error  up(m  the  ovcrruliug  of  his  demurrer,  and  upon  the  refusal 
of  the  court  to  grant  his  motion  for  a  new  trial. 

1.  The  demurrer  contains  numerous  grounds,  but,  as  only 
two  of  those  grounds  were  insisted  on  in  the  brief  of  counsel 
for  plaintiff  in  error,  none  of  the  other  grounds  will  be  consid- 
ered. One  of  the  grounds  argued  in  the  brief  set  up  that  the 
indictment  was  defective  for  the  reason  that  it  did  not  appear 
therefrom  that  the  testimony  of  the  accused,  which  was  allc^gc*! 
to  be  false,  was  material  to  the  issue  under  investigation  in  the 
trial  in  which  the  accused  was  sv.'orn  as  a  witness.  The  indict- 
ment .illeged,  in  substance,  that  in  the  case  of  the  State  against 
R.  E.  Sl(»an  and  David  Sloan,  charged  with  the  offense  of  arson 
before  S.  B.  Felker,  a  justice  of  the  ju-ace — the  judicial  pro- 
ceeding being  a  preliminary  invest igaticm  before  such  jnstice 
upon  a  warrant  issued  against  the  Sloans — the  accused,  after 
having  been  duly  sworn  as  a  witness,  falsely  testified  that  be 
had  not  on  a  day  named  made  an  affidavit  before  a  notary  ])ub- 
lio;  such  affidavit  being  set  out  in  full  in  the  indictment,  and 
containing,  in  substance,  averments  that  the  affiant  knew  of  his 
own  knowledge  that  the  Sloans  had  burned  the  house,  and  were 
guilty  of  tlu;  offense  of  ars(»u,  as  set  f(»rth  in  the  warrant  under 
which  they  bad  been  arrestetl,  and  which  was  the  foundation 
of  the  judicial  proceeding  then  peuuiug  before  Fclker,  the  jus- 
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lico  of  tlio  peace;  the  imlictmcnt  concluding  with  the  allcc;ations 
that  the  accused,  upon  the  trial  of  the  Sloans,  after  a  "lawful 
oath  had  been  administered  to  him,  swore  that  he  had  not  made 
the  affidavit  just  referred  to,  when,  in  truth  and  in  fact,  ho 
had  made  the  affidavit,  and  well  knew  this  fact  when  he  swore 
to  the  contrary.     In  the  ]n-climinary  trial  before  the  justice  of 
the  peace  to  determine  whether  the  Sloans  should  be  held  to 
answer  for  the  olfense  of  arson,  was  the  fact  that  the  accused 
denied  that  he  had  made  an  aflidavit  wdiieh  in  effect  charged 
that  the  Sloans  were,  within  his  own  knowledge,  guilty  of  the 
offense  set  forth  in  tlie  warrant,  material  to  the  matter  then 
under  investigadon ;  tliat  is,  wlu'thei-  the  Sloans  should  be  hold 
to  trial  upon  the  charge  of  arson?     One  cannot  be  convicted 
of  the  crime  of  perjury  unless  the  false  testimony  related  to  a 
matter  material  to  the  issue  under  investigation.     In  other 
words,   falsely   swearing  to   an   immatcsrial  matter  is  not   an 
indictable  offense.     It  is  not,  however,  essential  that  the  fact 
sworn  to  should  be  material  to  the  main  issue  in  the  case,  but  it 
is  sufficient  if  it  relates  to  an  issue  which  is  only  collaterally 
involved.     See  Slafc  v.  Shiipr,  (Iowa)   85  Am,  Dec.  IS."),  and 
notes  on  page  40'{.    If  a  witness  is  called  in  a  case,  and  testifies 
to  a  given  state  of  facts,  his  credibility  may  be  attacked  by 
showing  that  on  another  occasion  lu;  had  stated  or  sworn  to  an 
entirely  different  state  of  facts;  that  is  to  say,  he  may  be  im- 
])eached  by  ]iroof  of  contradictory  statements  made  as  to  mat^^ers 
relevant  to  his  testimony  at  other  times,  either  under  oath  or 
not  under  oath.     ]!efore  he  can  be  imjieached  in  this  way,  how- 
ever, it  is  necpssary  that  his  attention  should  be  called  to  the 
time,  place,  and  circumstances  of  the  former  statement;  and,  if 
the  statement  was  made  in  writing,  it  should  be  shown  to  him, 
or  read  in  his  hearing.     Civ.  Code,  §  r)2n2.     If  he  is  called  to 
testify  to  any  material  issuer  in  the  case,  any  matter  relating  to 
his  credibility  as  a  witness  becomes  collaterally  material  to  the 
issue  on  trial;  and,  being  thus  collaterally  material,  perjury 
may  be  assigned  u])ou  false  testimony  affecting  the  credibility 
of  the  witness.     See  the  numerous  cases  cited  in  the  notes  to 
Hlale  V.  Shiipc,  siiprn,  on  ])\).   l!»:J-l.    ^Fr.  Dishop,  in  his  work 
on  Criminal  Law  (Vol.  2,  8;h  ed.)   §  1002  (3),  says:     "The 
credit  of  a  witness  is  always  an  element  adapted  to  vary  the 
result  of  the  trial  of  a  fact.     Therefore,  it  is  a  collateral  issue 
therein.     And  it  is  perjury  to  swear  corruptly  and  falsely  to 
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uiiy^hiiijT  aflfocting  such  credit;  as  that  he  ]ia<l  iiot  made  a 
spoi'itied  stutcMiiont  material  in  the  case ;  that  he  has  not  cx- 
l)ressed  hostility  to  the  defendant;  that  he  has  never  been  in 
prison."  See,  also,  U.  8.  v.  Lnndshcty,  (0.  C.)  2'^  Fed. 
585,  and  cases  cited,  "where  I5enedict,  J.,  says:  "The  rule  of 
the  common  law  in  regard  to  perjnry  is  thus  stated  by  Arch- 
bold,  'Every  question  in  cross-examination  which  goes  to  tlic 
witness'  credit  is  material  for  this  2)ur])ose.'  Arch.  Cr.  IM. 
&  Proc.  (Kng.  ed.)  817.  The  same  rule  was  declared  by  tlii; 
twelve  judges  in  Ih'g.  v.  Gibbons,  i)  Cox,  Cr.  Cas.  10.5."  Tii 
People' V.  CoHi'lncij,  94  X.  Y.  4!)1,  494,  Andrews,  J.,  said: 
''The  recent  cases  sustain  the  view  that  perjury  may  be  as- 
signed upon  false  testimony  going  to  the  credit  of  a  witness;" 
citing,  llcr/.  v.  Glover,  9  Cox,  Cr,  Vx\a.  ,501;  lieri.  v.  Larei/, 
3  Car.  &  K.  2fl.  See,  also,  2  Wliart.  Cr.  Law  (lOth  ed.) 
§§  1277-8;  Salmons  v.  Tail,  ,'4l  Ga.  G70. 

The  other  objection  raised  by  the  demurrer  to  the  indict- 
ment was,  that  it  did  not  apjx'ar  theri-from  that  the  oath 
was  administered  by  Felker,  the  justice  of  tlic  jxacc,  or  by 
any  one  authorized  to  administer  an  oath.  It  is  UMiiecessarv, 
and  it  would  be  un]>rofitid)le,  to  set  forth  the  allegations  ol" 
the  indictment  in  full.  Jt  is  sutFicient  to  say  that  the  indict- 
ment alleged  that  the  accused  was  called  as  a  witness  in  tlic 
trial  of  a  case  before  Felker,  a  Justice  of  the  peace;  that,  as  sncli 
witness,  a  lawful  oath  was  administered  to  him;  and  that 
Felker,  the  justice  of  the  ])eace,  "lunl  lawful  jiower  and  au- 
thority to  administer  said  oath."  When  tliis  jiart  of  the  in- 
dictment is  construed  as  a  whol(>,  no  other  legitimate  inference 
can  be  drawn  therefrom  than  that  Felker,  the  justice  of  tlie 
peace,  administered  the  oath  to  the  accused.  There  was  no 
merit  in  this  ground  of  the  demurrer. 

2.  The  indictment  alleged  that  the  judicial  ])roceediug  in 
which  the  accused  was  sworn  as  a  witness  was,  "the  case  of 
the  State  against  K.  E.  Sloan  and  David  Sloan,"  based  on 
''a  warrant"  issued  by  Felker,  a  justice  of  the  ])eace.  This 
was  an  allegation,  in  oll'ect,  that  there  was  oidy  one  case, 
which  was  fcmnded  upon  one  warrant,  and  this  warrant  was 
issned  against  both  of  the  Sloans;  that  is,  it  was  a  warrant 
charging  them  jointly  Avith  the  commission  of  the  otfense. 
The  evidence  upon  the  trial  showed  that  the  investigation  be- 
fore Felker,  the  justice  of  the  peace,  was  upon  two  warrants — 
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one  ngainst  R.  E.  Sloan  and  the  other  against  "David  Sloan. 
The  allegation  was  one  case  against  two  persons,  foumled  upon 
one  warrant  against  two  persons.      The  proof  was  two  war- 
rants, each  heing  against  one  ])erson  only,  and  two  cases,  each 
against  one   person   only.      This   was  a  fatal  variance.     The 
fact  that  the  person  named  in  the  two  warrants  were  the  same 
jK'rsons  referred  to  in  the  allegations  in  the  indictment  in  ref- 
erence to  one  warrant,  and  the  fact  that  the  ])reliminary  trial 
was  had  upon  both  warrants  at  the  same  time,  does  not  af- 
fect the  question  at  all.     The  allegation  and  the  i)roof  do  not 
agree,  no  matter  how  we  view  it.     Tn  a  prosecution  f(jr  ])er- 
jnry,  it  is  essential  to  correctly  describe  and  accurately  prove 
the  judicial  proceeding  in  which  the  ]icrjtiry  is  alleged  to  have 
been  coniniitted.     It  must  be  accurately  described   in  the  in- 
dictment,   and   must   be   proved   substantially   as  laid.      That 
the  judicial  proceeding  ctmsisted   of  a  criminal  case  against 
two  persons  is  not  proved,  literally  or  in  substance,  by  evi- 
dence showing  two  criminal   cases,   one   against  each  of  two 
jKM'sons,   although   such  ])ersons   may  be   identical   with  those 
referred  to  in  the  joint  case.     In  WaJkcr  v.  >7«/r,  i)(!  Ala.  .").'] 
(11    So.   IJep.   401),   it  was  held:     ''In  a  trial   f(U'  ]K'rjury, 
wdiere  the  indictment  chai'ges  that  the  defendant  falsely  made 
an  affidavit  for  a  new  trial  iii  a  civil  action  by  one  G  against 
him,  an  affidavit  for  a  new  trial  in  the  case  of  G  at  iiL  against 
him   should  not  be  admitted  in  evidence  against  the  defend- 
ant's objection  on  the  ground  of  variance.''     Walker,  .!.,  in 
tlu!  0]>inion,   says:     ''This   evidence  did  not  correspond  with 
the  allegation  of  the  indictment  as  to  the  description  of  the 
])roceeding  in  which  the  affidavit  was  made.     A  suit  by  .lacob 
Grid  and  others  is  not  ])roperly  described  as  a  suit  by  dacob 
Griel  abme.     The  proceedings  allegetl  and  the  one  ])roved  are 
not  identical.     It  cannot  be  atliruu'd  that  the  case  mentioned 
in  the  jiffidavit  was  the  sanu;  as  the  one  described  in  tlu'  in- 
dictment.    The  allegation  of  the  imliclment  in  this  regard  is 
material  nuitter  of  description.      It  imports  a  suit  in  which 
there    was    but    one    ])laintill".      The    ])roof    offered    does    not 
corres])ond  w'th  that  descri])tion."       See,  also,  in  this  coimcc- 
lion,  Jacobs  v.  Stale,  01   Ala.  4dS ;  (IciikJij  v.  Stale,  27  Xeb. 
707  (43  N.  W.  747,  44  X.  W.  108).     The  court  erred  in  not 
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granting  a  new  trial  npon  tlic  ground  that  there  was  a  fatal 
variance  belwoen  the  allegations  and  the  proof. 

Judgment  reversed. 

All  the  jiistiees  concurring,  except  Little  and  Lewis,  J  J., 
absent  on  account  of  sickness. 


Note — The  following  are  interesting  cases  on  the  subject  of 
variance:  — 

Watson  V.  State,  52  Tex.  App.  11  (1S7S).— Allegation  that  "W.  of- 
fered M.  fl.")!)  if  M.  would  f;ive  certain  false  testimony  on  the  hear- 
ing of  a  writ  of  habeas  corinis  pending  in  behalf  of  G.;  held  not  to 
be  supported  by  proof  that  W.  told  M.  that  G.  would  pay  M.  that  sum 
if  M.  would  so  testify. 

Maul  V.  State.  2G  S.  W.  Rep.  199  (Tex.  1894).— Where  an  Indict- 
ment charges  that  the  defendant  conuiiitted  perjury  in  swearing  that 
he  did  not  see  a  gaming  table  in  a  certain  house,  proof  that  he  did 
see  a  gaming  table  in  the  structure  attached  to  the  saloon  closed  in 
on  four  sides  but  not  above,  is  insufficient  to  sustain  a  conviction. 

U.  S.  V.  MvXcal  1  Gall  nS7  (ISlt!) :— Perjury  charged  to  have  been 
committed  at  the  Circuit  Court  held  on  the  ]9th  day  of  May.  Record 
shows  the  Court  to  have  been  held  on  the  20th  day  of  May.  The  vari- 
ance is  fatal. 

State  V.  Hcyes.  8  Ohio  Dec.  4.5t;  8  Weekly  Law  Bulletin  2G  (1SS2).— 
An  indictment  cbar,t;ing  that  the  dd'ondant  took  a  false  oath  in  a 
certain  action  then  pending  is  not  supported  l)y  proof  that  he  made  a 
false  affidavit  for  a  writ  of  replevin,  as  the  action  in  replevin  is  not 
pending  until  summons  is  issued  and  summons  does  not  issue  until 
after  the  affidavit  is  filed. 

McCJerkson  v.  State,  10."  Ala.  107;  17  So.  Rep.  123.— There  is  a 
fatal  variance,  whore  an  indictment  for  ])erjury  alleging  that  the  de- 
fendant was  sworn  "by  the  clerli  of  such  County,"  and  the  evidence 
showing  that  the  officer  who  administered  the  oath  was  the  clerk  of 
a  city  couit. 

State  V.  Porter,  2  Hill  Law  Gil  (S.  C.  IS?,:.).— An  indictment  for 
perjury  which  cliargcd  the  oath  to  have  been  taken  on  the  gospels, 
will  not  be  sustained  on  proof  that  the  oath  was  taken  with  an  up- 
lifted hand. 

Williams  v.  State,  7  Humph.  47  (Tenn.  184G).— The  indictment  for 
perjury  charged  that  the  "defendant  was  sworn  and  took  his  corporal 
oath  upon  the  holy  go.spels  of  God  swearing  the  truth  of  the  matters 
contained  in  his  answer."  The  oath  was  to  an  answer  in  chancery, 
as  set  forth  on  his  own  knowledge  and  that  those  set  forth  on  in- 
formation he  believed  to  be  true.  The  i)roof  did  not  sustain  the 
charge. 

Roberts  v.  rcople.  99  111.  275  (1SS1).— The  proof  must  strictly  con- 
form to  the  allegations  in  tiie  indictment  or  the  variance  will  be  fatal. 

Dill  V.  People,  19  Colo.  4f.9,  :'.(>  Pac.  229,  41  Am.  St.  Rep.  254:  — in- 
diclnicut   for  perjury   based   upon   a   written   instrument  set   out   au 


i   I  ■ 


WILSON  V.  STATE. 


003 


of 


Indictment.    The  Instnimont  offered  in  evidence  bore  a  different  date 
from  the  instrument  described  in  the  indictment.     P'atal  variance. 

Wohlgemuth  v.  U.  8.,  6  N.  M.  56S,  37  Pac.  Rep.  8ri4  (1892).— An 
indictment  for  perjury  charRed  the  defendant  in  nialung  proof  to 
a  pre-emption  claim  tliat  he  falsely  swore  that  he  made  actual  settle- 
ment on  or  about  February  1,  188G,  and  that  he  built  a  house  and 
resided  on  the  land  continuously  until  September  1,  1S8C.  The  evi- 
dence was  written  testimony  of  defendant  taken  for  the  purpose  of 
proving  up  his  claim  which  showed  that  he  testified  that  he  had 
made  a  settlement  of  the  land  about  February  1,  18S(i,  and  in  answer 
to  the  question  "Has  your  residence  thereon  since  been  continuous?" 
he  answered  "Sometimes  I  had  to  nialie  money  to  imi)rove  my  place. ' 
No  mention  of  a  house  was  made  in  the  testimony.  The  variance 
was  fatal. 

State  V.  Avcra,  4  N.  C.  CG9  (1817).— The  indictment  charged  per- 
jury in  that  the  defendant  swore  that  he  did  not  execute  a  certain 
deed.  The  jury  found  that  he  denied  his  signature.  The  judgment 
was  arrested. 

State  V.  Ahsam,  7  Ore.  477  (1879). — Defendant  under  ind  'itnient 
for  perjury  in  having  sworn  that  he  saw  A.  at  the  house  of  B.  on 
October  30th  offered  testimony  to  show  that  he  swore  that  he  saw  A. 
at  the  house  of  B.  on  October  2yth.  Held,  that  such  proof  would 
amount  to  a  variance. 

Leverette  v.  Slate,  32  T'^x.  Cr.  431,  24  S.  W.  41G.— The  indictment 
charged  that  the  accused  testified  that  one  S.  did  not  use  to  him  certain 
abusive  language  tending  to  a  breach  of  the  peace.  Proof  that  de- 
fendant testified  that  he  did  not  hear  or  remember  such  language  is  a 
fatal  variance. 

State  V.  Orccn,  100  N.  C.  547—6  S.  E.  Rep.  402  (1898).— Indictment 
for  perjury  in  a  case  v.  .lolin  Green;  but  the  warrant  in  that  proceeding 
contained  the  name  G.  Green.    Held,  fatal  variance. 

State  V.  Davis,  G9  N.  C.  383  (1873).— Indictment  for  perjury.  It 
alleged  the  oath  to  be  "on  the  Holy  Gospels  of  God."  Such  oath  not 
proven.    Held,  fatal  variance. 

State  V.  Letcis,  93  N.  C.  581.— An  indictment  for  perjury  charging 
the  wrong  term  of  court  is  a  fatal  variance. 

State  V.  Tappan,  21  N.  H.  5G  (1850).- Indictment  for  perjury.  The 
charge  that  the  defendant  swore  falsely  that  the  sum  of  $20  was  un- 
lawfully received  as  interest  on  a  loan  of  $400  is  not  sustained  by 
evidence  that  the  amount  of  the  loan  was  $350  and  a  note  of  $400 
and  interest  given. 

Com.  V.  Monahan,  75  Mass.  119  (1857).— An  Indictment  for  perjury 
by  testifying  upon  the  trial  of  a  complaint  for  an  assault  upon  this 
defendant  that  the  person  complained  of  did  not  assault  him  on  the 
day  named,  whereas  in  fact  as  this  indictment  alleged  he  did  so  assault 
him  on  that  day,  is  not  supi)orted  by  evidence  that  the  defendant 
testified  as  alleged  and  that  he  was  so  assaulted  either  on  the  day 
named  or  the  day  before. 

State  V.  Harvell,  49  N.  C.  55   (1856).— Allegation  that  A.  and  four 
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others  committed  an  assault  upon  n.  Not  proved  by  the  pindiulion  of  a 
record  which  sets  forth  a  bill  o£  Indictment  charging  A.,  with  five 
others,  with  assault  upon  B. 


State    ex    ukt.    Poxovax    v.    Skcoxd    Judtciai.    Distiiut 

Col  IJT  OF  SlLVKli  IJoW   CoiJiNTV. 

2C  Mont.  275—07  Pac.  Rop.  943. 

Decided  February  14,  1902. 

pRACTicr; — IlAiiKAS  Conns — Whit  of  Sii'KiiVisouY  Contuoi. — Piiklim- 
i.NAiiY  Examination — Pi:i!.ii  uy:  Writ  of  suiifrrisoiy  control  to 
set  aside  an  order  for  discharqc  on  lialioas  corijus  denied — Pro- 
veedinr/s  in  a  preliniiiiary  examination  insuffieient  to  show  via- 
teiiality  of  testimony  on  ivhich  perjury  teas  charged — Questions 
of  praeticc. 

1.  On   a   preliminary   examinntion    for   perjury   before   a   committinR 

mpi;istnvte,  wliere  the  decree  in  the  cause  in  which  tlie  allogiMl 
false  lesliniony  was  given  is  offered  in  evidence,  but  the  judi;- 
ment  roll  Is  not  admitted  or  considered,  the  evidence  fails  to 
sliow  that  the  allee,ed  false  testimony  was  material  to  any  issii.i 
in  the  cause,  and  the  party  cannot  be  held  for  trial. 

2.  On   liahras  (orpiis  to  secure  the  discharse  of  a  prisoner  held   for 

perjury,  where  the  petition  avers  that  the  trausciipt  of  tlio 
evidence  in  the  case  In  which  the  alio,u;ed  false  testimony  was 
given  contains  all  the  evidenee,  and  the  prosecuting  attorney 
does  not  controvert  such  allegation,  but  the  transcrii)t  does  not 
show  that  the  judgment  roll  was  admitted  or  considered,  th.^ 
court  will  assimie  tliat  it  was  not  received,  and  therefore  will 
grant  the  writ. 

3.  Tinder  Penal  Code,  sections  17on-17l'>2  no  leave  of  court   is  neces- 

sary to  file  an  information  after  commitment  on  preliminary  ex- 
amination, and  a  writ  of  supervisory  control  will  not  issue  to 
compel   the  granting  of  leave. 

4.  Under  those  sections,  leave  to  file  an  information  without  a  pre- 

liminary examination  may  be  granted  or  refused  within  th." 
sound  discretion  of  the  court,  when  no  statement  is  made  to 
the  court  of  the  evidence  upon  which  the  State  relies  for  a  con- 
viction, and  a  writ  of  supervisory  control  to  revise  such  dis- 
cretion was  therefore  denied. 

Supreme  Court  of  ^AFontanu. 

A])pli<'ati(in  for  a  writ  of  stiporvisory  control  l)j  the  Sfafo, 
on  the  relaliuii  of  Juuies  Douovuu,  Attorney  Gcucral,  against 
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tlio  Rceoiid  JiKliciiil  l^istrict  Court   in  niid  for  iIk;  County  of 
(Silver  JJow.     Writ  (Icuied. 

James  Donovan,  Attorney  Ociici-al,  jvo  sc. 

1\ii.  CiiiKF  Justice  Ba^ntly  clclivcrcd  tbo  ()[>iuion  of  tlio 
court: 

Oil  Jimnarj  22,  1002,  after  a  preliiiiiuarv  cxaiiiiiiation  1 


pi-' 
John   Xelson,   a  justice  of  iIk;  ])v:u-e  of  .Silver   II 


)\v  (. 


DV 
oMHtV, 


on 


0  W.   J\I.   lloss  was  held   to   ai 


IS 


wer  to  the    District   Court 


IS 


upon  a  charge  of  perjury,  lloss,  failinji;  to  pive  houd  for  h 
appearanc(>,  was  coniiuitted  to  jail.  On  the  foUuwiiiii'  (hiv  ho 
])etitionc<]  the  J)istrict  Conrt  of  that  C"Unty,  llmi,  J.  JJ. 
]\rcClenuin,  the  jud.w,  presidinir,  for  a  writ  of  hdlicns  carpus. 


asking'  for  his   release  from  custodv  on  tli 


a'oiiiid    tliiit   the 


evidence  taken  l)efoi'(>  tlie  c<i 


iiiMiiltiu!;'  niai:istrale  \v!i! 


fail 


to  show  reasonable  or  jtmhahle  cause  to  helieve  thai    tin'  ])eti- 
tioner  was  i>uilty  of  iicrjiiry,  or  any  other  olfense,  and  there- 


fore that  his  detent  loll  w 


IS   illeiiii 


1.     Tl 


10  ])etition  was  accom- 


panied by  a  transcript  of  the  eviilciicc  taken  hefon;  the  com- 
mittiiiju;  iiiajiistrate,  and  allcpd  that  the  traii-^cript  contained 
the  Avhole  of  such  evidence.  Al'ti'r  a  hearing  by  the  District 
Conrt,  an  order  was  made  discharging  the  jirisoiier  on  the 
ground  that  the  evidence  failed  to  show  jji-ohahlc;  caus{>.  The 
Attorney  (Jeneral,  deeiiiiiig  the  County  Attorney  of  Silver 
]!oW  ('oiiiity  disqnalitied  by  reason  ot"  his  ]ire\iuus  connec- 
tion witli  the  litigation  in  the  cause  in  the  District  Cuiirt  of 
Silver  Jjow  County,  in  which  the  perjury  by  Koss  is  alleged 
to  have  been  committed,   a])peared  for  the   State   liotli  at  tlui 


pre 


liminarv   examination   h"eld   bv  the   magistrate   ami   at    th- 


hearing  of  the  habeas  corpus  ])rocee(lings  in  the  District  Court. 
After  the  jtrisoner  was  discliarge(l,  the  Attorney  Genernl  pre- 
sented his  written  ajiidication  to  the  District  (^ourt  asking 
leave  to  file  an  information  against  lioss  charging  him  with 
the  crime  of  ])erjury.  Sucli  leave  was  refused  by  the  court, 
the  judge  thereof  remarking  that  it  was  his  opinion  that  be- 


fon 


an    m 


formation   should    be    tiled    in    the    District    Court 


another  ]>reliminary  cxaiiiiiial  imi  should  be  had  before  a  com- 
mitting magistrate.  Tlu!  Attorney  (■eiieral  tliereui)on,  on 
Februarv  1.'5,  file<l  in  this  court  his  iH'tition  setting  forth  the 
history  of  the  proceedings  in  the  District  and  -Justice's  Courts 
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of  Ril\or  T>ow  Comity,  togcllior  with  a  tnuiscript  of  tlio  ovi- 
(loiice  suhiiiitti'd  to  \\\v  I)islri{'t  Court  at  tlu;  licarini!;  (»u  tlu; 
niii)li('ati<in  for  tlic  writ  of  liohras  corpus,  nnd  iiskcil  lliLs  court 
to  issue  its  Avrit  of  siiiicrvisurv  foiitrol  to  tlio  District  Court, 
with  (lirc'ctidU  to  it  to  Viicatc  and  set  aside  the  order  of  dis- 
charii(>,  and  to  permit  the  int'onuation  to  he  filed. 

Without  eoiisiderinii;  the  question  wlietlier  tlie  extraordinary 
poAver  of  this  court  may  he  invoked  in  every  case  where  the 
District  Court  has  acted  erroneously  in  makinj?  an  order  of 
discharn(;  npon  hohcas  covjnis,  we  are  satisfied  upon  the  show- 
ing Ixd'ore  us  that  th(!  District  Court  committed  no  error  in 
granting  the  order  discliargiug  llie  ])risoiier.  There  was  no 
evidence  hel'ore  that  court  tending  to  show  that  the  criuie 
diarged  had  actually  heen  committed  hy  Ivoss.  The;  cause  in 
which  he  is  alh'ged  to  have  testili((d  falsely  was  the  cause  of 
Jjordeaux  against  Dordeaux,  tried  and  disp(»sed  of  in  that 
court  during  the  month  of  August  of  last  year.  The  tnuis- 
cript of  the  evidence  taken  hefoi'c!  the  committing  magistrate 
and  suhmitted  to  the  District  Court  does  not  show  that  his 
testimony  was  njion  any  material  issue  involved  in  the  cas{>  of 
Pjordeaux  against  llordeaux.  Indeed,  there  is  no  showing  as 
to  what  the  issues  in  that  cause  were.  The  transcript  of  tlu; 
evidence  shows  distinctly  that  the  decree  in  the  case  of  Bor- 
deaux against  Bordeaux  Avas  offered  in  evidence  in  the  ])re- 
liminary  examination  hefore  the  committing  magistrate,  hut  it 
fails  to  set  out  the  judgment  roll,  or  any  ])art  thereof,  and  it 
does  not  a])pear  that  llu'  judgment  roll  was  admitted  or  con- 
sidered hy  the  committing  magistrate.  The  transcript  of  iIk; 
proceedings  discloses  that  one  of  Iloss'  attorneys  made  the  fol- 
lowing offer:  ''>>ow,  [  offer  the  entire  ju<lgment  roll  and  de- 
cree in  the  District  Court — not  part  of  it,  hut  all  of  it — in 
case  Xo.  7,703,  heing  contained  in  four  typewritten  pages,  and 
indorsed  npon  the  hack,  the  decree:  'Kiled  Septeud)er  2S, 
1901.  Samuel  ^\.  Kohcu-ts,  Clerk,  hy  J.  F.  Davies,  Depiity'— 
being  the  original  decree,  signed  hy  liis  Honor  Judge  (/huicy. 
Is  there  any  ohjection  to  that?"  To  this  the  first  assistant 
Attorney  General  rei)lie(l,  ''Xo;  let  it  go."  If  the  foregoing 
statement  of  what  occurred  at  the  hearing  stood  alone,  we 
might  possibly  infer  from  it  that  the  Avhole  of  the  judgment 
roll  was  admitted  and  considerecl  by  the  nuigistrate.  In  view 
of  the  fact,  however,  that  the  petition  for  the  writ  of  habeas 
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corpus  acUlreascd  to  the  Dislrid,  Court,  .slalod  tliat  tliu  tniu- 
script  contained  ^lie  whole  of  tlio  evidence  heard  hy  llu;  mai^is- 
trate,  and  that,  the  Attorney  (!enei:i!  appoared  in  that  pro- 
ceeding, and  did  not  controvert  the  alleiiali.m  of  the  pel  it  ion, 
thus  admitting  its  trnllifnljiess,  we  must  condnde  thai  such 
evidence  was  not  achnitled  nor  considered  hy  the  connnitiinii; 
magistrate.  It  therefore  could  not  have  been  con-idereil  hy 
the  iJistrict  Court,  as  the  mailer  was  then;  presented.  Hence 
the  conclusion  of  the  District  Court  was  correct  that  the  com- 
mitting magistrate  had  no  evidence  before  him  tending  to 
show  that  the  alleged  false  testimony  givi'U  by  Ttoss  in  llie  easu 
of  Bordeaux  against  Lprdeaux  was  nuiterial  to  any  is'sue 
therein. 

Furthermore,  if  the  Attorney  General,  in  mal<ing  Ids  re- 
quest to  the  District  Court  for  leave  to  tile  an  informal  ion, 
was  doing  so  in  order  that  he  might  tile  it  after  commitment 
upon  preliminary  exaniinalion  under  Sections  lT;>0-iT."]-'  of 
the  Penal  Code,  then  his  reijncst  was  unnecessary,  as  no  ])er- 
mission  of  court  is  required  in  such  case;  and  a  petition  for  a 
writ  of  supervisory  contnd  would  not  lie  to  compel  the  court 
to  give  the  i)rosecnling  utiorney  leave  to  do  what  he  could  do 
without  such  leave.  If,  however,  the  Attorney  (leneral  con- 
sidered that  the  action  of  the  District  Court  in  the  ]i(th('(in 
corjiits  pvoce<'dings  had  iinally  disposed  of  the  case  under  tho 
conunitment  by  the  magistrate,  and  desired  to  ask  leave  to  file 
the  information  under  the  ])rovisions  of  the  sections  cited,  as 
if  no  commitment  proceedings  had  been  had,  then  his  ])elilion 
for  a  writ  of  sujiervisory  control  must  be  denied,  for  the  rea- 
son that  it  lies  williin  the  sound  discretion  of  the  court  to 
grant  or  refuse  such  leave  to  tile  the  information  Avlieu  no 
statement  is  made  to  the  court  of  the  evidence  upon  which  the 
State  would  reply  for  a  conviction. 

Xothing  here!  i  shall  be  const  rued,  however,  to  the  elTect 
that  this  court  holds  that  ihe  writ  of  supervisory  control  is  the 
]n-o])cr  remedy  in  case  stu-h  a  statenu'ut  had  been  made  to  the 
court  and  it  had  refused  leave  to  file  the  information.  This 
question,  not  being  before  us,  is  reversed. 

There  is  a  suggestion  in  the  ])etition  of  the  Attorney  General 
that  the  District  Judge  was  removed  by  prejuu'ce  in  maldng  the 
order  of  discharge  and  in  refusing  leave  to  fde  the  informa- 
tion, by  reason  of  an  alleged  former  connection  with  the  case 
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of  l^nnlcimx  n.c'iiiiist,  7><ir(l('nnx  ns  coimscl  fui*  tlio  iiliiiiiiiir. 
As  llu;  reasons  .slated  ilis])n.sL'  of  this  a|»|tli('aliiin,  ^V(,'  liav((  iK.t 
cU'ciiicil  it  necessary  to  consider  the  iiiattei*  of  ]>i'eJM(liee. 

Tlio  niipliealiuii  fur  tho  writ  is  denied,  and  tho  proceed iiig 
dismissed. 

JJiaiiiissod. 


]>l;.\I)SIIAW    V.    Sr.NTR. 

44  Texas  Criin.  Rep.  222—70  S.  W.  Rep.  215. 

Decided  October  29,  1902. 

ru.vcTui; — TMrr.vrirMKNT — iN.sTiircrioNs — Ai.nii:  IJctnttrJcs  of  the  hnhjn 
that  vet  lain  tvstimony  miiiht  not  be  res  Rostae,  hut  corroboraliiin 
tcNtiiiKtiii/,  cntir — CoiiiiKtciK'if  and  trvi(/ht  of  iniiwarhituj  IcnU- 
vuiny — Inntnivtiuns  ansuming  fads — P'/Jctt  of  pjea  of  not  yuiUy— 
Alibi  instruction  assuming  the  comntission  of  the  aUcycd  crime. 

1.  The  defendant  objected  to  proof  of  statements  of  the  proseciitiii:^' 

witness  made  Hul)s('quent  to  the  rol)l)er.v,  as  not  bolnj?  part  of  the 
lis  i/estac,  and,  tlie  court  remarlsed,  tliat  it  inl>i;ht  not  be  part  oi' 
tlie  res  i/estac,  but  was  admissible  as  corroborating  testimony. 
Held, — error. 

2.  The   question   as  to   whether   an    impeachinR   witness,   who   couM 

not  iiositively  say,  but  tliougbt,  he  knew  tho  rejiutation  of  tli" 
assailed  witness,  was  comiietent,  is  not  directly  passed  upon. 

3.  While  one  witness  alone  may  not  be  sufficient  to  Impeach  another, 

yet,  that  is  a  question  as  to  the  weight  and  not  a  test  of  com- 
petency. 

4.  A  plea  of  not  Ruilty,  put  at  Issue  all  tho  matters  of  fact.     When 

instructing  the  jury,  the  court  should  be  very  careful,  not  to 
assume  any  fact  s;ainsi  the  accused,  of  which  there  may  be  a 
possible  controversy. 

5.  In   instructing  the  jury  as  to  an  alihi  claimed,  it  was  error  for 

the  court  to  assume  that  the  alleged  crime  was  committed. 

Court  of  Ci'iiiiinal  Ajmoals  of  Texas. 

A|)])eal    from    District    Court,    Ellis    County;    IIoii.    J.    E. 
Dillard,  Judijo. 

Sam  IJradsliaw,  convicted  of  crime,  apjieals.     Reversed. 

Robert  A.  John,  Assistant  Attorney-General,  for  the  State. 

IIe2{I)ei!.son,  J.     Ai>i)ellant  was  convicted  of  robbery  with 
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firearms,  nnd  his  pniiishmoiit  nssosscl  nt  ooiifinomrnt  in  tho    " 
penitcnfimy  for  n  term  of  iivo  years;  lunco  this  iip|iciil. 

Bills  of  exocptidiis  Xos.  1  nnd  2  object  to  the  tesiimony  of 
Tom  Dixon  ns  to  what  appellant  may  iiav(«  told  him  eMureni- 
iiig  the  rohhery  a  sh.irt  time  thereafler.  JiiJl  No.  1  sli(,u-i  that 
prosecutor,  Will  Chapman,  teslitied  that  he  mms  n.M.ed  nn 
Saturday  nij^ht  by  Sam  l:riidslia\v  and  J.arry  .Mills.  He  went 
from  tho  place  of  the  midiery  in  u  ti-,,t  to  Xeyro  Town,  juid 
found  Tom  Dixon,  and  tnok  him  and  showed  hini  wiiicli  wav 
they  went.  In  f>:ninii'  from  where  he  was  rohhed  to  where  lie 
found  Dixon,  he  met  a  nei;ro,  and  intpiired  where  he  could  iind 
Dixon;  "don't  know  how  far  it  was"  fi-om  where  he  wns 
robbed  to  where  he  luund  Dixon,  but  guessed  it  was  a  mile, 
Tho  State  first  introduced  Will  Chaimum,  who  testitieil,  and 
then  introduced  'J'om  Dixon,  Avlio  stated,  in  eU'eet,  that  appel- 
lant found  him  on  the  nitilit  (»f  the  allef.':ed  robbery  at  a  nci-ro 
dance;  that,  when  he  went  to  whercs  ])rosecutor  wa>.  he  was 
crying; ;  he  then  went  with  him  about  400  yards,  and  showed 
tho  otlicer  where  he  was  robbed,  and  which  way  the  ]):irlies 
went,  ''lie  t(dd  me  at  the  dancediouse  that  he  had  been  robbed." 
Which  testimony  of  the  witness  Dix(m  that  ('lia])nuui  told 
him  at  tho  dance-house  that  he  had  been  robbed  was  ob- 
jected to  by  the  ai)i)ellant  on  llu;  ground  that  it  was  not  irs 
(jcsUi',  but  Avas  hearsay,  whereupon  the  judge  remarked,  in 
the  presence  and  hearing  of  the  jury,  that  ])robably  the  evi- 
dence was  not  admissible  under  ilie  rule  of  res  (jcshr,  but 
might  be  admissible  as  corroborating  evidence.  A|)|ie!Iant  ob- 
jected both  to  the  te.-limony  and  the  renuirks  of  the  judge.  D" 
it  bo  conceded  that  under  some  cd'  the.  authorities  the  testimony 
as  to  what  ])roseeutor  told  Tom  Dixon  might  be  considered 
res  gesUe,  yet  we  do  not  believe  the  remark  of  the  judge  as 
to  the  reastm  of  its  admissibiiily  was  authorized.  Certainly 
there  is  no  rule  of  law  which  authorizes  the  admission  of  testi- 
mony simply  because  it  is  corroborative  of  other  testimony. 
The  remark  of  the  judgX!  iu»t  being  justified,  we  cannot  say 
that  it  was  not  calculated  to  injure  appellant's  rights  before 
tho  jury,  inasmuch  as  they  were  thus  informed  that,  in  the 
opinion  of  the  judge,  this  testimony  corr(»borated  anil  re-en- 
forced the  testimony  of  the  ])rosecutor  in  an  im])ortant  par- 
ticular. Slaijlon  V.  Slab,  J32  Tex.  Cr.  li.  33,  22  S.  W.  38; 
\QU   XV— 39 
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Chalh  V.  State,  35  Tex.  Or.  E.  11 G,  32  S.  W.  534;  rrke  x\ 
State,  35  Tex.  Cr.  Tl.  501,  34  S.  W.  022;  Kirh  v.  State,  35 
Tex.  Cr.  R.  224,  32  S.  W.  1045. 

Appellant  proposed  to  im]ioa('li  the  witness  George  Coleman 
for  truth  and  veracity  hy  Robert  Winbish.  In  laying  the 
predicate  for  such  impeachment,  the  witness  stated  that  he 
coiild  not  say  that  he  knew  Coleman's  general  reputation  for 
truth  in  the  comnmnity  in  which  he  lived,  but  that  he  thoudit 
he  knew  it.  The  Assistant  Attorney-General  contends  that 
this  predicate  was  not  sufHcient;  that  the  witness  disclosed  the 
fact  that  he  was  not  certain  that  he  Avas  acquainted  with  the 
reputation  of  said  Coleman,  and  that  conseipiently  he  could 
not  prove  by  the  witness  such  reputation;  and,  furthermore, 
that  appellant  only  offered  the  one  witness  upon  this  issue, 
and  it  was  not  competent  to  im]ieach  a  witness  by  the  testi- 
mony of  a  single  witness.  We  know  of  no  case  in  Avhich  the 
exact  question  here  presented  is  decided.  Of  course,  the  au- 
thorities hold  that  the  witness  must  know  the  general  reputa- 
tion as  to  the  particular  characteristic  before  he  is  authorizeil 
to  speak  as  to  that  matter.  Ilolhcrt  v.  Slate,  9  Tex.  App.  21!i, 
35  Am.  Tlep.  738.  We  take  it  that  on  another  trial  of  this 
case  the  witness  may  be  further  examined  in  order  to  ascertain 
definitely  whether  or  not  he  has  sutlicient  knowledge  to  speak 
as  to  the  re])utation  of  the  witness  proposed  to  be  impeaeheil. 
In  Elder  V.  Slate,  2f!  Tex.  App.  331,  9  S.  W.  CSS,  it  appears 
to  be  held  that  one  witness  is  not  sudiclent  to  impeach  another 
witness,  as  it  is  simply  oath  against  oath.  We  do  not,  huw- 
ovei',  understand  the  authorities  to  hold  that  one  witness  can- 
not 1)0  introduced  <»n  this  (piestion,  leaving  the  UKitter  of 
credibility,  along  with  the  other  te<timony  in  the  case,  to  be 
determined  by  the  jury.     Jhiller  v.  Stale,  3  Tex  App.  48. 

Appellant  excepted  to  the  chargi'  of  the  court  on  various 
grounds — among  other  things,  that  the  charge  did  not  submit 
to  the  jury,  in  its  ap])lication  of  the  law  to  the  faets,  the  ques- 
tion of  ownership  and  want  of  consent  of  \\'i]l  Chapman  to 
the  taking  of  the  property.  An  ins])ection  of  the  charge  sup- 
ports this  contention.  While  there  are  some  cases  which  hold 
that  where  some  fact  is  not  controverted,  but  admitted,  the 
court  may  in  the  charge  assume  the  fact  to  be  so,  yet  these 
arc  special  instances,  in  which  there  was  clearly  no  contro- 
versy as  to  the  fact  assumed;  the  proof  being  all  one  way  ou 
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the  question,  or  the  fact  distiiictlv  admitted.  Ordinarily  the 
])l('a  of  not  guilty  brings  in  issue  every  incul])atory  fact,  and 
the  court  should  be  careful  not  to  assume  against  appellant 
any  fact  about  which  there  might  be  any  possible  controversy. 
We  believe  the  court's  charge  in  this  respect  is  subject  to  the 
criticism  of  appellant.  The  same  observations  made  above  are 
also  applicable  to  the  court's  charge  on  alibi.  An  inspection 
of  that  shows  the  court  assumed  the  conunission  of  the  rob- 
bery by  some  one,  and  then  proceeds  to  charge  on  alibi. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and 
the  cause  remanded. 


1       it 
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State  v.  SI^rl^sox. 


133  N.  C.  Rep.   676—45  S.  E.  Rep.  507. 

Decided  October  27,  1903. 

Puactick:  When,  self-criminating  testimony  given  in  another  case 
may  be  received  in  evidence — Two  jointly  indicted  for  adultery 
and  fornication;  evidence  competent  atjainst  one  but  not  compe- 
tent against  the  other;  acquittal  of  one  and  conviction  of  the 
other;  conviction  sustained. 

1.  Appellant,  and  a  woman,  were  jointly  indicted  for  fornication  and 

adultery.  On  a  previous  occasion,  in  a  criminal  prosecution 
instituted  by  api)ollant  against  one  Reed,  the  appellant  after 
being  first  informed  by  the  magistrate,  that  he  need  not  crim- 
inate himself,  testified  that  he  had  been  intimate  with  Reed's 
wife.  On  an  other  occasion,  when  he  was  a  defendant  in  a 
prosecution  before  a  magistrate  for  burglary  and  was  there  rep- 
resented by  counsel  and  was  informed  by  the  magistrate  that 
he  need  not  criminate  himself,  he  testified  as  to  the  cause  of  his 
presence  on  the  night  of  the  burglary,  which  testimony  was 
taken  in  writing  and  signed  by  him.  Held,  that  his  testimony 
of  each  of  these  previous  occasions  was  properly  introduced 
against  him. 

2.  The  above  admissions  not  being  competent  against  the  feme  de- 

fendant, she  was,  under  the  instructions  of  the  court,  acquitted; 
but  the  jury  found  the  appellant  guilty.  He  m.oved  in  arrest 
of  judgment,  contending  that  after  her  acquittal  judgment  could  not 
be  entered  against  him.  Held,  as  the  criminating  evidence  was 
competent  against  him,  but  was  not  competent  against  her,  she 
could  be  acquitted  and  he  convicted. 


w 


G12 


AMERICAN  CRIMINAL  REPORTS. 


Supremo  Court  of  North  Carolina. 

Appeal  from  Superior  Court,  Union  County;  lion.  C.  "^F. 
Cooke,  Judge. 

Joseph  Simpson  ami  Amanda  Eecd  "W'  '  liiv  indictoil 

for  fornication  and  adultery,  and  were  tnud  at  tlie  August 
Term,  11)03.  She  was  acquitted;  hut  he  was  convicted.  JIo 
appealed.    Affiruied. 

Eohert  D.  Gilmer,  Attorney  General,  and  licdwin  tC  Slack, 
for  the  State. 

B.  W.  Lcminond,  for  the  appellant. 

Connor,  J.  The  defendant  a])]iellant  was,  ttip'lKr  wifli 
Amanda  Itced,  cliiirged  with  fornication  and  adultery.  From 
the  judgment  of  the  coui't  following  a  convictiou.  ho  prosecutes 
this  ap])eal,  and  assigns  errors  in  tlu;  rulings  of  his  honor. 

Exception  1.  The  defendant  took  out  a  warrant  hefuro 
^r.  L.  Flow,  a  justice  of  the  peace,  charging  Isaiah  Kccd, 
the  husl)an(l  of  his  c()-(lef('n(hint,  Aniamla,  with  an  assault. 
He  was  examined  as  a  witness  for  the  State  in  the  trial  be- 
fore the  justice,  and  u])on  such  examination  made  certain 
statements  whicli  tended  to  show  hahitual  illicit  intercourse 
with  the  feme  defendant.  The  justice  of  the  |ieace  (Flow) 
was  introduced  by  the  State  upon  the  trial  of  this  cause,  ;nil 
asked  in  regard  to  such  statements.  The  deK'udant  objected. 
Thereupon  the  court  examined  the  witness  respecting  the  ex- 
amination of  the  defendant.  U]ion  such  examination  llic 
justice  of  the  peace  testified  that  he  infor?ned  the  defendant 
that  he  need  not  answer  any  question  whi(di  would  criminiilc 
him,  and  that  he  maile  the  statements  volnnlarily.  ]Hs  honor 
overruled  the  defendant's  objection,  an<l  to  this  ruling,  and 
the  answers  to  the  <pu^stions  asked  the  witness,  the  defendant 
cxee])ted.  The  answers  tended  to  show  admissions  by  tlu;  de- 
fendant of  habitual  criminal  intercourse  with  his  co-defend- 
ant.    The  exc(']ition  cannot  be  sustained. 

This  court  has  unifonuly  held  that  testimony  given  by  a  de- 
fendant when  examined  as  a  witness  at  his  own  reipu'st  is 
admissible  against  him  on  another  hearing  or  trial  for  the 
same  or  any  other  oiFt'use.  Such  admissions  and  declarations 
do  not  come  within  either  the  language  or  the  reason  of  sec- 
tion 1145  of  the  Code.    Siale  v.  Ellis,  1)7  N.  C.  4-17,  2  S.  F. 
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525.  Ccrfainly,  when  llic  flofondant  irncs  upon  the  stand  as 
the  prosecutoi'  in  an  investigation  Itcinj:'  had  upon  a  warrant 
sworn  oiit  by  himself,  he  eannot  claim  sneh  indemnity  us  a  de- 
fendant who  is  examined  innler  the  ]ii-ovisi.)ns  of  section  1145. 
If,  however,  tliere  were  any  force  in  the  ex('e])tion  for  the  rea- 
son assigned,  it  is  met  by  the  fact  that  he  was  nntified  tliat  ho 
need  not  give  in  testimony  ten<ling  to  criminate  himself. 
While  it  was  not  necessary  that  his  Ilcmor  slumld  liml  the  fact 
that  the  declarations  were  volnntary,  we  think  that  snch  is 
the  reasonable  constriicticm  of  tlu;  recont.  The  justice  was 
examined  at  some  length  njxm  this  jxiint,  and  ihereujuin  the 
defendant's  objection  was  overruled,     t^lalc  v.  Ejlcr,  85  X.  C. 

Exception  2.  The  defendant  was  ni^on  trial  before  J.  A. 
Clontz,  a  jnsticc  of  the  peace,  npon  a  charge  of  burglary,  and 
was  sworn  as  a  witness  in  his  own  behalf.  The  jnstic(>  was 
asked  whether  the  defendant  was  notiiied  that  he  neetl  not 
testify  to  any  facts  tending  to  criminate  him,  and  answered 
in  the  affirmative,  saying,  ''lie  nuide  this  statement  voluntarily 
in  his  own  defense,  to  show  the  cansc  of  his  being  in  there 
that  night."  The  testimimy  was  taken  down  according  to 
agreement  between  counsel.  His  Honor  admitted  the  written 
testimony  signed  by  the  defcmlant,  to  wdiich  he  exce]tteil. 
We  arc  of  the  o])inion  that  his  Honor's  ruling  in  this  respect 
was  correct.  Tlu;  <lefendant  testilied  in  his  own  behalf,  as  h(! 
was  entitled  to  do  by  se;'ti(in  \'\7)'^  of  the  Code,  and  his  testi- 
mony taken  in  writing  and  signed  by  him  is  clearly  admis- 
sible against  him.  Slalc  v.  Ellis,  siipin.  In  this  respect  this 
case  is  distinguished  from  Slalc  v.  Fadrr,  i;52  X.  C.  101 1, 
43  S.  E.  8;>0.  .Mr.  ,Instic(>  Walker  in  that  case  clearly  says 
that  the  examination  of  the  defendant  was  had  pursuant  to 
section  1145,  and  that  the  simide  statement  that  the  witness 
"was  cautioniMl''  was  not  suflicient  to  enable  the  court  to  find 
that  the  provisions  of  the  section  for  the  protection  of  the  de- 
fendant was  com])lie(l  with.  In  this  case  it  is  stated  that  the 
defendant,  "being  duly  sworn,  testiiied,"  etc.  It  a])]H'ars  that 
he  was  represented  by  counsel  befiU'e  the  justice  of  the  ])eace, 
and  we  must  assume  that  apjiropriate  language  is  used  to  de- 
scribe wdiat  was  (hiue.  The  fact  also  ai)pears  that  he  was 
expressly   n(.tilied   that   he  need   not   testify   to   incriminating 
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facts.     The  cxooption  cannot  be  sustained.     This  ruling  di:?- 
poses  of  the  fifth  exception. 

His  Honor  instructed  the  jury  that  there  was  no  evidence 
proper  to  be  considered  by  them  against  the  feme  defendant, 
and  sul)initted  the  question  of  the  guilt  or  innocence  of  the 
male  defcndiint  under  ])roper  instructions.  The  defendant  did 
not  ask  for  any  special  instructions.  After  verdict  of  guilty, 
he  made  a  nuitinn  in  arrest  of  judgment.  In  this  court  the 
defendant's  counsel  contended  that  for  this  offense,  U])on  the 
acquittal  of  one  of  the  defendants,  no  jndgment  can  be  rcii- 
dere(l  against  the  one  convicted.  This  was  decided  in  tSlale 
V.  Maiiiar,  28  X.  C.  3  K),  and  was  held  as  law  in  this  Stale 
imtil  doubted  in  the  o])inion  of  !Mr.  Justice  Davis  in  Slule  v. 
niiu'hart,  lOG  X.  C.  787,  11  S.  E.  512.  The  questiim  came 
bcd'ore  the  court  again  in  Slaic  v.  CkIsIkiH,  109  X.  (J.  7tM,  1-1- 
S.  E.  107,  2(5  Am.  St.  ]ici).  5!)!),  Avhen  it  was  held  that  an  ac- 
quittal of  one  defendant  did  not  work  the  same  result  as  to 
the  other,  or  ]>revent  the  coux't  from  rendering  judgment.  This 
result,  when  first  suggested,  seems  illogical,  but  for  the  rea- 
sons given  in  CulshaU's  Case,  and  upon  the  authorities  cited, 
we  thiidv  it  is  correct.  It  is  evident  that,  under  the  jteculiar 
and  yet  proper  provision  in  section  1011  of  the  Code,  the 
admissions  of  a  defendant,  while  com])etent  against  the  one 
making  them,  are  not  competent  against  the  other;  a  case  may, 
as  in  this  record,  be  fully  made  out  against  one,  and  not  against 
the  other.  iSlale  v.  BaUard,  7'J  X.  C.  (i27.  A  verdict  based 
ujxin  such  testimony  wouhl,  as  to  the  defendant  not  afTected 
by  the  admissions,  ])ractically  be,  ''Xot  ])rove(l."  The  action 
of  his  Honor  in  this  case  was  based  u])on  this  principle.  Tic 
simjdy  decided  that  there  was  no  evidence  against  the  feme. 
defendant.  Khtic  v.  Lairson.  f2;]  X.  C.  744^  1)1  S.  E.  (107, 
08  Am.  St.  Jlep.  814.  It  would  work  a  strange  r(>sult  if,  as 
in  this  case,  the  male  defendant  could  opeidy  ailmit  habitual 
illicit  intercourse  with  a  woman,  and  defy  the  law  because  there 
was  no  cf)mpetent  evidence  against  her.  We  concur  in  the  ob- 
servations of  Davis,  J.,  in  Hiinhari's  Case,  supra,  which  were 
adopted  by  this  court  as  the  law  in  CulshaU's  Case,  suj)rn. 
The  testimony  coming  from  the  mah>  defendant  in  this  case 
shows  a  :  tatc  of  lascivious  conduct  on  the  part  of  the  feme  de- 
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fondant,  a  inaiTJod  woman,  and  the  malo  defendant,  justifyin, 
the  very  judgment  of  his  Iloiior. 

No  ovror. 

Douglas,  J.,  dissents. 


Ki;m,y  v.  State. 

Tex.  Crini.  Rop.— GG  S.  W.  Rep.  774. 

Decided  February  4,  1902. 

PiiACTiCE— Appkat,— Dkatti   OF  AiTKi.i.AM':     Status  of  sureties  on  ap- 
peal bond. 

In  a  criminal  case,  the  doatli  or  tlie  appellant  pending  an  appeal, 
abates  the  prosecution  from  which  the  apiual  was  taken. 

Court  of  Criminal  .\p]H'a]s  of  Texas. 

A])])eal  from  Johnson  (Jounty  Court ;  Hon.  W.  D.  IMcCoy, 
Judge. 

E.  T.  Kelly,  convicted  of  eriui(\  dies  ]i('uding  liis  ajtpeal,  and 
his  a])peal  IxMng  dismissed  at  a  prior  term  the  dismissal  set 
aside  and  action  dismissed. 

OnhlsinHh  <0  Wmlrr,  for  the  a]i]iollaut. 

Hubert  A.  John,  Assistant  Allorney  Cencral,  for  the  State. 

T)itooKS,  J.  At  a  former  day  of  this  term  the  a]>iieal  in  tin's 
cause  was  dismissed  and  ahated  on  account  of  the  death  of  ap- 
])('llaiit,  and  the  judgment  of  this  court  provided  "that  appel- 
lant, E.  T.  Kelly,  as  ]u'iiu'ipal,  and  J.  1).  (icddsmith  and  J. 
\\\  Flooro,  as  sureties  on  his  I'ecoguizance,  ]>;!v  all  costs  herein 
incurred  in  this  court,  and  that  this  decision  he  certified  he- 
low  for  observance."  Since  the  dismissal  of  this  cause  tho 
sureties  by  attcu'iiey  have  iiled  a  motion  to  reform  the  judg- 
ment, and  absolve  tliem  from  any  liability  on  llu;  jjriucipal's 
bond,  on  the  ground  that  ajipclhmt  died  cm  the  7th  day  of 
Xoveudter,  1!K)1,  bt^fore  the  cause  was  snl)mitt(Ml  to  this  court 
or  acliim  of  any  kind  taken  thereon.  This  motion  is  sustained 
by  proper  ailidavits.  And  a]i]H'llant  cites  us  to  March  v.  Stale, 
a  Tex.  Ai)p.  ir**),  in  whiidi  the  court  says:  '*lu  a  criminal  ])ros- 
eeution,  when  the  accused  has  taken  an  appeal  in  the  manner 
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proscribed  by  law,  the  prne('o<liiig  is  still  peiuliiig  and  mulo- 
toruiiiu'd  until  the  a])j)oal  shall  have  been  decided,  and  that,  in 
case  the  a])pellant  die  whilst  the  ai-peal  is  pending  and  inido- 
tcrniiiied,  the  prosecution  or  the  criminal  action  does  not  sur- 
vive, but,  on  the  death  of  the  ai»|)ellaut  jiendiug  the  appeal,  llio 
prosecution  abates  in  toto,  whatever  be  the  judgment  a]>pealcj 
from."  This  case  is  directly  in  ])oint,  and  sustains  appelhuu's 
contention.  It  is  therefore  ordered  by  this  court  that  the  jiKlji- 
nient  lieretofore  rendered  in  this  cause  l)e  reformed,  and  that 
the  sureties  above  named,  together  Avith  a])]H'llant,  be  in  all 
things  released  and  relieved  from  any  and  all  custa  that  have 
or  may  accrue  by  virtue  of  the  lu-osecutiou. 


Statk  v.  IviXG. 

174  Mo.  G47— 74  S.  W.  Rep.  G27. 

Decided  May  19,  1903. 

PBACTTrE — EXAMTXATIOX    OF    JlltOUS — Al.IIlT— AliCirMKNT    OF    CotTXSET. — 

EviiiKNCi:    01'     Giii.T    Siioii.i)    Hk    C'i.!:ai! — 'I'ksiimonv     ok    Co-Indk  hi; 
Unwoutuy  of  Bi;i.ii:r — Ouhkukd  That  lui';  Dia-i;.M)A.NX  lii:  UisciiAii(ii:i), 

BtCAL'Si;   of    I.N.Sl  FFKIl.NT    EviliK.NCK. 


1.  A  defendant  on  trial  is  not  required  to  make  out  the  defcnsp  of 
alibi  beyond  a  reasonable  doubt.  If  the  testimony  is  of  sucli  a 
character  as  to  rai.se  a  reasonahle  doulit  in  the  mind  of  tlie  jury 
as  to  his  presence  at  the  time  of  tlio  commission  of  the  crime, 
that  is  all  the  law  requires. 

2.  A  liberal  latitude  should   be  Riven  the    lefendant  in  the  examina- 

tion of  the  panel  of  jurors  on  their  voir  dire. 

3.  A  co-indictee  had  on   the  previous  day   been   trlot]   an'    convi'ted 

as  a  party  to  the  same  larceny  and  bnrulniy  for  wliieh  derendiiiu 
was  beiUK  tried,  aiul  one  of  the  veniremen  teslilied  tiiat  he  liaii 
heard  liis  testimony  and  two  otlu'rs  that  thoy  had  heard  his  and 
that  of  two  ofUcers;  but  ail  three  were  retained  as  members  el' 
the  trial  jury.  Held,  ihat  (hey  could  not  be  (he  judge  of  tlioir 
own  Impartiality,  and  that  the  court  should  not  liave  confined  i\o- 
fendant  on  their  voir  dire  examination  to  a  simple  inquiry  of 
whether  or  not  they  had  formed  from  hearing  (hat  teslimony 
an  opinion  of  defendant's  guilt  or  innocence,  but  he  had  a  right 
to  the  impressions  niaile  on  their  minds  thereby. 

4.  It  is  highly   improper   for  the   prosecudn;^   a((orney    in   his   argii- 

tnent  to  the  jury  to  refer  to  the  defendant  as  "an  ex-convicL" 
without  any  proof  upon  which  to  base  it. 
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5.  For  the  support  of  the  verdict  finding  defendant  guilty  of  lar- 
ceny and  burglary,  the  State  relies  largely  on  the  testimony  of 
a  co-indlctee,  who  on  the  day  previous  to  the  trial  had  been  con- 
victed, and  who  at  the  trial  said  that  the  other  two  co-indictees 
urged  him  on  the  night  the  crime  was  committed  to  go  with  tlu-m 
and  rob  the  tailoring  shop,  and  when  he  refused  they  said  they 
were  going  anyhow,  and  four  suits  of  clothes  and  other  things 
were  stolen,  and  these  were  found,  not  in  the  possession  of  de- 
fendant, but  in  that  of  this  witness,  and  the  third  co-indii  tee,  and 
the  evidence  further  shows  that  the  witness  and  defendant  hail 
had  a  difficulty  and  certain  letters  introduced  by  the  Slate  as 
having  been  written  by  defendant  to  the  witness,  disclose  no 
adinowledgnient  of  guilt,  but  an  effort  to  reconcile  a  man  whom 
he  feared  was  about  to  do  him  some  injustice  in  connection  with 
the  crime.  Held,  that  the  witness  was  unworthy  of  belief,  and 
the   defendant    should   be    discharged. 

C.  Defendants  should  not  be  convicted  upon  mere  sus|)icioa  of  guilt 
or  even  strong  probabilities  of  guilt;  to  warrant  their  conviction, 
the  testimony,  when  the  whole  is  considered,  should  be  clear  and 
convincing,  entirely  satisfying  the  minds  and  consciences  of  the 
jury. 

Supreme  Court  of  ^Missouri. 

A]i])o:il  from  Criminal  Court,  .Tacl<son  Couuty;  TTon  John 
\V.  Woft'onl,  Judge. 

John  B.  King,  convicted  of  burglary,  a])[)eals.    Kcverscd. 


i  ' ' ' 


l^liil  D.  CAcar,  for  the  appellant. 

Ediravd  C.  Crow,  Attorney  (icneral,  and  C  D.  Conim,  for 
llie  State. 

Fox,  -T.  On  llie  2Tlii  day  ..f  :\rareli,  11»02,  tlio  prosecuting 
iitloi'uev  of  .lacksnn  Couiily,  Missi.nii.  lilcd  an  information  in 
Mpcn  cnurt  charging  the  dcrciulanl,  (liarles  Colden  and  Jiay- 
ini>nd  liurns  with  the  oiTciise  of  liurglary  ami  larceny. 

It  w.H  alleged  that  on  the  oth  day  of  .lanuary,  1002,  the 
(I(l\-ndants  broke  into  and  entered  a  lailnr  shop  of  one  Josei»h 
Toi>]iing,  and  that  they  stole;  four  jtairs  (tf  jnints  and  one  coat 
wiiii'h  were  found  in  said  shop,  and  whieh  were  in  tlu;  custody 
of  said  'roi>ping.  The  (Ud'endinits  were  duly  arriiimied,  and 
on  the  ai)])lication  of  defendant  liurns  a  severance  was  granted, 
and  the  State  eh'ctcd  to  hrsl  try  llie  defendant  ISurns.  lie 
was  tried  and  convicted.  Aflerwards,  upon  a  trial  had  upon  an 
issue  joined  bi'lwi'cn   the   State  and  this  appellant,   John  V>. 
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King,  he  was  found  guilty,  and  sentenced  to  imprisonment  in 
the  i)enitentiary  for  a  term  of  six  years. 

After  ha\ing  his  motion  for  new  trial  overruled,  ho  duly 
appealed  from  the  judgment  of  conviction.  It  is  conceded  W 
both  the  State  and  defendant  that  the  body  of  the  crime — tho 
burglary  and  larceny — was  fully  established  by  the  evidence. 

The  State  in  this  case  relied  chiefly  np(m  the  testiiuony  of 
Burns  to  su])]iort  the  verdict  against  this  defendant.  It  must 
be  remembered  that  Ihirns,  the  ])rincipal  witness  for  the  Slate, 
was  jointly  indicted  with  the  defendant  in  this  cause,  and  was 
tried  the  day  before  this  case  was  tried,  and  convicted.  That 
part  of  liurn's  testiu'-cny  which  undertakes  directly  to  connect 
this  defendant  with  the  burglary  and  larceny  charged  is  as 
follows : 

*'Q.  When  did  you  sec  King  and  Golden  next?  A.  T  seen 
them  Sunday  evening — Sunday  evening  about  10:30  or  11. 
o'clock. 

''Q.     AVhere?     A.     At  the  Cosy  rtestaurant." 

'*Q.  AVhere  is  that?  A.  That  is  k^tween  'Mam — or  be- 
tween Walnut  and  Grand  avenue  en  Thirteenth  street. 

"Q.  How  near  is  that  to  the  southwest  corner  of  Thirteenth 
and  Main?     A.     I  should  judge,  about  a  block  and  a  half. 

''Q.  "What  did  you  do  there  in  the  restaurant?  A.  Why, 
I  was  in  there  eating  lunch  when  those  two  gentlemen  canio 
in. 

"Q.    When  King  and  Golden  came  in  ?    A.    Yes,  sir. 

"Q.     Did  you  meet  thein  outside  afterwards?     A.     Yes  sir. 

"Q.  WlK;re  did  you  go?  A.  We  went  to  the  corner  (if 
Grand  avenue  and  Thirteenth  street,  and  had  a  coii|ile  drinks 
there,  and  fmm  there  we  went  to  Thirteenth  and  ^lain  streets. 

"Q.  What  corner?  A.  Why,  it  is  the  south — the  south- 
west corner. 

"Q.  Southwest  corner  of  Thirteenth  and  Main.  A.  Yes, 
sir. 

"Q.     Is  there  a  sahxm  there?     A.     Yes,  sir. 

"Q.  How  near  is  that  to  Topping's  tailoring  shop — to  3 
West  Thirteenth  street?  A.  That  would  be  about  four  or  live 
doors,  I  would  judge. 

"Q.  How  long  did  you  stay  there  in  that  saloon?  A. 
Probably  twenty-live  or  thirty  minutes. 
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"Q.  What  time  did  you  get  out  from  there?  A.  Well,  I 
sbould  judge,  right  close  about  12  o'clock. 

'•<}.  Well,  now,  after  you  came  out  of  the  saloon  T  will  ask 
you  to  tell  the  jury  whether  this  defendant,  King,  rnd  (ioldcn 
at  that  time  asked  you  to  go  in  with  them  and  burglarize  this 
stored    A.    Why,  they  spoke  about  it;  yes,  .sir. 

"Q.  What  did  they  say  ?  A.  Well,  they  wanted  me  to  go— 
\vant(!d  to  know  if  1  wanted  to  go  into  sonu;  tailor  .^hop.  T 
didn't  know  at  the  timc^  where  this  tailor  sho])  was  at.  'I'licv 
wanted  to  know  if  I  wanted  to  go  in  and  get  Sdiiie  clotlics, 
and  I  told  them  no,  I  did  not.  We  had  a  few  words  about  it, 
and  I  told  them  I  wouldn't  have  nothing  to  do  with  it,  and  thisy 
said  they  was  going  anyway. 

"Q.     Who  said?     A.     King  and  Golden. 

"(J.  Now  say  what  each  one  said.  Did  ihey  both  say  it,  or 
just  one?    A.     If  I  remeudier  right,  they  both  said  it. 

"Q.  Where  did  you  leave  them?  A.  I  left  them  on  the 
coru(>r  of  Thirteenth  and  ^lain  street. 

"Q.  What  time  of  night?  A.  I  should  judge  it  was  a 
little  after  twelve  o'clock. 

*'(J.  What  did  King  say,  if  anything,  when  you  left?  A. 
He  says,  'Burns  will  talk  around  about  it,  al)ont  doing  any- 
thing, and,  when  you  come  to  do  it,  ho  won't  do  it;'  and  I 
told  him  I  wouldn't  have  anything  to  do  with  it. 

"Q.  Were  there  any  skeleton  keys  or  burglar  tools  there? 
A.  Why,  I  am  not  ])ositive.  I  think  this  man  (Joiden  said 
he  had  a  key  he  could  o]ien  the  door  with." 

liobert  E.  Phelan,  Avho  was  connecteil  with  the  police  de- 
partment, was  introd\iced  by  the  State.  TFe  arrested  all  three 
of  the  defendants,  who  were  jointly  indicted.  They  were  at 
different  places  when  they  were  arrested.  Phelan  fiirtln'r 
stated  that,  when  he  arrested  King,  King  stated  he  did  not 
know  anything  about  the  burglary,  and  the  record  discloses 
that  he  at  all  times  denied  having  any  connection  with  it. 
This  police  otlicer  says  he  found  the  goods  stolen  at  the  time 
of  the  burglary  in  the  ])oss(>ssion  of  ISurns  and  Golden,  lie 
does  afterwards  say  that  this  defendant  was  in  possession  of 
the  goods,  but  this  statement  is  explained,  which  clearly  indi- 
cates that  defendant  was  not  in  the  ])osscssion  of  the  stcjleu 
goods.  The  record  further  discloses  that  all  of  these  defend- 
ants— Golden,    Burns,    and    King — after   they   were    arrested, 
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had  a  pvcllinlnary  lioai-iiig.  At  this  exaniiiiatidn  it  fiirtlici' 
appears  that  (Icfcndants  Golden  and  IJurns  did  not  testify,  Imt 
that  Kiiij?  did  testify  as  a  witness.  It  is  also  disclosed  that 
]]nrn3  and  Kinji'  had  a  dilKcnlty  or  a  fight.  Tt  is  insinnulcil 
that  this  resulted  from  King's  refusal  to  testify  in  Ihirn's  l)e- 
half.  However,  it  does  not  clearly  a]»i)ear  as  to  what  oc- 
casioned the  light  hetween  King  and  IJurns,  hut  it  does  ap- 
l>car  from  iJurn's  own  statement  that  they  ha<l  a  diflieulty. 

'Vhv  following  letter  was  introduced  hy  the  State,  marked 
"Kxhil.it  A"': 

"Dear  Friend  Tiny — Xow  here  is  what  you  want  to  send  to 
Uadley  if  you  want  to  do  the  right  thing  and  he  a  nian  with 
me,  for  T  am  certainly  going  to  stick  with  you  Durns  as  sure 
as  there  is  a  God  in  heaven — you  hnow  T  can  nud\e  $2. .10  a 
day  liuework  right  hero  in  K.  C.  and  you  know  also  I  can  go 
the  other  route — !i.  II.  train  service  anytliiug  that  good  coin 
is  connecleil  with — 1*11  show  you  that  there  is  one;  [j  man 
among  so  many  dirty  bastards.  T  been  used  to  raud.liug  with 
I  I  ])eo|ile  all  my  life  and  don't  do  anylhing  else  and  when 
I  say  I  will  (li>  anylhing  I'll  do  it  if  its  in  my  power  or  if 
any  one  else  can  do  it  for  I.  will  go  together  with  a  llu/.z  saw 
OIK!  tiiiu!  in  a  ease  like  that.     Xow  I  tell  vou  IJav  this  is  the 
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the  big  House,  ^'ou  know  there's  no  evidence  against  nie  iV 
I  can't  be  convicted  so  there's  no  use  f(U'  us  to  do  lime  or  bin-k 
each  other  for  it  will  diudi  us  both. — \ow  Ray  do  this  and  you 
know  you  are  doing  the  s(|uare  i'  right  thing  for  a  frienil  ».V 
a  man  that  will  slick.     [Sigiu'd]  J.  J>.  King." 

There  were  two  oilier  letters  introduced,  ou(!  by  the  defend- 
ant and  one  by  the  Stale,  marked  "Kxhibit  C  and  D."  Tlirse 
letters  were  intro(luced  as  being  explanatory  of  letter  marked 
"Exhibit  A."     Witness  liurns  admits  that  lu;  sent  these  letti.Ts 


to  tl 


le  ])roseculiug  attorney. 


All  of  these  letters,  if  written  b 


this  defendant,  as  teslitied  to  by  IJurns,  may  be  susceptible  <if 
inferences  indicating  that  defendant  nniy  have  had  some  con- 
nection with  the  otVensc!  charged.  Tlu;  most  that  can  hv.  said  of 
them  is  that  they  create  a  sus])icion  against  him.  This  is  snb- 
slanlially  the  testimony  upon  which  this  conviction  is  based. 

On  the  part  of  the  defendant,  he  testified  in  his  own  behalf. 
His  statements  as  a  witness  were  consistent  and  in  harmonv 
with  what  he  had  stated  to  the  ollicers  when  (]uestiuucd  ou  this 
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subject.  Upon  tlio  dcfonso  of  an  alihi,  intcrposod  by  doffiid- 
ant,  uuiiicrous  witiK-sscs  were  intniducod.  AVliilo  this  Icstitimny 
was  not  so  clear  and  coiivinciuf:^  as  to  cstablisli  his  ahsfiico  from 
the  i»laro  of  tlic  commission  of  the  erimc  lu'vond  a  roasnnahlo 
doubt,  yet  it  was  a  rcasonalilo  fair  .showiufi',  by  wiiiu'sses  who 
were  laboring  men  and  not  impcaclu'd.  Ilo  was  not  n'(|iiir(jd 
to  make  out  this  dcfcnso  beyond  a  reasonable  doubt,  but,  if 
the  testimony  was  of  sueh  a  character  as  to  raise  a  reasuuablo 
doubt  in  the  mind  of  the  jury  as  to  his  presence  at  llie  time 
of  tliP  commission  of  tho  otl'ense,  this  was  all  tlu;  law  reipiired. 
Our  attention  is  first  directed  to  the  error  couiiihiiued  of  in 
the  iuijianeling  of  the  jury  to  try  this  cause.  It  apjiears  from 
the  record  that  three  of  Iho  jurors  })resi'iited  for  exainiuatiou 
on  their  voir  dire  (Coleman,  flyers,  and  llanuin)  were  in  the 
courtroom  the  day  before,  when  IJurns  was  tried  and  convicted 
of  the  oifensc  charired  against  this  defendant;  that  tluy  heard 
a  i)art  of  the  testimony  a.aainst  Jiurns.  That  we  may  fidly 
comjtrehend  this  examination,  we  will  here  (]Uotc  from  the  rec- 
ord in  respect  to  this  examination:  ''I'lton  the  examination 
of  the  jurors  for  qualilication,  the  following  questions  were 
asked  of  Juror  J.  W.  Coleman: 

**J)y  ^Ir.  Iliggs:  Q.  Were  you  in  court  yesterday  during 
the  trial  of  lJurns?     A.     T  was  here  a  while. 

"Q.  How  many  witnesses  did  you  hear  testify  ?  A.  I  heard 
])art  t)f  Hum's  talk. 

"(i.     Part  of  Hums' talk?    A.     Yes,  sir. 
'"Q.     Did  you  consider  it  only  talk,  or  testimony?     V>y  the 
Court:     Oh,  don't  mind  altout  that.     A.     AVeli,  you  can  have 
it  talk  or  testimony — either  one. 

"(J.  AVell,  from  what  you  heard,  did  you  forui  any  im- 
l)ression  or  opinion  whether  a  burglary  had  been  coumiitled  or 
not? 

"]>y  ^Fr.  ITadley:    I  object  to  that,  your  honor. 
"l>y  the  Court:     I  don't   think  that  is  the  question.     The 
questi(m  is,  did  you  form  any  opinion  from  what  you  heard  as 
to  the  guilt  or  innocence  of  dtdui  15.  King^    A.     Xo,  sir. 

''(To  this  nd ing  of  tho  court  the  defendant  then  and  there 
duly  excepted,  and  still  excepts.) 

'',I>y  the  Court:  Is  your  uiind  jierfectly  impartial  between 
the  State  and  the  defendant?    A.     Yes,  sir. 
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"Q.  Did  you  form  any  impression  or  opinion  whether  any 
larceny  had  been  committed  or  not? 

"(Objection  by  the  State  sustained,  to  which  ruling  of  the 
court  the  defendant  then  and  there  duly  excepted,  and  still 
excepts.) 

''By  Mr.  Riggs :  I  understand  that  that  same  question  ought 
not  to  be  put  to  any  other  jurors? 

"By  the  Court:  I  hold  it  is  improper  to  ask  whether  they 
have  formed  an  opinion  as  to  whether  larceny  was  committed 
or  not,  or  whether  burglary  was  committed  or  not.  You  can 
ask  them  the  question  as  to  ^\liether  they  have  formed  an  opin- 
ion fi'om  any  source  at  all  as  to  the  guilt  or  innocence  of  John 
B.  King,  and  if  their  minds  are  perfectly  impa  tial  between 
tl-3  State  and  John  B.  King,  and  if  they  can  hoar  the  evidence 
and  render  a  fair  and  imi>artial  verdict  between  the  State  and 
the  defendant;  but  I  don't  hold  you  to  those  questions  I  have 
asked,  at  all,  but  I  say  they  are  ]>roper  questions  to  ask. 

"(To  this  ruling  of  the  court  the  defendant  then  and  there 
duly  cxoej)tod,  and  still  excepts.) 

"In  the  examination  of  Juror  J.  B.  Myers,  the  followi.ig 
questions  were  asked,  and  rulings  made: 

"Q.  Wore  ycm  in  the  court  yesterday  during  the  trial  of 
liurns?    A.     Bart  of  the  time. 

"(^.    You  heard  part  of  it  ?    A.    Yes,  sir. 

"(J.  AVhicli  witnesses  were  testifying?  A.  Why,  there  was 
three  of  them — two  officers  and  the  defendant. 

"(J.  Xow,  from  the  testimony  given  by  tlie  (»fficers  and  the 
testiin<my  given  by  the  defendant  on  the  trial  of  Mums,  did  you 
form  any  impression  or  opinion  concerning  the  facts  which 
these  officers  and  Burns  testified  to? 

"]iy  the  Court:    You  needn't  answer  that  questi<»n. 

"To  this  ruling  of  the  court  the  defendant  then  and  there 
duly  excepted,  and  still  excepts. 

"In  the  examination  of  Juror  J.  B.  Ilaman,  the  following 
questions  were  asked,  and  rulings  made: 

"(^.  Were  you  in  court  yesterday  during  the  trial  of  Burns? 
A.    Yes,  sir. 

"Q.  llow  many  witnesses  did  you  hear  testify  ?  A.  Heard 
the  two  officers  and  i)art  of  l>urns'  testimony. 

"(i.     And  you  heard  what  th(>v  testified  to?     A.     Yes,  sir. 

"Q.     From  so  much  of  the  testimony  as  you  heard  did  you 
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form  any  impression  or  opinion  concerning  the  facts  which 
they  testified  to? 

"By  the  Court :    You  needn't  answer  that  question. 

"To  this  ruling  of  the  court  the  defendant  then  and  there 
duly  excepted,  and  still  excepts." 

It  will  be  observed  that  these  jurors  were  present  at  least 
part  of  the  time  the  day  before  in  the  trial  of  defendant  Burns 
for  the  same  offense  this  defendant  was  being  tried.     They 
heard  part  of  the  testimony.    Defendant  had  the  unquestioned 
right  to  have  a  panel  of  impartial  and  qualified  jurors  from 
which  to  make  his  challenges.     The  testimony  in  the  case  of 
]')urns  involved  material  questions  in  the  trial  of  this  defend- 
ant.    The  identical  burglary  and  larceny  was  bciug  inquired 
about,  and,  in  addition,  the  identity  of  the  stolen  property  was 
a  subject  of  inquiry,  all  of  which  were  involved  in  this  case. 
Conceding,  for  the  purposes  of  this  case,  that  the  answers  to 
the  questions  pr<>])ounded  would  not  have  furnished  sufficient 
grounds  for  a  challenge  for  cause,  to  enable  him  to  intelligently 
determine  his  peremptory  challenges,  defendant  clearly  had  the 
right  to  ascertain  by  appropriate  questions,  the  influence  the 
hearing  of  the  testimony  in  the  llurns  case  had  upon  the  minds 
of  the  panel  of  jurors  from  which  he  was  to  make  his  chal- 
lenges.   In  the  case  of  Slale  v.  Mann,  83  'Mo.  5S9,  this  subject 
is  very  ably  and  fully  discussed,  and,  after  a  very  exhaustive 
review  of  all  the  cases,  the  court  announced  the  very  just  and 
appropriate  rule  which  should  be  adojtted  under  our  statute — 
that  "a  liberal  latitude  should  be  allowed  in  the  examination  of 
the  panel  of  jurors  on  their  voir  dire."     In  the  case  of  Slate 
V.  Foley,  144  [Mo.  fiOO,  40  S.  W.  7:53,  the  court  discusses  fully 
the  q\iestion  of  competency  of  jurors.    The  juror,  in  that  case, 
stated  upon  his  examination  that  he  could  give  the  defendant 
a  fair  trial,  but  he  further  stated  that  he  was  present  at  the 
first  trial  of  the  defendant,  and  had  formed  an  o])inion.    The 
court  very  pro])erly  held  that  the  juror  could  not  be  the  judge 
of  his  OAvn  disinterestedness,  and  that  it  was  error  in  the  trial 
court  to  accept  him  as  one  of  the  ]ianel.    It  may  be  true  that 
the  mere  fact  of  hearing  a  part  of  testimony  in  the  Burns  case 
would  not  disqualify  the  jurors.     But  we  think  it  was  very 
pertinent  for  defendant's  counsel  to  propound  the  questions  as 
heretofore  quoted,  with  the  view  of  ascertaining,  first,  as  to 
their  competency ;  secondly,  it  was  a  legitimate  inquiry  for  the 
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purpose  of  intelligently  determining  his  challenges.  The  fact 
that  a  burglary  and  larceny  had  been  comtnitted,  and  the 
identity  of  the  stolen  property,  were  as  material  in  the  triiil 
of  this  defendant  as  thev  were  in  the  trial  of  ]Burns,  and  tlu; 
defendant  had  the  right  to  ascertain  the  impressions  of  the 
jurors  from  hearing  this  testimony,  and  it  was  error  to  refuse 
an  examination  on  the  part  of  the  defendant  on  that  sub- 
ject. 

It  is  next  insisted  that  error  was  committed  by  the  trial 
court  in  not  rebuking  the  prosecuting  attorney  on  account  of 
improper  remarks  made  in  his  closing  address  to  the  jui*y. 

The  remarks  of  the  prosecuting  officer,  the  excei)tioiis,  and 
remarks  of  the  court  are  disclosed  by  the  record  as  follows: 

"We  except  to  the  remark  of  the  prosecutor  that  Burns  testi- 
fied that  he,  the  defendiiut,  and  the  other  man  named  in  the 
indictment  had  concocted  the  scheme  in  the  restaurant  of  rob- 
bing Tojjpiug's  place. 

"I  want  to  object  to  the  reuiark  of  the  prosecuting  attorney 
that  'the  defendant  is  an  ex-convict.' 

"(Hy  Court:     That's  im])n}])er.)     It  is  imi)roper. 

*'I  desire  to  exce])t  to  the  remark  of  the  i)r(»seeutiiig  attor- 
ney in  referring  to  the  defendant  as  'other  burglars.'  " 

There  was  on  the  part  of  the  State  an  extremely  earnest 
eifort  to  show  that  the  defendant  had  been  a  convict  in  I  be 
])enitentiary  of  Illinois.  We  have  carefidly  examined  tlie  ef- 
forts of  the  State  in  this  respect,  and  we  take  it  that  it  must 
be  condoled  that  there  was  no  comj)etent  proof  establishing  that; 
fact.  It  was  highly  impro])cr,  on  the  i)art  of  the  prosecuting 
ofHcer,  after  failing  to  prove  this  fact,  to  refer  to  the  defendant 
as  an  ex-c<»nvict,  without  any  proof  u])on  which  to  base  it. 
Kf'presentatives  of  the  State,  in  their  etl'orts  to  preserve  the 
dignity  of  the  Commonwealth,  should  be  comiuended  for  their 
zeal  and  earnestness;  but,  on  the  other  hand,  they  must  not  be 
so  blinded  by  i\\v\v  desire  for  conviction  as  to  lose  sight  of  the 


rights  of  the  defendant. 


The  defendant  is  entitled  to  a  fair  and  impartial  trial,  and 
th's  reference  to  him  before  the  jury  was  unwarranted  by  the 
proof,  and  shoidd  have  been  condemned  in  langtmge  by  the 
conrt  aulficiently  strong  to  have  destroyed  any  injnri(»us  effect 
it  may  have  had  in  this  trial. 

It  mav  be  that  the  character  of  the  criminal  classes  in  the 
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large  cities,  with  wKu-h  prosecuting  officovs  arc  roquircl  to 
(leal,  is  a  suflicieiit  ajx.loiiv  for  the  teiidciicy  of  this  record, 
disclosing,  as  it  does,  an  etTort  to  convict,  ri.uh.t  or  wn.ng;  hut 
it  must  not  he  forgotten  that  the  rules  of  law  and  jjroper 
criminal  procedure  arc  ap])1ieal)le  alike  to  all  suhdivisions  of 
the  State. 

This  hrings  us  to  the  last  and  most  important  question  in  this 
case:  Is  the  testimony  in  this  cause  suthcient  to  support  the 
verdict? 

The  Attorney  General,  in  this  statement  preceding  the  ])oints 
and  authorities,  says:  "It  seems  to  us  that  the  case  was  fairly 
tried,  hut  we  feel  it  incnmheut  u])on  us  to  say  that  the  evi- 
dence to  sustain  tin's  verdict  is  not  entirely  satisfactory  to  our 
minds,  and  we  Avish  to  invite  a  careful  consideration  of  the 
testimony  hy  this  court." 

This,  su])])orted  by  the  donhtful  exjiressions  of  the  learned 
trial  judg",  when  the  demurrer  was  otl'ered  to  the  evidence  at 
the  close  of  the  State's  case,  where  he  says,  "I  believe  I  will 
let  it  go  to  the  j'lry,''  ])articularly  invites  our  attention  to  the 
testimony  upon  which  this  defendant  was  convicted. 

For  tlie  sup])ort  of  the  ver<liet  in  this  case,  we  must  look 
chiefly  to  the  testimony  of  Ihirns.  We  must  absolutely  be- 
lieve what  he  says  is  true,  and  then,  in  addition,  must  indulge 
in  the  ]tresum])tion  that  defendants  King  and  Golden  went  and 
commit te(l  this  hurgliU'v  and  larceny.  Ihirus  says  that  about 
12  o'clock  at  night  he.  Golden,  and  King  were  together  near 
the  ])lacc  of  the  burglary.  Golden  and  King  wanted  him  to  go 
with  them.  He  would  have  nothing  to  do  with  it,  and  "they 
said  they  were  going  anyway." 

Tt  will  he  observed  that  he  swears  that  he  had  nothing  to  do 
with  this  burglary.,  yet  he  and  Golden  were  found  in  the  ) 
session  of  the  stolen  goods;  and,  the  day  before  this  case  Avas 
tried,    12   jurors   tlatlv  contradicted   this   statement,   for  they 
found  him  guilty  of  tlie  burglary,  as  charged. 

Th(^  State  occupies  rather  a  novel  ]iosition  as  to  this  witness 
Jurns.     lie  is  introduced  hy  the  State  as  its  chief  witness,  and 


1 

ordinarily  a  party  introducing 
and  veracity, 


a  witness  vouches  for  his  truth 
tv,  vet  the  State  is  comiielled  to  admit  that  the  por- 


tion of  Hums'  testimony  that  he  had  nothing  to  do  Avith  this 
burglarv  is  absolutely  false.     This  is  the  only  position  to  be 
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taken,  for  doubtless  the  clay  before  tlic  prosecuting  attonicy 
insisted  that  ho  was  present  and  did  participate  in  the  burglary. 
We  are  then  confrdutcd  with  this  position:  TJurns'  testimony 
is  all  false,  except  that  part  which  connects  this  defendant 
with  this  offense;  and  that  testimony,  the  State  contends,  is. 
absolutely  true.  Viewing  all  the  testimony  in  this  case — that 
Burn?  and  Golden  were  found  in  ])ossessi()n  of  the  stolen  goods, 
that  a  jury  convicted  the  defendant  Burns,  and  that  no  part 
of  the  stolen  property  was  found  in  the  possession  of  this  de- 
fendant— we  are  of  the  opinicm  that  Burns'  testimony  is  un- 
worthy of  belief.  As  to  the  letters  Avhich  ]>urns  says  this  de- 
fendant wrote,  and  reijuested  them  sent  to  the  prosecuting  at- 
torney, while  inferences  may  be  drawn  from  theui  unfavorable 
to  defendant,  yet  they  contain  no  admissions  of  guilt;  and, 
furthermore,  it  must  be  noted  that  the  testimony  discloses  that 
Burns  and  this  defendant  had  a  difficulty,  and  these  letters,  if 
written  by  this  defendant,  are  but  an  effort  to  rec(mcile  a  man 
with  whom  he  had  a  difficulty,  and  whom  he  feared  w(udd  do 
him  some  injustice.  However,  you  can  give  them  their  worst 
construction,  and  tluy  create  but  mere  suspieions  of  guilt  on 
the  i)art  of  this  defendant. 

Viewing  all  the  testimony  in  this  cause,  it  is  a]>parent  that 
it  is  not  that  clear  and  convincing  jiroof  of  the  guilt  of  the  de- 
fendant Avhich  authorizes  his  cnviction.  Its  tendency,  at  most, 
is  oidy  calcidated  to  create  a  ^  picion  that  he  was  imjdicated 
in  the  commission  of  the  ofTcnse.  Defendants  should  not  bo 
c(mvicted  upon  mere  suspicions  of  guilt,  or  even  strong  proba- 
bilities of  guilt.  To  warrant  their  conviction,  the  testimony, 
,vhen  all  considered,  should  be  clear  and  couviucing,  entirely 
satisfying  the  minds  and  conscience  of  the  jury. 

This  defendant  may  be  guilty.  If  so,  the  testimony  fails 
to  show  it  satisfaet(jrily ;  and,  if  he  is,  it  is  better  that  he 
esca])e,  than  to  nud<e  a  ])reei'(Ient  that  nuist  be  general  in  its 
application  of  the  guilty  and  innf)cent  alike. 

Entertaining  the  views  as  herein  expressed,  the  judgment 
will  be  reversed  and  the  defendant  discharged. 

All  concur. 
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People  v.  Elliott. 

172  N.  Y.  14G,  60  L.  R.  A.  318—64  N.  E.  Rep.  837. 

Decided  October  7,  1902. 

Procedi-re:  As  to  the  testimony  of  a  deceased  tcitncss,  taken  at  a 
previous  trial — Uiiconstitutional  methods  of  the  prosecution  de- 
nounced. 

1.  Although  the  New  York  statute  entitled,  The  Bill  of  Rights,  grants 

to  the  accused  the  right  "to  meet  the  witnesses  against  him  face 
to  face,"  and  the  Code  of  Criminal  Procedure  does  not  ex- 
pressly authorize  the  introduction  of  testimony  of  deceased  wit- 
nesses, yet  by  virtue  of  the  Code  of  Civil  Procedure,  in  the 
trial  of  a  criminal  case,  the  testimony  of  a  deceased  witness,  given 
by  him  in  a  former  trial  of  the  same  c.-se  and  on  the  same  issue, 
and  in  the  presence  of  the  accused,  may  be  received  in  evidence 
against  him. 

2.  Several  decisions  on  tlie  same  general  subject  reviewed. 

3.  Methods   of   procuring   evidence   on   part   of   the   prosecution   de- 

nounced. 

Court  of  Appoals  of  New  York. 

Ai)iK'al  from  Supreme  Court,  Appellate  Division,  Third  de- 
partment. 

Frank  P.  Elliott,  convicted  of  crime,  and  from  a  jud.aniont 
of  the  Appellate  Division  (73  N".  Y.  Supp.  279)  atlirming 
the  convictiou,  he  appoals.    Affirmed. 

John  P.  ^yhcdcr,  for  the  appellant. 
Wordswovlh  B.  Malkrson,  for  the  People. 

Baktlett,  J.  This  defendant  has  been  twice  tried.  The 
judgment  of  convictitm  at  the  first  trial  was  reversed  by  this 
court.  (103  N.  Y.  11,  57  :N'.  E.  lO:^)  At  the  second  trial 
a  .iudgment  of  conviction  was  entered  upon  the  verdict  of  a 
jury,  which,  on  ajipcal,  was  affirmed  by  the  A]i])ellate  Division, 
"and  wo  are  now  called  upon  to  pass  on  that  delermination. 

The  learned  counsel  for  the  defendant  presents  three  grounds 
for  the  reversal  of  this  judgment:  Error  in  challenging  the 
jury;  faihire  of  the  trial  judge  to  follow  the  decision  of  this 
court  on  the  first  appeal  in  charging  the  jury;  the  admission 
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of  the  testimony  of  Dr.  Brooks,  who  was  dead  at  the  time  of 
the  second  trial. 

The  Appellate  Division  decided  that  none  of  these  gronnds 
presented  reversible  error,  and  we  are  of  the  same  o])inion, 
hnt  deem  it  proper  to  further  consider  the  question  whether 
Dr.  ]jrooks'  testimony  was  prujjerly  read  on  the  second  trial. 

The  Code  of  Criminal  Procedure  (section  S,  subd.  3)  pro- 
vides that  in  a  criminal  action  the  defendant  is  entitled  "To 
produce  witnesses  in  his  behalf,  and  to  be  confronted  with  the 
witnesses  against  him  in  the  presence  of  the  court,  exce])t  that 
where  the  charge  )uis  been  preliminarily  examined  before  a 
magistrate,  and  the  testimony  reduced  by  him  to  the  form  of  a 
deposition  in  the  prcscnse  of  the  defcndiUit,  who  has,  either 
in  person  or  by  c(juii.>cI,  cross-exnmincjd,  or  had  an  o])portunity 
to  cross-examine,  the  witness,  ^'  *  *  the  deposition  of  the 
witness  may  be  read  upcm  its  being  satisfactorily  shown  to  the 
court  that  he  is  dead  or  insane,  or  cannot  with  due  diligence 
be  found  in  the  State." 

There  seen)s  to  be  no  provision  of  the  Code  of  Criminal 
Procedure  authorizing,  in  terms,  the  rea<ling  on  a  second  trial 
of  the  testimony  of  a  deceased  witness  sworn  at  the  iirst  trial. 

The  Code  of  Civil  Proeeihire  (section  .s.'JO)  ])rovides  as  fol- 
l(»ws:  "Where  a  partv  or  a  witness  has  died  *  *  *  since 
the  trial  of  the  action,  *  *  *  the  testimony  of  the  deced- 
ent, *  *  *  taken  or  read  in  evidence  at  the  former  trial 
or  hearing,  may  be  given  or  rend  in  evidence  at  a  new  trial  or 
hearing,  or  upon  any  subsetpient  trial  or  hearing,  of  the  same 
subject-matter  in  an  action  *  *  *  between  the  same  ])ar- 
ties  who  were  parties  to  such  former  trial  or  bearing  or  their 
legal  re))resentalives,  by  either  ]iarty  to  sncdi  new  trial  or  hear- 
ing or  to  such  subsecjiu'nt  action,  *  *  *  subject  to  any 
other  legal  objection  to  the  comifetency  of  the  witness,  or  to 
any  other  legal  objection  to  his  testiniony  or  any  question  ])ut, 
to  him.  The  original  stenogriipbie  notes  of  such  testimony 
taken  by  a  stenogi'apher,  who  has  since  <lied  or  become  iii- 
c(»mi)etent,  mav  be  so  read  in  evidence  by  any  j'erson  whose 
competency  to  rea<l  the  same  accurately  is  established  to  the 
satisfaction  of  the  court,  *  *  *  presiding  at  the  trial  of 
such  action.     *    *     ■■•" 

The  section  quoted  refers  to  the  death  of  a  witness  after 
the  trial  of  an  "action." 
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P.cction  nnnn  of  tho  Code  of  Civil  rrooodnre  defines  "ac- 
tion" as  follows:  "Tlie  word  'ac-tion,'  as  used  in  the  Xow 
li(>visi(.n  of  tho  Statutes,  when  applied  to  judieial  pn.ceedings, 
si.unifies  an  ordinary  prosecution,  in  a  oourt  of  justice,  hy  a 
])arty  against  another  party,  for  tho  enforcement  or  prot(>c- 
tion  of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the 
jHinishnient  of  a  puhlic  otrense." 

This  definitiou  renders  it  clear  that  section  830  of  tlie  Code 
of  Civil  Procedure,  above  quote<l,  refers  to  both  civil  and 
criminal  actions. 

Section  8  of  tho  Code  of  Criminal  Procedure  provides  that 
the  defendant  shall  be  c<infntnted  with  tho  witnesses  against 
him  in  the  presence  of  the  court.  This  is  merely  a  re-enact- 
ment of  the  ]Jill  or  llights,  which  provides,  in  section  1  t,  that 
the  acens(Ml  shall  be  confronted  with  the  witnesses  against 
him.  (2  Itev.  Stat,  [liank's  ed.]  lOol.)  The  Constitution  of 
this  State,  mil  ike  the  Federal  Constitution,  has  no  similar  pro- 
vision. 

The  question  has  been  much  discussed  whether  the  reading 
of  testimony,  reduced  to  a  dei)osiliou  in  a  preliminary  ex- 
amination, where  the  accused  was  re])resented  by  counsel  and 
exercised  the  right  of  cross-examiiuition,  or  testimony  taken  at 
a  former  trial,  where  the  deponent  or  witness  was  dead  at  tho 
time  of  tho  subsequent  trial,  could  be  read  in  evidence.  It  has 
also  been  matter  of  discussion  whether  the  precise  testimony 
taken  at  a  former  trial  should  be  read  in  evidence  from  the 
minutes,  or,  in  case  of  their  destruction,  the  substance  thereof 
given  by  a  witness  who  heard  the  testimony  delivered  at  the 
first  trial. 

In  the  case  of  People  v.  ^yiUlams  (35  Ilun.  510)  the  ques- 
tion of  the  constitutionality  of  section  8,  subd.  3,  of  the  Code 
of  Criminal  Procedure,  wns  under  consideration.  Judge 
Daniels  said  (inige  518):  ''It  is  manifest  from  the  author- 
ities ])ermitting  the  deposition  or  evidence  of  a  deceased  wit- 
ness to  bo  read  u]ion  a  trial  of  the  accused  that  it  has  not  been 
deemed  essential  that  he  should  be  confronted  by  the  witness 
against  him  ujion  the  trial  itself;  but  if  the  evidence  be  taken 
in  the  course  of  the  proceeding  in  his  presence,  and  with  the 
right  or  privilege  of  cross-examination  secured  to  him,  that 
will  be  sulHcient  to  allow  the  deiiosition  to  be  read,  in  case  of 
tho  decease  of  the  witness  making  it,  between  the  time  when 
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it  may  bo  tuKen  and  the  time  of  the  trial.  And  if  this  article 
of  tho  Constitution  should  be  held  to  be  api)Hcal)le  to  the  case, 
it  would  not,  therefore,  exclude  tho  de])osition  received  in  evi- 
dence on  trial  of  the  defendant." 

The  Constitution  here  referred  to  is  the  Federal  Constitu- 
tion, for,  as  already  observed,  the  State  Constitution  has  no 
provision  for  tlie  right  of  confrontment. 

In  People  v.  Penhollow  (42  Ilun.  103),  it  appeared  that  a 
witness  on  the  part  of  the  People  at  the  first  trial  of  this  in- 
dictment was  dead  at  the  time  of  the  second  trial,  and  the 
District  Attorney  offered  to  read  in  evidence  her  testimony  as 
previously  given.  To  the  reception  of  this  proof  the  defend- 
ant objected  on  the  ground  that  it  was  incompetent  and  un- 
constitutional, being  in  violation  of  the  sixth  article  of  the 
amendments  of  the  Constitution  of  the  United  States,  which 
provide  that  in  all  criminal  prosociitions  the  accused  shall  be 
confronted  with  the  witnesses  against  him. 

The  court  said  (page  lOo)  :  ''This  provision  has  no  ap- 
plication to  criminal  trials  in  the  Kfate  courts  for  a  vi(»lati()n 
of  State  laws.  This  right,  secured  to  the  accused  is  limited 
in  its  application  to  citizens  of  the  United  States  on  trial  in 
the  Federal  courts,  charged  with  a  violation  of  the  Constitu- 
tion of  the  I'^nited  States  or  of  the  laws  of  Congress.  *  *  * 
Our  own  State  Constitution  does  not  contain  any  provision 
securing  to  the  accused  the  right  and  privilege  of  being  am- 
fronted  by  the  witnesses  against  him.  In  the  Bill  of  llights, 
adopted  by  the  Legislature,  there  is  a  provision  similar  to  the 
one  end)raced  in  the  Constitution  of  the  United  States,  and 
expressed  in  the  identical  words,"  The  learned  judge  here 
quotes  section  14  of  the  IJill  of  llights,  and  proceeds  as  fol- 
lows: "The  accused  was  confronted  by  the  witness  on  the 
former  trial,  and  he  had  an  opportunity  of  making  a  cross- 
examination,  and  that  satisfies  the  reciuirements  of  the  stat- 
ntes.  The  right  secured  to  the  accused,  it  is  to  be  observed, 
is  'to  be  confronted  with  the  witnesses  against  him.'  This 
language  does  not  require  that  the  accused  shall  in  all  cases 
be  confronted  with  the  witnesses  against  him  u))on  a  ])ending 
trial  (jf  the  indictment.  The  courts  have  held  that  the  statute 
is  satisfied,  in  cases  of  necessity,  if  the  accused  has  been  once 
confronted  by  the  witness  against  him  in  any  stage  of  the  pro- 
ceedings upon  the  same  accusation,  and  has  had  an  oppor- 
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tuiii'ty  of  a  cross-cxanilimtion,  by  liimsolf  or  l)v  counsel,  in  his 
beluilf." 

In  Brown  v.  Com.  (TH  Pa.  321,  13  Ain.  Rep.  710),  the 
question  was  considered  wlictlier  llio  testiuiiuiy  taken  l)y  tho 
Commonwealth,  on  a  lieariiic  before  a  justi('(>  of  the  peace, 
of  a  person  charged  with  murder,  was  adniissilde  on  the  trial. 
Chief  Justice  Ttead,  in  a  very  carefid  and  able  o])iui()ii,  con- 
sidered the  question  at  souic  leniitli,  citiug  uiauy  authorities, 
and  reached  the  conclusion  that  the  testiuiouy  was  aduiissible. 

A  like  question  was  before  tho  court  in  Com.  v.  lilrJiiirds, 
18  Pick.  434  (3,5  :^rass.  434)  29  Am.  Dec.  COS,  The  learned 
court  said:  "It  has  been  couteuded  for  the  defendant  that  tho 
aduiission  of  such  evidence  is  directly  against  the  twelfth  ar- 
ticle of  the  Dill  of  Ilights,  which  provides  that  in  criminal 
cases  the  subject  shall  have  a  right  'to  meet  the  witness  against 
him,  face  to  face.'  Xow,  the  defendant  did  meet  tho  witness 
who  has  deceased,  face  to  face,  and  might  have  cross-examined 
him  Ixffore  the  magistrate  touching  this  accusation.  *  *  * 
We  think  it  to  be  very  clear  that  testiuiouy  of  what  a  de- 
ceased witness  did  testify  on  a  former  trial,  between  the  same 
parties  on  the  same  issue,  is  couipel(>nt  evidence.  The  rule  is 
thus  well  stated  in  2  Lil.  Al)r.  74."):  'If  one  avIio  gave  evi- 
dence on  a  former  trial  be  dead,  then,  npon  proof  of  his  death, 
any  person  who  beard  him  give  evidence  and  observed  it  shall 
be  admitted  to  give  the  same  evidence  as  the  deceased  witness 
gave,  provided  it  were  between  the  same  j)arties.'  I  cite  tho 
passage  for  the  cxpressicm  'shall  be  permitted  to  give  the  same 
evidence'  which  the  defeased  gave.  It  is  to  be  the  same,  not  a 
l)art,  not  the  effect  or  fo'istance,  but  the  whole  evidence,  which 
the  deceased  witness  gave,  touching  the  matter  or  issue  in  con- 
troversy. (1  Phil.  Ev.  c.  7,  §  7;  Miles  v.  O'llava,  4  P.inney 
111;  Pijl-e  V.  Crouch,  1  Ld.  Ifaym.  730;  Mdrhi  v.  Wliiting, 
7  Pick,*  70 ;  Pull.  X.  P.  242  d  scq.")  In  People  v.  Xcivman 
(5  Hill,  295),  the  Sui)reme  Court  of  this  State  held  that  in 
a  criniimvl  action  tho  public  ])rosecutor  will  not  be  allowed  to 
nse  the  testimony  given  by  the  witness  at  a  former  trial  of  the 
same  indictment,  though  he  be  absent  from  the  State.  It  is 
stated  in  a  per  curiam  o])iuion  as  follows:  ''It  seems  to  be 
settled* in  this  court  that  nothing  sh(n-t  of  the  witness'  death 
can  be  received  to  let  in  his  testimony  given  on  a  former  trial. 
{Powdl  V.  Waters,  17  Johns.  17G;  Wilbur  v.  i<dden,  G  Cow. 
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1G2.  And  sec  Jacl'son  v.  Ihtilcy,  2  Julius.  17;  Urals  v. 
Giicniscij,  8  Jolui.s.  4  M5,  5  Am.  Dee.  .'MS;  While  v.  KlhliiH/, 
11  Johns.  12S;  Crarif  r.  Spror/iie,  12  Wcn.l.  41,  44,  -1.'.,  ■21 
Am.  Doc.  110.)  lint  if  tlii*  rule  were  otlicnvise  in  rispcct  id 
civil  cast's,  wo  arc  of  opinion  tlmr,  it  shonM  not  be  ap]»li<'(l  to 
criminal  imicccdinfis.  *  *  *  It  is  not  n<»w  necessary,  how- 
ever, to  decide  that  point,  the  present  case  being  one  of  mere 
absence  from  the  territorial  jurisdiction  of  the  court." 

In  the  case  (»f  U.  S.  v.  Miicomh  (5  .McLean  2S(J,  Fed.  Cas. 
Xo.  ir>,7()2),  the  Circuit  Court  of  the  Tnited  States,  Seventh 
Circuit,  heid  that  where  at  the  ])reliminarv  examinaliou  a 
witness,  since  deceased,  testiiied  in  rehition  to  the  offense,  the 
accused  being  present  and  his  counsel  accorded  the  riiilit  of 
cross-examination,  that  on  a  trial  before  a  jury,  under  an 
indictment  for  the  same  olTense,  witnesses  might  l»e  ])eruiitted 
t>^  testify  as  to  what  the  deceased  swore  to  (m  the  ]>reliminiiry 
examination.  Judge  Drtnnmond  in  that  case  nuide  an  ex- 
haustive examination  of  the  authorities,  and  reasons  the  (pies- 
tion  on  ])rinciple  at  length. 

^Ir.  riulerhill,  in  his  work  on  Criminal  Kvidence  (section 
2(U),  says:  ''In  criminal  as  in  civil  ]»roeediire,  thi^  evidt-uce 
of  a  witness  at  a  prior  trial  may  be  ju-oved  as  evidence  in  a 
subsecjuent  trial  of  the  accused  for  the  same  oiVense  if  the  wit- 
ness is  dead,  or  has  become  incompetent  l)y  reason  of  mentiil 
derangement.  His  testimony  is  admissible!  either  for  or  against 
th(!  l)art^'  in  whose  favor  he  originally  testiiied."  (Sialc  r. 
Taylor  '{N.  C.)  JMiil.  .508,  '>[',];  Hair'  r.  Stole,  IG  Xeb.  (iOI, 
00.^),  21  N.  W.  404;  Slalc  r.  McSell,  33  La.  Ann.  J3;i2; 
(/Brian  v.  Com.,  0  Unsh,  r»<}.'I,  oTl;  Stale  r.  Jotinson,  12 
Xev.  121,  123;  Slate  v.  Able,  ('..'.  Mo.  357;  Sulliran  v.  Slate. 
0  Tex.  Ai)p.  310,  32  Am.  Kej).  T.SO. 

In  1  Greenl.  Ev.  vol.  1  (Kith  vA.)  §  H53g,  this  language  is 
used:  "The  death  of  the  witness  lias  always  and  of  course 
been  considered  as  suHicient  t(»  allow  the  use  of  his  former 
testimony."  Citing  a  number  (»f  cases  in  England  and 
several  States  of  tlu*  Union.  (See,  also,  Abb.  Tr.  ISrief  (,'r. 
Cas.  §  ()04,  and  cases  cited;  1  Phil.  Ev.  [Cow.  &  II.  Notes] 
p.  ,571,  note  437,  and  ]>.  o7S,  note  442.) 

It  seems  to  have  been  the  universal  rule  that  the  evidence  of 
a  deceased  witness  could  be  read  on  the  second  trial  in  civil 
cases.     It  has  beeu  debated  to  some  extent  whether  the  rule 
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should  lio  cxtondod  to  criminal  ti-iiils.  Tt  is  ,«afp  to  snv  that 
tlu!  gmit  woijiht  of  authority  is  in  favor  of  such  cxtcnsinii. 
The  ohjcct  of  all  trials,  civil  and  criminal,  is  to  arrive  at  tiic 
truth  and  do  justice;  and  it  wmild  certainly  tend  to  an  oj)- 
posito  result  if  testimony  earefull\  taken  ujion  a  former  trial, 
at  which  the  accused  was  rejirescntcd  hy  counsel,  avI 
niittcd  the  rii'ht  of  cross-exi 


lo  was  ])er- 
iii'iuatiou,  is  to  he  cxcIikUmI  hv  the 


mere  accident  of  the  death  (d'  the  witnc<^,  which  is  lialile  ti 
occur  in  all  prolouiicd  litiiiations. 


In  this  State  the  dicussion  of  tho  quest 


tion   seems 


to  1 


liive 


heeii  confined  lo  tho  lower  courts,  and  mainly  in  the  earli(;r 
eases. 

There  is  little  doubt  that  the  practice  in  civil  cases  in  this 
regard  has  heen  adopted  by  the  crimiiud  courts  as  maiier  <d" 
course,  which  accounts  for  the  fact  that  the  (juestion  has  nt>t 
been  i)resented  to  this  court,  so  far  as  we  are  advised. 

The  legislature,  in  enacting  section  S.'JO  of  the  (,'ode  of  Civil 
Procedure,  already  quoted,  evidently  sought  to  codify  what 
was  an  e?;isting  general  rule  in  both  civil  and  criminal  cases. 
If  this  legislation  could  pro])erly  be  regarded  as  violating  the 
right  of  eonfrontnient,  as  contained  in  the  l»ill  of  Riglits,  it 
wi>idd  amount  only  to  a  ninditieation  of  the  rule  as  laid  down 
in  the  former  legislation.  There  is,  however,  no  gi  mud  for 
such  criticism,  as  it  is  very  clear  that  the  right  of  eonfront- 
nient has  been  carefully  guarded  in  this  and  other  States,  by 
only  admitting  such  testimony  or  (le])ositions  as  were  taken  iu 
tho  ])resenee  of  the  accuse<l,  represented  by  counsel,  exercising 
the  full  right  of  cross-examinalinn. 

While  unable  to  find  revei'sible  legal  error  in  this  record, 
wo  feel  constrained  to  re]teat  Avliat  av(!  said  on  the  tii-st  a])i)eal 
(l(i3  X.  Y.  12,  57  X.  E.  101)— that  "in  a  case  like  the  one 
before  us,  where  the  indictment  charges  a  heinous  and  un- 
natural oflfense,  it  is  most  dilHcult  to  .secure  an  absolutely  fair 
trial." 

There  are  features  of  this  case,  common  to  both  trials,  where 
evidence  was  procured  for  the  People  at  the  fearful  cost  of  a. 
mother  voluntarily  subjecting  a  mere  child  to  the  alleged  re- 
iH'tition  of  an  unthinkable  an<l  horrible  offense  by  the  father. 
This  is  a  phase  of  the  ease  we  do  not  fee^  justified  in  jiassing 
over  without  coinnient.  It  .vas  an  unconscionable  and  brutal 
act  on  tho  part  of  the  child's  mother,  in  seeking  to  .secure  her 
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linsl){in(l's  couviction,  by  resorting  to  a  mode  of  procedure  that 
shocks  the  moral  sense  of  every  right-thinking  person. 

The  case  of  the  People  is  sulijected  to  the  gravest  suspicions 
under  the  circumstances. 

The  judgment  of  conviction  should  be  affirmed. 

Pauker^  C.  J.,  0'I>i{iEN,  !Martin,  Vann,  Cullkn,  JJ., 
(and  Gray,  J.,  in  result),  concur. 

Judgment  atfirmed. 
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State  v.  Wing. 

66  Ohio  St.  407—64  N.  E.  Rep.  514. 

Decided  June  24,  1902. 

Pbockdure:  As  to  the  testimony  of  an  absent  or  deceased  witness  taken 
at  a  pjciious  trial — Constitutional  guaranties  to  meet  witnesses 
face  to  face. 

1.  In  the  trial  of  a  eriininal  case,  evidence  of  the  testimony  delivered 
in  a  previous  trial  of  the  same  case  by  a  witness  not  dead,  but 
beyond  the  jurisdiction  of  the  court  or  limits  of  the  State,  is  not 
admis:iible  unless  it  a])pcar  to  the  satisfaction  of  the  trial  court 
that  the  witness  is  absent  through  the  connivance  or  by  the  pro- 
curement of  the  accused. 
(Syllabus  by  the  Court.) 

Supreme  Court  of  Ohio. 

Exceptions  from  Court  of  Common  Pleas,  TTamilton  County. 

Thomas  Wing,  convicted  of  r<i])h('rv.  To  an  order  granting 
a  new  trial,  the  State  excepts.     ]v\ce])tion  overruled. 

The  defendant  in  error,  Thomas  Wing,  in  April,  A.  D. 
1000,  was  arrested  on.  a  warrant  issued  l)v  a  justice  of  the 
]>eace  of  ITamilt<m  County  on  an  ofiidavit  filed  with  him  which 
characd  Wing  with  havinc;  commit t((l  the  criiue  of  robbery 
in  said  County  on  or  about  the  10th  (hiy  of  April,  1000.  The 
accused  was  taken  before  the  nuigistrate  for  a  preliminary 
hearing,  and  Avas  re]irescnted  by  counsel. 

Among  the  witnesses  called  and  e.xamiued  for  the  State  was 
one  Liz/.ie  Waddell.  She  testitied  that  she  had  known  the  ac- 
cused for  some  years;  that  on  the  night  of  the  robbery,  at 
about  8:1.")  o'clock,  he  called  at  her  room,  on  Ninth  street,  in 
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Cincinnati,  and  displaycrl  to  Lor  a  roll  of  money,  made  up  of 
$5  and  $10  bills.  She  asked  where  he  jiot  the  money,  and  he 
smiled,  and  told  her  to  watch  the  ne\vs])ii)H'rs  in  the  monrning. 
ITe  gave  her  $25  of  the  money  with  which  to  buy  him  some 
wearing  apparel,  and  then  left. 

The  magistrate  found  the  facts  sufficient  to  hold  the  pris- 
oner to  answer  the  charge  in  the  Court  of  Common  Pleas,  and 
it  was  so  done.  At  the  Ai)ril  term  of  that  Court,  Wing  was 
indicted  by  the  grand  jury  for  the  same  crime,  for  which  lu; 
was  bonnd  over,  and  in  l)cceud)er  of  the  October  term  for  the 
year  1900  he  was  put  n]ion  trial  to  a  jury. 

Lizzie  "Waddell,  who  ha<l  testitled  fi>r  the  State  at  the  ]>re- 
liminary  hearing  before  the  justice  of  the  ]ieace,  did  not  ap- 
pear at  the  trial  in  the  Court  of  Common  Pleas.  Search  was 
made  for  her  several  days  before  the  trial,  by  an  oilicer  with 
a  suhpania,  at  the  several  places  where  she  had  resided  in 
Cincinnati ;  and,  on  the  day  before  the  trial  was  to  begin, 
another  officer  also  made  seach  for  her,  but  she  coubi  uot  be 
found.  On  these  and  other  facis,  ])erhaps,  the  Court  found 
the  witness  was  without  the  jurisdiction  of  the  State  of  Ohio, 
and,  after  diligent  search,  could  not  be  found. 

The  Court,  having  reached  this  conclusion,  over  the  objec- 
tion of  the  accused,  jierniitted  the  State  to  offer  and  introduce 
the  evidence  of  Thomas  IT.  Darby,  who  was  ]>resent  and  heard 
the  testimony  of  Lizzie  Wadilell,  the  absent  witness,  at  the 
preliminary  examination  on  the  same  charue  auainst  the  ac- 
custd  which  is  contained  in  the  indictment.  Darby  stated 
that  he  recollected  her  testimony,  and  narrated  it  to  the  jury 
as  her  testiuumy,  to  the  effect  above  stated.  Exception  was 
dnly  entered  by  the  ]>risoner.  lie  was  found  guilty,  and 
moved  for  a  new  trial  on  the  grounds: 

"(1)     ])ecause  the  verdict  was  against  the  cvidcuce. 

"(2)  Because  the  C<mrt  erred  in  i)eruiitting  Thomas  Darby 
to  testify  on  behalf  of  the  ])rosecuti()n  as  to  the  testiuiony  of 
one  Lizzie  Waddell,  given  at  the  preliminary  hearing  of  this 
case  liofore  Justice  Winkler." 

The  Court  overruled  the  motion  as  to  the  first,  but  sustained 
it  as  to  the  second  ground;  thus  holding  that  error  was  com- 
mitted in  aHowing  Darby  to  repeat  at  the  trial  the  evidence 
of  Lizzie  Waddell,  given  before  the  nuigistriile.  A  new  trial 
was  granted,  to  which  ^he  prosecuting  attorney,  in  behalf  of 
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the  State,  excepted,  and  made  his  exception  part  of  the  record 
by  a  proper  hill  of  exce])tions,  which,  on  leave  obtained,  has 
been  tiled  in  this  conrt  niider  the  provisions  of  sections  T-JOo 
and  730G  of  the  Itovised  Statutes. 

Victor  TL  ScJiafcr,  for  the  State. 

Nonfood  J.  Uticr  and  Charles  E.  Tenncy,  for  the  defend- 
ant in  error. 

PiacK,  J.  (after  stating  the  facts).  The  rijiht  of  the  State 
to  qnestiiin  in  this  Court  any  adv  se  decision  made  in 
the  trial  of  a  criminal  case  by  the  trial  court  is  found  in  llcv. 
Stat.  §  T'U),"),  -which  provides: 

"The  i)rosecuting  att<n'iiey  may  except  to  any  decision  of 
the  court,  and  present  his  bill  of  excej»tions  thereto,  which  the 
court  shall  sign,  and  the  same  shall  be  made  a  part  of  the  rec- 
ord." 

And  section  7300  provides: 

"The  ]>n»socuting  .-.Uiirncy  may  ])resent  such  bill  of  exce])- 
tions  to  th(>  Su])reme  Cotirt,  and  ap])]y  for  ]K'i'mission  to  lilc  it 
with  the  clerk  thereof,  for  the  decision  of  the  Court  upon  the 
jxdnts  ])resented  therein.     *     "      "" 

As  decide*!  by  this  court  in  Slitle  v.  GrfiiiriiJc,  4.")  Ohio  St. 
2(!4,  12  .V.  K.  S()3,  the  ])ur])ose  of  su(di  bill  of  exceptions  is 
nf>t  to  olttain  a  reversal,  but  to  ddcniiiue  the  law  to  govern 
in  a  siniihir  case.  Therefore  we  have  for  deterniinatii'U  the 
sole  question,  did  the  Court  of  Couinmn  Pleas  err  iii  setting 
aside  the  verdict  of  guilty  Ix'caiise  the  evidence  of  Dai'by  Wiis 
incom])eteut  ^  If  his  evidence  was  eompeteut  on  the  founda- 
tion laid  for  its  admission,  the  court  erred  in  granting  a  new 
trial",  but,  if  such  evidence  was  iii'-onu'ctf  ut,  the  (Jourt  dis- 
charged its  duty,  in  correcting  the  mistake  on  the  first  oppor- 
tunity, by  giving  tin;  ])risoner  a  new  trial. 

If  this  (pu'stion  had  arisen  in  the  trial  of  a  civil  action, 
the  way  might  be  clear  1o  siuu-lion  such  evidenc(>,  where  a 
proper  showing  is  uuide  for  its  introduction.  Independent  of 
statute,  and  at  common  law,  there  are  many  authorities  which 
support  the  dtictrine  that  in  civil  actions,  if  it  is  nuuh!  to  ap- 
pear to  the  satisfaction  of  the  trial  court  that  a  witness  who 
has  once  testified  in  the  same  case,  with  opportunity  for  cross- 
examination,  is  beyond  the  jurisdiction  of  the  court  when  the 
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easo   is   retried,   his  evidence  ii])(.n   the   former  trial 

given  to  the  jury  through  the  iiiedimu  of  one  who  heard  and 

rcnieinbers  it. 

Some  of  the  authorili( 


niav 


he 


es  on  this  point  are  eiled  in  tlie  nrief 


are  ei 


inally 


for  the  State,  and  we  will  not  refer  to  others  whieh 
clear. 

In  this  State  the  Legislature  has  molded  a  rule  in  civil 
cases  whieh  is  found  in  section  '>-2-[2i\,  of  Kev.  Stat.  This 
section  provides  that: 

"Whenever  a  party  or  a  witness,  after  testifyin.c:  orally,  die, 
or  is  beyond  the  jurisdiction  of  the  court,  or  cannot  l»e  i'dund 
after  dilii>vnt  search,  or  is  insane,  or  tlirouiih  any  jdiysical  or 
mental  inlirniity  is  unable  to  testify,  or  has  heen  suniiiKMicd, 
but  a])i)ears  to  have  been  ]n'\)t  away  by  the  adverse  ]>arty,  if 
the  evidence  given  by  such  ])arty  or  witness  has  been  or  shall 
be  incorjxirated  into  a  bill  of  exceptions  in  the  case  wherein 
such  evidence  was  given,  as  being  all  the  evidence  given  by 
such  i)arty  or  witness,  and  which  hill  of  exce])liiins  shall  have 
been  duly  signed   by  the  jmlge  or  Court,  before  "•'"■nn  sucdi 
evidence  was  given,  the  evidence   so   incorporated    into   such 
bill  of  cxce])tions  may  be  read  in  evidence  by  either  party  on 
a  further  trial  of  the  case,  and  in  case  no  bill  of  exceptions 
has  been  tahen  or  signed  as  aforesaid,  but  the  evidence  of  such 
]>arty  or  witness  has  heen  taken  down  by  any  cinnpelent  ollicial 
stenograjdier,  tlu;  evidence  so  taken  by  such  stenographer,  may 
be  read  in  evidence  by  either  ]iarty  on  the  further  trial  (tf  the 
ease,  and  shall  be  di'eine<l  and  taken  as  pr'iDia  facio  evidence 
(»f  what  such  deceased  ])art,    <ir  witness  testiticd  to  orally  on 
the  former  trial;  or,  if  such  evidence  has  not  been  taken  by 
su(di  a  stenographer,  the  same  may  be  i)roven  by  witnesses  who 
were  ])resent  at  the  former  trial,   having  knowledge  of  such 
testimony.      All    testiiiiony   thus  otl'ered   shall   be  upeii   to   all 
objections  which  might  be  taken,  if  the  witness  were  person- 
ally present." 

This  section  is  sumewhat  confused  in  its  terms,  and  its  ap- 
]»lieation  is  not  clear  in  a  case  where  the  evidence  nf  the  wit- 
ness or  party  at  a  former  trial  has  not  bi>en  incurporaUMl  into 
a  bill  of  exee[)tinns  in  a  ease  where  it  was  given,  and  signed  by 
the  judge  or  court  before  wlmm  it  was  given.  In  ease  the 
evidence  has  been  ine(tr|)ora1ed  into  a  bill  of  excciititms,  and  it 
Las  been  duly  signed  by  (he  jmlge  or  Court  before  whom  it 
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was  fiivon,  the  oviMcnec  contained  in  such  bill,  if  it  is  all 
cnnt allied  therein,  may  ho  read  in  another  trial  of  the  case, 
whenever  the  party  or  witness,  after  having;  testified  orally, 
(lie,  or  is  beyond  the  jnrisdiction  of  the  conrt,  or  cannot  be 
found  after  diligent  search,  or  is  insane,  or  through  any 
])hysi('al  or  mental  infirmity  is  nnable  to  testify,  or  has  been 
siimiii«)ne<l,  but  appears  to  have  been  lsei)t  away  by  the  adverse 
party.  On  the  occurrence  of  such  events  the  evidence  con- 
tained in  the  bill  of  excei)tions  may  be  read  in  the  further  trial 
of  the  case  by  either  i^arty.  But  when  the  right  of  the  ofllcial 
stenograjiher  to  testify  is  reached,  later  in  the  section,  it  is 
provided  that  the  evidence  taken  by  him  "may  be  read  in  evi- 
dence by  either  party  on  the  further  trial  of  the  case,  and  shall 
be  deemed  and  taken  as  piiina  facie  evidence  of  what  (hrcuscd 
party  or  witness  testified  to  orally  on  the  former  trial;  or  if 
such  evidence  has  not  been  taken  by  such  a  stenographer,  tlu; 
same  may  be  proven  by  witnesses  who  were  ju-esent  at  the 
former  trial,  having  knowledge  of  such  testimony,"  etc. 

It  may  be  doubted  whether  or  not  the  stenograjdier  can 
testify  in  such  cases,  where  the  ])arty  or  witness  who  had  testi- 
fied on  a  former  trial  is  not  deceased,  but  living  at  the  time 
t)f  the  further  trial.  The  limitation  is  very  close,  and  the  lan- 
guage may  well  cause  ctmtroversy ;  but  we  do  not  need  to  de- 
cide the  question,  for  it  is  not  necessary  to  d(»  so  in  order  to 
determine  this  case.  If  the  right  of  the  stenograjdier  is  con- 
fined to  a  case  where  the  ])arty  or  witness  at  former  trial  is 
deceased,  like  limitation  may  be  claimed  for  one  who  was 
present  at  the  former  trial,  having  knowledge  of  the  testimony 
of  the  party  or  witness. 

The  foregoing  analysis  of  the  section  quoted  is  made  be- 
cause counsel  for  the  State  eit((  it  as  authority  for  the  a(hiiis- 
sion  of  the  Darby  evi<Ieii('e,  althongh  the  section  is  a  part  of 
the  Code  of  Civil  Procedure,  but,  if  Ave  are  to  admit  tlu;  claim, 
we  wimld  then  be  troiible<l  to  know  whether  the  right  to  nar- 
rate what  was  said  by  a  ]»arty  or  witness  on  a  former  trial  is 
not  confined  to  the  condition  that  such  party  or  witness  had 
died  since  the  former  trial. 

However  this  may  be,  we  arc  of  o])iiiion  that,  unless  tlierc 
is  other  legislation  wliich  extends  the  ])rovisions  of  this  section 
to  the  trial  of  criminal  cases,  it  will  not  apply.  The  comnum- 
law  rules  regulating  the  competency  of  witnesses  and  their  testi- 
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mony  have,  as  a  general  rule,  apjilie.l  to  both  civil  and 
criminal  casos.  "Where,  for  the  trial  of  civil  cases,  a  (lifTercnt 
rule  was  desired,  the  Code  of  Civil  Procedure  has  provided  for 
the  change.  And  if  Iho  furtlierancc  of  justice  required  a 
change  of  the  comuion-law  rule  as  to  the  trial  of  criminal 
cases,  the  legislature  has  made  the  changes,  as  to  the  com- 
petency of  parties  or  witnesses,  and  has  ullierwise  provided 
for  the  mode  and  manner  of  trial  and  jn-ocedure. 

But  the  State  claims  that  the  foregoing  section  (5242a)  has 
heen  extended  to  criminal  procedure  by  the  terms  of  section 
72S0,  Iiov.  St.,  which  reads: 

"Except  as  otherwise  provided,  the  provisions  of  llie  Code 
of  Civil  Procedure  relative  to  compellin:'  the  attendance  and 
testimony  of  witnesses,  their  examination,  and  iLe  a<liuinister- 
i'lg  of  oaths  and  alliniiations,  and  proceedings  for  conteuipt  to 
enforce  the  remedies  and  i)rotect  the  rights  of  parties,  shall 
extend  to  criminal  cases,  so  far  as  they  are  in  their  nature 
a])pli('able." 

This  section  does  not  mention  the  compdcncy  of  witnesses 
or  their  testimony,  and  does  not  ext^end  the  rules  of  civil  proce- 
dure as  to  iheir  com]K'iency  to  criminal  cases,  and  hence  does 
not  serve  the  purpose  claimed  for  it  bv  the  Stale. 

We  arc,  therefore,  after  all  that  is  said  about  statutory  rules 
and  provisions,  remitted  to  ihe  comuion  law  for  our  guide  in 
this  case.  If  these  statutory  jirovisions  can  be  extended  to 
criminal  cases,  we  are  confronted  with  a  (piestion  of  their 
validity  under  our  fun<lamental  law.  Whether  we  turn  to  the 
Codes  of  Civil  or  Criuiinal  Procedure,  or  both,  or  to  the  rules 
of  evidence  at  common  law,  we  must  look  to  the  Constitution 
of  our  State,  to  see  if  the  rights  gmirantied  by  it  to  a  citizen 
charged  with  a  crime  arc  not  infringed  by  peruiitting  one  who 
was  i)resent  and  heard  the  evidence  of  a  material  witness  for 
the  ]n-osecution  at  one  trial  to  narrate  his  evidence  on  a  second 
or  further  trial  on  the  same  charge,  even  if  such  witn(,'ss  is 
bi'vond  the  jurisdiction  of  the  court,  and  cannot  be  found,  at 
the  time  of  the  further  or  second  trial. 

Section  10  of  our  liill  of  liights  provides: 

a-x-  *  *  jj^  ^„y  \x'\i\\^  \\\  iuiy  court,  the  party  accused  shall 
be  allowed  to  ajipear  and  defend  in  person  and  with  counsel; 
to  demand  the  nature  and  cause  of  the  accusation  against  him. 
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nnd  to  have  a  copy  thereof;  to  meet  the  witnesses  face  to  face. 

A  similar  provision,  in  different  hmguage,  is  found  in  the 
Federal  Constitution. 

Tt  has  been  frequently  held,  and  by  many  different  Courts 
of  liigh  authority,  that,  vvhcn  these  Constitutions  were  adojiteil 
(both  state  and  ftsderal),  they  were  adopted  with  a  reeonui- 
tion  of  established  contemporaneous  common-law  principles; 
and,  as  said  in  one  of  the  cases,  they  did  not  repudiate,  but 
cherished,  the  established  conunon  law.  This  law  being  in 
the  spirit  of  the  ado])tion  of  the  coustit  itional  guaranty,  what- 
ever exce])tions  to  tho  I'ule  for  the  ])i.tduetion  of  the  witness 
for  the  prosecution  at  the  trial  then  existed  reiiuiined  as  ex- 
ceptions thereafter.  ]Icnce  it  is  necessary  to  learn,  if  we 
can,  the  extent  of  the  exceptions  then  recognized  by  the  com- 
mon law,  es|)ecially  as  settled  in  the  Fnied  States.  This  field 
of  investigation  is  a  large  one,  and  we  can  here  give  but  a 
summary,  aiul  cite  a  few  of  the  leading  cases. 

We  have  not  before  had  this  ]U'ecise  question  before  this 
court.  There  are  two  well-known  exce))tions  found  in  our 
State  to  the  rule  excluding  hearsay  evidence  in  criminal  cases, 
but  they  are  not  decisive  of  this  case. 

One  is  where  a  witness  for  the  State  died  after  having  (esti- 
fi(>d,  and  at  a  subseqiieut  trial  on  tlie  same  charge  it  was  piT- 
niitted  one  who  heard  the  testimony  of  the  d.\'.;scd  witness, 
and  remembered  it,  to  repeat  the  sfinie  o;  ir- •  .second  trial. 
This  was  held  to  be  ])ro])er  in  StDiinioiK  v.  :•'  !c,  ;">  Ohio  St. 
.'j2r).  The  coui't  in  that  case  held  that  "the  ■/>  e  '.f  the  tenth 
secti(m  of  the  liill  of  Rights,  ])rovidiiig  that  on  ami  trial  in  niiif 
court  the  parti/  acenscd  shall  he  alloirrd  to  meet  the  vitnesurs 
face  to  face,  Avhicli,  like*  numerous  other  ])rovisions  in  the  Hill 
of  liiglits,  is  a  constitutional  guaranty  of  a  fumhunental  prin- 
ciple Well  established  and  recognized  at  common  law,  lias  re- 
ference to  the  personal  jnrsence  of  the  witnesses  called  to 
testify,  and  not  the  '/aalili/  or  competency  of  the  evidence  to 
be  given."  Speaking  of  this  constitutional  gtuiranty,  on  page 
.'541,  Hartley,  J.,  says: 

"The  sco])e  and  o])eration  of  it  are  clearly  defined  and  well 
understood,  in  the  common-law  recogniti<in  of  it,  and  the  as- 
sertion of  it  in  the  fundamental  law  of  the  State  was  designed 
neither  to  enlarge  nor  curtail  it  in  its  oi)eration,  but  to  give  it 
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permanency  and  secure  it  against  the  power  of  change  or  in- 
novation." 

The  State  cites  that  case  as  sustaining  its  contention,  and 
some  language  used  by  the  learned  judge  seems  susceptible  of 
that  view;  but  taking  the  whole  case,  and  confining  it  to  the 
point  necessary  to  be  decided,  it  is  found  not  to  do  so. 

And  another  well-known  exeei)tion  to  the  rule  are  dying  de- 
clarations.    Summons  v.  State,  supra,  and  liohhins  v.  Slate 
8  Ohio  St.  131. 

The  ground  upon  which  such  dciclarations  are  admitted  in 
cases  of  homicide — declarations  made  in  aiticulo  mortis  by  the 
subject  of  the  lumiicide — is  largely  that  of  necessity,  in  many 
cases,  and  became  a  rule  mainly  for  that  reascm. 

In  some  of  the  early  cases  in  Englan(i  another  exce]»tion, 
recognize'  in  civil  cases,  at  least,  was  where  the  witness  at 
the  former  trial  was  "beyond  the  sens"  at  the  time  of  the  sec- 
ond trial.  What  the  same  courts  woidd  now  decide  in  such 
case,  since  rapid  passage  has  robbed  the  ocean  of  most  of  its 
terrors,  we  do  not  know.  Then  the  tedious  and  dangerous 
journey  incident  to  existing  means  of  navigation  might  lead  a 
Court  of  justice  in  civil,  and  perhaps  in  criminal,  cases,  to 
admit  the  class  of  testimony  imder  consideration. 

But  our  research  has  failed  to  find  a  line  of  well-considered 
cases  in  this  country  where  the  fact  that  a  witness,  after  having 
testified  for  the  State  in  a  criminal  prosecution,  has  gone  be- 
yond its  jurisdictitm,  will  justify  the  'utroduction  of  his  testi- 
mony at  that  trial  on  a  second  trial,  unless  it  appear  that  the 
absence  of  such  witness  is  through  the  connivance  or  procure- 
ment of  the  accused. 

We  cannot  discuss  all  the  cases,  or  even  quote  from  them,  but 
we  think  the  weight  of  authority  is  against  such  right  in  the 
State.  There  is  no  constitutional  ])rovision  requiring  the  pro- 
duction of  witnesses  in  court  in  civil  cases.  There  surely  is 
such  guaranty  in  criminal  jirocedure. 

In  People  v.  Sligh,  48  :Mich.  54,  11  X.  W.  782,  the  Supreme 
Court  of  that  State  held  that :  ''Witnesses  in  civil  cases  are  not 
required  by  any  constitutional  rule  to  be  produced  in  open 
court.  *  *  *  The  testimony  of  a  witness  in  the  trial  of  a 
criminal  case  may  be  reiiroduced,  if  necessary,  u])on  a  later 
trial,  if  the  witness  has  meanwhile  died."  *  *  *  On  page 
Vol.  XV— 41 
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5G  (48  Mich.,  and  page  783,  n  N.  W.),  Campbell,  J.,  says: 
"The  exception;  if  justified  at  all,  can  only  be  maintained  on  the 
ground  of  necessity,  and  to  prevent  a  failure  of  justice.  The 
cases  which  sustain  it  on  the  ground  that  the  rules  of  civil  and 
criminal  evidence  are  identical  are  not,  in  our  opinion,  cor- 
rect." 

In  State  v.  Iloiiser,  2G  Mo.  431,  the  Supreme  Court  of  that 
State  held:  "A  deposition  of  a  witness,  taken  upon  the  prelim- 
inary examination  before  a  committing  magistrate  in  the  pres- 
ence of  the  accused,  is  not  admissible  in  evidence  on  the  trial 
iipou  proof  that  the  witness  is  beyond  the  jurisdiction  of  the 
court. 

"If,  however,  the  absence  of  the  witness  at  the  trial  is  pro- 
cured by  the  defendant,  the  deposition  would  be  admissible  in 
evidence."  A  full  discussion  of  this  question  is  contained  in 
that  case. 

In  Owens  v.  State,  63  ]\Iiss.  450,  it  is  held :  "In  a  criminal 
trial,  evidence  of  the  testimony  delivered  in  a  previous  trial  of 
the  same  case  by  a  witness  not  dead,  but  beyond  the  jurisdiction 
of  the  court  or  the  limits  of  the  State,  is  not  admissible."  To 
the  same  efl^ect  is  the  case  of  Pittman  v.  State,  92  Ga.  480,  17 
S.  E.  856. 

There  it  is  held:  "The  better  opinion  seems  to  be  that, 
though  the  death  of  a  witness  who  testified  at  the  commitment 
trial  will  render  what  he  testified  admissible  in  evidence  in 
behalf  of  the  State  on  the  final  trial  of  the  accused  for  the  saiue 
offense,  yet  the  removal  of  the  witness  from  the  State,  and 
consequent  inability  to  procure  his  attendance — the  accused 
doing  nothing  to  prevent  his  attendance — will  not,  the  witness 
being  still  alive,  render  such  tcstiuiouy  admissible." 

A  similar  holding  is  in  Broqy  v.  Com.,  10  Grat.  722,  decided 
by  the  Supreme  Court  of  Appeals  of  Virginia.  See,  also, 
McLain  v.  Com.,  99  Pa.  St.  86. 

In  Com,.  V.  McKenna,  158  Mass.  207,  33  K  E.  389,  the 
Supreme  Judicial  Court  of  that  State  hold:  "At  the  trial  in 
the  Superior  Court,  on  ap])eal,  of  a  criminal  case,  a  witness 
cannot  testify  to  what  he  heard  another  ])erson,  who  is  ill  and 
unable  to  attend  the  trial,  testify  to  at  the  trial  of  the  case  in 
the  lower  court."  That  Court  cites  many  cases  to  support  its 
conclusions. 

In  U.  8.  V.  Angell,  11  Fed.  34,  the  Circuit  Court  held: 
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"Where  a  witness  who  testified  at  the  preliminary  examination 
of  the  defendant  npon  the  same  charge  is  living,  but  has  gone 
out  and  beyond  the  jurisdiction  of  the  court,  evidence  of  what 
ho  said  on  the  former  trial  is  inadmissible  in  a  criminal  prose- 
cution." 

The  foregoing  and  many  of  similar  import  not  cited  herein 
come  from  States  having  constitutional  guaranties  on  the  sub- 
ject like  our  own,  and  we  are  cfmtont  in  referring  to  another 
case  decided  recently  by  the  Supreme  Court  of  the  T'nitcd 
States :  Motes  v.  U.  8.,  178  U.  S.  458,  20  Sup.  Ct.  903,  U 
L.  Ed.  1150. 

In  that  case  Motes  and  others  were  indicted  in  the  Circuit 
Court  for  the  Northern  District  of  Alabama  for  the  crime  of 
murder,  committed  in  the  execution  of  a  conspiracy  to  injure, 
oppress,  threaten,  and  intimidate  one  Thompson  because  of  his 
having  informed  the  United  States  authorities  of  violations  by 
the  conspirators  of  the  laws  of  the  United  States  relating  to  dis- 
tilling. 

At  the  preliminary  trial  before  a  United  States  Commis- 
sioner, Taylor,  one  of  the  accused,  testified,  and  his  evidence 
was  put  in  writing  and  signed  by  him.  It  was  sufficient,  if  ac- 
cepted, to  establish  the  guilt  of  all  of  the  defendants.  The  accused 
had  opportunity  to  cross-examine  him.  At  the  final  trial  in 
the  Circuit  Court,  Taylor,  who  had  pleaded  guilty,  was  called 
as  a  witness  for  the  Government,  but  did  not  respond.  He  had 
disaj^peared,  although  seen  in  the  corridor  of  the  court  building 
an  hour  before  being  called.  His  absence  was  not  by  the  pro- 
curement or  advice  of  the  accused,  but  was  due  to  the  negligence 
of  the  Government  ofliicials.  The  Circuit  Court,  over  the  objec- 
tions of  the  accused,  allowed  Taylor's  written  statements  uuide 
under  oath  at  the  examining  trial  to  be  read  in  evidence  to  the 
jury.  The  accused  was  found  guilty,  and  sentenced  for  life. 
Ileld,  "that  the  admission  as  evidence  of  the  written  state- 
ments made  by  Taylor  at  the  examining  trial  was  a  violation 
of  the  rights  of  the  accused  under  the  clause  of  the  Sixth 
Amendment  to  the  Constitution  of  the  United  States,  declaring 
that  in  all  criminal  prosecutions  the  accused  shall  enjoy  the 
right  to  be  confronted  with  the  witness  against  him." 

In  our  judgment,  these  cases  contain  the  better  and  safer 
doctrine,  as  holding  sacred  the  high  guaranty  for  the  protection 
of  life  and  liberty,  which  should  not,  except  for  the  best  of 
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reasons,  bo  weakened,  invaded,  or  destroyed.  It  is  not  invok- 
ing tbo  old  maxim,  sometimes  abused,  "tbat  it  is  better  that 
ninety-nine  guilty  persons  sbould  esoajie,  rather  than  one  inno- 
cent man  should  suffer,"  but  tbo  maintaining  of  a  plain  and 
valuable  right  vested  in  every  one  accused  of  crime. 

There  is  another  reflection  which  wo  ought  not  to  pass  by. 
In  the  case  at  bar  the  State  made  the  shnwiug  at  the  trial  that 
the  desired  witness  could  not  be  found  by  the  officers,  and  was 
then  beyond  the  jurisdiction  of  the  court.  T'y  adjournment  or 
continuance  of  the  case  to  a  future  time,  she  might  have  been 
found  and  produced  in  Court.  Tlie  State  should  not  be  given 
undue  advantage  of  a  prisoner,  and  it  may  be  that,  in  the 
hurried  examinations  which  sometimes  are  practiced  before 
magistrates  in  a  large  city,  a  cross-examinati<m  is  greatly  re- 
stricted, while,  if  the  witness  appears  in  the  Court  of  Common 
Pleas,  the  latitude  of  a  full  cross-examination  might  properly 
increase  the  legitimate  opportunities  for  a  fair  trial  and  an 
acquittal.  There  the  processes  of  sifting  the  evidence  and  ascer- 
taining the  truth  arc  far  superior  to  those  available  before  a 
justice  of  the  peace  or  other  examining  magistrate.  Ilenco 
great  caution  should  be  exercised  in  allowing  one  to  repeat 
at  the  final  trial  what  a  material  witness  may  have  said'on  the 
former  hearing,  and  it  should  not  be  done  except  in  clear  and 
well-recognized  cases  of  necessity. 

Entertaining  these  views,  we  conclude  that  the  admission  of 
the  Darby  evidence  by  the  Court  of  Common  Pleas  was  error, 
and  that  it  was  not  error  to  sot  aside  tho.  verdict  which  followed 
its  admission;  and  the  exception  of  the  State  is  overruled. 

Exception  overruled. 

BuKKET,  Speau,  Davis,  and  Shauck,  JJ.,  concur. 


Dukes  v.  State. 

80  Miss.  353—31  So.  Rep.  744. 

Decided  April  7,  1902. 

PBOcEDunE:     Testimony  of  a  deceased  witness  given  at  the  prelimin- 
ary examination,  not  admissible. 

1.  In  each  trial  of  a  criminal  case  the  accused  Is  entitled  to  be  con- 
fronted by  the  witnesses,  against  him;  except,  that  when  In  a 
previous  trial  of  the  same  case  and  issue,  a  witness  testified  in 


DUKES  V.  STATE. 


C4: 


k- 

!lt 
0- 


open  court  aRalns^  him.  and.  subscquontly  dlPd,  tho  testimony  of 
such  deceased  witness  may  tliL-iealKT  l)e  given  against  the  ac- 
cused at  any  trial  r.c  the  same  case  and  issue,  after  the  death  of 
such  witness. 
2.  Applying  the  above  doctrine,  to  a  murder  case,  It  was  error  to  admit 
in  evidence,  the  testimony  of  the  deceased  given  against  the 
accused  in  a  hearing  of  a  charge  of  rohhciy,  before  an  examin- 
ing magistrate;  even  though,  it  was  claimed  that  the  death  was 
the  direct  result  of  violence  committed  In  the  alleged  robbery. 

Supremo  Court  of  !Mississij)pi, 

Ajjpcal  from   Circuit  Court,  Copi.-h  Couuty;  Tlon.  Robt. 
Powell,  .Tudfjc. 

Antonio  Dukes,  convicted  of  murder,  appeals.    Reversed. 

Millsaps  <G  Loci-wood,  for  tho  appellant. 
Monroe  McClurtj,  Attorney  Ceneral,  for  the  State. 

WiriTFiKLD,  C.  J.  The  record  shows  the  followinsf  agree- 
ment: ''It  is  admitted  that  in  the  justice's  court  the  defendant 
was  on  trial  for  rolihery,  and  the  robbery  occurred  at  the  same 
time  that  the  blow  was  inflicted  from  which  the  party  afterwards 
died,  and  that  the  l)low  was  ])art  of  the  means  used  in  robbing 
him."  Tho  appellant  Wiis  charged  with  having  committed  rob- 
bery upon  James  Welch,  a  ])eddler,  before  the  justice  of  the 
peace  on  the  committiug  trial.  On  that  trial  'Mr.  Welch  was 
present,  confronting  the  accused,  and  testified  under  oath.  The 
appellant  had  oi)portnnity  to  cross-examine  Mr.  Welch;  being 
])resent  himself,  and  being  represented  by  counsel.  In  the  in- 
terval between  the  committing  trial  and  the  convening  of  the 
Circuit  Court,  James  Welch,  the  injured  person,  died.  The 
testimony  does  not  seem  to  have  been  written  in  compliance 
with  the  statute,  in  accordance  with  which  the  testimony  of 
Mr.  Welch  should  have  been  taken  down  in  writing,  and  re- 
turned to  the  Circuit  Court.  The  appellant  was  indicted  in 
the  Circuit  Court  for  nnirder,  not  robbery.  On  his  trial  for 
murder,  four  witnesses  were  introduced  by  the  State  to  prove 
orally  their  rccoljecticm  of  the  substance  of  the  testimony  deliv- 
ered by  Mr.  Welch  on  the  committing  trial.  This  testimony 
was  objected  to  as  incompetent.  The  court  overruled  the  ob- 
jection, and  the  question  i)resented  by  this  a])])oa\  is  whether 
that  action  of  the  court  Avas  correct  on  that  state  of  case.  Tho 
general   rule  is  stated  by  ]\Ir.   IJishop  in  1   Xew  Cr.  Troc. 
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§  1195:  "Of  noccssity,  if  n  witness  has  fliod,  or  has  become 
insane,  though  but  teuijtornrily,  or  by  the  opposite  party  is 
kept  out  of  the  way,  or  is  too  ill  or  infirm  to  come  to  the  court 
(for  it  cannot  adjourn  to  his  house),  or  if  from  any  cause  for 
which  the  ])arty  is  not  responsible,  sueh  as  residence  beyond  the 
prf)cess  of  the  court,  or  the  like,  the  witness'  personal  presence 
cannot  be  had  (a  rule  as  to  which  the  decisions  are  somewhat 
indistinct  and  inharmonious),  added  to  which,  if  there  has 
been  a  prior  proeeedinj;,  involvinc;  the  same  issue  between  tli(! 
same  parties,  conducted  regularly  in  ]>ursuance  of  law,  and 
therein  the  defendant  had  the  ojjjiortunity  to  cross-examine  the 
witness  against  him — not  otherwise — what  was  on  such  former 
hearing  testified  to  by  a  witness  whose  presence  cannot  now  be 
had  may  be  shown  against  the  defendant."  ^fr.  Wharton  says 
that  it  is  enough  if  the  f)tTense  be  "substantially  the  same,"  his 
statement  of  tlie  rule  being  as  follows  (Whart.  Cr.  Ev.  9th  ed. 
§  227) :  "What  a  deceased  witness  testified  to  on  a  former 
procedure  against  the  same  defendant  f«tr  the  same  offense  as 
that  under  trial,  or  for  an  offense  sid)stantially  the  same,  may 
be  proved  by  witnesses  who  heai'd  the  testimony  of  the  witness; 
nor  is  such  oral  evidence  excluded  by  the  fact  that  the  original 
testimony  was  reduced  to  writing,  nor,  in  criminal  cases,  by 
the  constitutional  j)rovision  that  the  defendant  is  entitled  to  be 
confronted  with  the  witnesses  against  him."  It  ought  to  be 
note<l,  in  passing,  that  ;^^r.  Wharton  improperly  calls  this  a 
species  of  hearsay  evidence.  A  dying  declaration  is  hearsay 
evidence,  but  the  testimony  of  the  original  witness  to  the  facts, 
delivered  under  oath,  is  not  hearsay  evidence,  as  pointed  out  by 
some  authorities.  The  courts  hold  ccmtradictory  views  on  some 
of  these  propositions.  For  instance,  it  is  held  in  Finn  v.  Com. 
5  Rand.  701,  that  such  testimony  is  not  admissible  in  any 
criminal  case  whatever;  and  in  ^Nfasachu setts,  New  York,  Xew 
ITampshire,  and  ^Iis«issipj)i  it  is  held  that  it  is  only  admissible 
where  the  witness  is  dead.  Le  Baron  v.  Cromhie,  14  ]\Iass.  2.'}4; 
Powell  V.  Waters,  17  riolms,  170;  Crary  v.  Sprafjue,  12  Wend. 
41  (27  Am.  ]\'c.  110);  Willnir  v.  Seldcn,  0  Cow.  102;  State 
V.  Staples,  47  N.  11.  119  (90  Am.  Dec.  .505) ;  Oiuens  v.  Stale. 
03  Miss.  452.  Again,  it  is  held  in  New  York  and  ]\[assachu- 
setts  that  the  witness  must  state  the  precise  words,  and  not  the 
substance  only,  uf  the  testimony  of  the  deceased  witness.  We 
concur  in  the  \'ury  able  opinion  of  Judge  Drummond  in  U,  S. 
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V.  Macomh,  5  :^r(•Ionn,  280,  Fed.  Cns.  Xo.  ir.,702,  on  this 
point.     See,  siu'cially,  ))iig(!  200.     Judgo  DruiniiKind's  roastm 
iiij»  on  this  ])r(»|Mt.sitiun  in  unniiswcniMo.    It  ih  enough  if  tho 
witness  is  nhic  to  state  tho  material  sul^tiinco  of  tho  testimony 
of  tho  (leooasod  witness.    Again,  in  an  opiiiinn  of  remarkable 
power  delivered  hy  Davidson,  J.,  in  Cline  v.  State,  (Tex.  Cr. 
App.)  .*]«  S.  W.  lOnj)  (;{7  S.  W.  722,  01  Am.  St.  Rep.  850), 
it  is  hehl  tho  ctmstitntidiial  ])n>visinu  rcciuiriiifj  tho  witness  to 
confront  tho  accused  on  tho  trial  iiiciins  iho  trial  on  the  merits 
before  tho  jury;  that  c<inse([uently  testimony  of  the  deceased 
taken  before  an  examining  court  is  not  testimony  taken  on  a 
former  trial,  within  the  meaning  of  the  word  "trial"  in  this 
clause  of  tho  Constitution ;  and  that  the  defendant  has  tho  right 
to  bo  confronted  by  the;  witness  on  such  trial  on  the  merits 
before  a  jury  as  many  times  as  there  are  such  trials — hung 
jiirios,  reversals,  etc.,  not  changing  tho  rule.    Wo  call  attention 
to  these  differences  between  tho  courts  to  emphasize  the  cantion 
and  extreme  solicitude  nuniit'ested  by  the  courts  in  allowing  this 
testimony  to  bo  introduced.     And  it  will  be  noticed  that  this 
State  admits  the  testimony  in  but  one  case,  to-wit,  the  death  of 
tlio  witness.     Mv.  J5ishop  says,  in  1   New  Cr.  Proc.  p.  732, 
note  7,  "Such  is,  by  all  ojiinions,  the  doctrine  in  civil  cases," 
but  there  may  be  a  State  <n-  two  wherein  it  is  not  received  in 
criminal  cases;  citing  Owens  v.  State,  03  ^Miss  450;  Finn  v. 
Com.,  5  Rand.  701.    It  doubtless  would  be  well  for  our  Legis- 
lature to  enact  that  such  testimony  should  be  received  in  all  the 
categories  mentioned  in  section  1195  of  Di-.  liishop's  work; 
adding  the  case  of  a  witness  made  incompetent  to  testify  since 
he  delivered  his  testimony  on  the  former  trial.    This  court  has 
held  strictly  to  tho  rule  of  admitting  such  evidence,  only  where 
the  witness  has  died.     This  shows  the  necessity  for  extreme 
caution  in  apidication  of  tho  rule  in  this  State. 

Coming  now  to  the  test,  on  reason  and  principle,  as  to  the 
admissibility  of  this  sort  of  evidence,  that  test  seems  to  be 
chiefly  that  tho  defendant  on  the  former  trial  had  full  oppor- 
tunity for  cross-examining  the  witness ;  the  issue  (that  is  to  say, 
tho  offense  charged)  being  substantially  the  same.  This  in- 
volves two  propositions:  First,  that  tho  offense  charged,  or, 
as  "\ir.  Russell  puts  it,  "the  point  in  issue,"  or,  as  most  authori- 
ties put  it,  "tho  issue,"  must  be  tho  same ;  and,  second,  the  issue 
being  the  same,  the  defendant  must  have  full  opportunity  for 
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cross-examination.  The  stronj^est  authority  for  the  State  in 
this  case  is  It  eg.  v.  Bccston,  Dears.  Or.  Caa.  p.  405.  But  wo 
niav  sav,  in  short,  that  that  and  various  other  cases  establish 
this  proposition:  That  where  the  defendant  was  examined 
l^cfore  the  committing  magistrate  on  a  charge  of  assault  and 
hattery  with  intent  to  kill  and  murder,  and  the  injured  party 
testified  against  him,  under  oath,  and  was  fully  cross-examined, 
his  testimony  is  competent  against  the  accused  on  a  trial  for 
murder  in  the  Circuit  Court;  the  injure<l  party  having  in  the 
meantime  died.  Obviously  the  issue  in  such  case  is  substan- 
tially the  same.  In  the  Case  of  Bccston,  supra,  at  page  409, 
the  eminent  counsel  for  the  prisoner  (Mr.  Iluddleston)  was 
asked,  **Can  you  suggest  any  questicm  material  on  the  one 
charge,  and  not  on  the  other?"  An(i  he  was  not  a^  le  to  do  so. 
But  it  must  be  obvious  that  there  are  very  many  questions 
which  might  be  appropriately  asked  on  the  charge  of  robbery 
which  would  not  necessarily  or  i)erhaps  ordinarily  be  asked  on 
the  charge  of  murder.  We  have  given  the  question  the  most 
careful  consideration,  and  in  view  of  the  doctrine  of  this  court 
in  the  Owens  Case,  supra,  and  the  numifest  caution  and  jealous 
care  to  preserve  the  constitutional  guaranty  characterizing  the 
decisions  of  the  courts  elsewhere,  we  are  constrained  to  hold 
that  there  is  substantial  merit  in  the  contention  that  the  issue 
on  the  charge  of  robbery  is  not  substantially  the  same,  within 
the  meaning  of  this  rule  of  evidence,  with  the  issue  on  the 
charge  of  murder  in  the  Circuit  Court,  although  the  blow  in- 
flicted in  effecting  the  robbery  was  the  same  which  caused  the 
subsequent  death.  It  must  bo  perfectly  clear  that  the  issue — 
the  olfense  charged — is  substantially  the  same,  so  that  th(> 
questions  asked  to  make  out  the  one  otTt'Use  would  be  the  sauK^ 
as  those  asked  to  make  out  the  other,  else  the  ride  is  not  satis- 
fied, and  the  testimony  is  incompetent.  We  refer  especially  to 
note  in  01  Am.  St.  Hep.  81)1,  wheiu  the  rule  is  thus  stated : 
"From  among  the  multitude  of  cases  sustaining  this  rule  that 
the  testimony  of  a  witness  for  the  State,  given  on  a  ]>relitninarv 
examination  or  former  trial  of  the  accused,  who  was  present 
and  had  reasonable  ojiportunity  to  cross-examine  the  witness,  is 
competent  against  the  defendant  cm  his  subsequent  trial  for  the 
same  charge — the  witness  having  died  since  giving  his  testi- 
mony, and  beft»re  the  subsequent  trial — may  be  cited  the  follow- 
ing authorities,  in  addition  to  those  already  noticed."     And  a 
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multitude  of  the  most  rccont  authorities  are  then  quoted  in 
support  of  the  rule  as  stated.     And  also  to  the  note  Bcrqcn  v. 
People,  G5  Am.  Dec.  070,  aud  Brown  v.  Common  wealth,  7-) 
Pa.  St.  321,  13  Am.  Hop.  740.    See  especially,  also,  2  Am.  & 
Eng.  Ency.  of  Law  (2  ed.)  pp.  5;30-r)37,  Avith  notes.     It  will 
1)0  noticed  in  Beason's  Case,  supra,  that  the  observation  of 
Jcrvia,  C.  J.,  at  pa?;o  413,  to  the  effect  that  the  charge  before 
the  magistrate  niav  not  be  the  same  technical  charge  on  which 
he  is  afterwards  tried,  was  nnule  in  construction  of  the  Act  of 
11  &  12  Victoria,  which  is  set  out  at  page  40(),  and  not  as 
stating  the  rule  in  the  absence  of  statute.     It  will  be  further 
noticed  that  in  Ovens  v.  Stale,  03  ^liss.  452,  the  language  is 
that  the  testimony  must  be  "given  under  oath  in  a  judicial 
proceeding  between  the  same  jnirties  on  the  same  issue."    AVe 
hoW  that  it  is  cn<nigh  if  the  issue  be  substantially  the  same. 

It  follows  that  the  judgment  nmst  be  reversed,  and  a  new 
trial  awarded. 


IJisiKX  V.  State. 


44  Texas  Crira.  Rep.  413—71  S.  W.  Rep.  974. 


Decided  January  28,  1903. 


RAFFtiE— LoTTirRY:  Distinction  t)Cttvecn  a  raffle  and  a  lottery— Insuffl- 
cie-ticy  of  the  indictment— Evidence  shoics  that  of  a  raffle,  and  not 
that  of  a  lottery. 

1.  A  lottery  Is  "game  in  whirh  there  is  a  Iceeper  or  exhibitor.    This 

keeper  or  exhiljitor  has  the  real  fund,  and  against  this  the  bettor 
Btal<es  his  money,  which  may  be  evidenced  l)y  tickets.  On  the 
side  of  those  who  hold  the  ticket  it  is  perfect  game  of  chance.  On 
the  side  of  the  keeper  there  are  both  chance  and  skill." 

2.  A  ralTle  is  "a  game  of  perfect  chance,  In  which  every  participant 

is  equal  with  every  other,  in  proportion  to  his  risk  and  prospective 
gain.  The  prize  is  a  common  fund,  or  that  which  is  purchased 
by  a  common  fund.  Each  is  an  equal  actor  in  developing  th.3 
chances  in  proportion  of  his  risk  and  prospective  gain;  whether 
they  be  developed  with  dice  or  some  other  instrument  is  not 
material.  The  successful  party  takes  the  whole  prize,  and  all 
the  rest  lose." 
3  The  indictment,  purporting  to  charge  lottery,  held  insufficient,  in 
that.  It  avers  that  a  sinijlc  \n-\ze  was  to  be  distributed  among  the 
purchasers  of  the  tickets  Instead  of  going  to  the  winner. 
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4.  The  indictment  should  have  been  framed,  so  as  to  fit  the  testimony 

to  be  offered  in  the  case. 

5.  The  evidence  fails  to  show  a  lottery;  but  does  that  of  a  raffle, 

which  is  not  a  criminal  offense  in  Texas. 

Court  of  Criminal  Appeals  of  Texas. 

Appeal  from  Limestone  County  Court;  Hon.  A.  J.  Ilarpor, 
Judge. 

Sam  Risien,  convicted  of  establishing  a  lottery,  appeals. 
Reversed. 

A.  B.  Bcnnnldfi,  J.  B.  Kimhdl,  and  Gibson  &  Bryant,  for 
the  appellant. 

Bobert  A.  John,  Assistant  Attorney  General,  for  the  State. 

HENDEnso::^,  J.  A]>pollant  was  convicted  of  establishing  a 
lottery,  and  fined  $100;  hence  this  appeal. 

Appellant  made  a  motion  to  quash  the  indictment,  which  was 
overruled,  and  he  assi<>iis  this  as  error.  The  charging  ])art  of 
the  indictment  is  as  follows:  That  Sam  Risien  "did  then  and 
there  unlawfully  establish  a  lottery  for  the  purpose  of  exposing 
a  horse  and  buggy  to  be  by  lot  and  chance  of  certain  drawings 
to  be  disposed  of  and  distributcil  to  and  among  the  persons  who 
should  become  the  purchasers  of  tickets  therein;  a  more  partic- 
ular description  of  which  said  lottery  and  the  mode  of  carrying 
it  on  is  to  the  grand  jury  unlaiown,"  etc.  The  form  laid  do^vn 
in  Willson's  Criminal  Forms  (form  No.  23.*})  alleges  both  the 
establishment  of  a  lottery  and  the  disposition  of  projierty  by 
means  of  a  lottery;  and  Stale  v.  BandJc,  41  Tex.  2!>2,  is  re- 
ferred to.  However,  in  the  note  Judge  Williams  sajs  "that  the 
usual  precedents  for  this  offense  are  more  particular  and  certain 
in  its  description  than  approved  in  said  case."  Here  the 
pleader  merely  projxtses  to  set  ont  the  establishment  of  a  lot- 
tery, and  does  not  allege  a  sale  by  means  thereof.  Of  course,  it 
is  competent  to  properly  set  out  merely  the  establishment  of  a 
lottery,  without  any  allcgiition  of  a  disposition  of  property  by 
means  of  a  lottery.  The  particular  criticism  made  of  this  in- 
dictment is  that  it  alleges  the  disposition  of  a  single  prize  to  Ix* 
distributed;  not  to  the  winner,  but  among  the  persons  who 
should  become  the  purchasers  of  tickets  therein.  Accurately 
speaking,  a  single  prize  could  not  be  distributed  or  parceled  out 
among  the  various  purchasers  of  tickets,  but  would  go  to  the 
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lucky  person  or  the  winner.  So  it  occurs  to  us  that  the  allega- 
tions of  the  indictment  should  have  hcen  drawn  to  rcsixaurto 
the  proof  offered  in  the  case. 

Appellant  also  insists  that  the  proof  introduced  did  not  show 
or  establish  the  keeping  of  a  lottery,  but,  on  the  contrary,  the 
state  proved  a  raiHe  for  personal  ])roperty  under  the  value  of 
$500,  and  consequently  no  offense  was  proven  against  appellant. 
If  wo  turn  to  the  books,  outside  of  our  own  rie])orts,  defining 
SI  lottery,  it  will  be  difficult,  if  not  impossible,  to  deteriuine  that 
a  raffle  is  not  a  lottery.    P.ishop  Stat.  Crimes,  §t).')2,  and  author- 
ities there  cited:     "Webster  and  Worcester  Dictionaries,  defin- 
ing a  lottery.    :Mr.  Webster  says,  "A  lottery  is  a  disjwsition  of 
[)rizcs  by  lot  or  chance,"  and  this  definition  seems  to  be  adopted 
in  our  State.    Slate  v.  RamUc,  41  Tex.  2!)2.    If  these  authori- 
ties arc  to  be  fcdlowed  in  defining  the  offense  under  our  statute, 
the  facts  shown  in  the  record  here  would  prove  the  disposition 
of  the  horse  and  buggy  by  chance  or  lot.     The  diiRculty  arises 
luicause  our  statute  authorizes  the  raffling  of  personal  property 
(which  is  nothing  but  the  disposition  of  the  same  by  lot  or 
chance)  where  the  value  of  such  ])ro]K'rty  is  under  $500;  and 
our  authorities  on  the  subject  have  endeavored  to  distinguish 
between  a  lottery,  which  is  inhibited  by  statute,  and  a  raffle, 
which  is  authorized.     In  Slcarnes  v.  State,  21  Tex.  G!)2,  Judge 
Roberts  defines  a  1  >ttery,  which  he  terms  a  "grand  raffle,"  as  a 
game  in  which  there  is  a  kee])er  or  exhibitor.    This  keeper  or 
exhibitor  has  the  real  fund,  and  against  this  the  bettor  stakes 
his  money,  which  may  be  evidenced  by  tickets.    On  the  side  of 
those  who  hold  tickets  it  is  a  jierfect  game  of  chance.    On  the 
side  of  the  kee])er  there  are  both  chance  and  skill.     On  the 
other  hand,  he  dcifines  a  raffle,  which  is  authorized  by  our  Code, 
as  a  game  of  ])erfect  choice,  in  which  every  partici])ant  is  equal 
with  every  other  in  the  ])ro])ortion  of  his  risk  and  prospective 
gain.     The  prize  is  a  common  fund,  or  that  which  is  purchased 
by  a  comiuon  fund.     Each  is  an  eqmil  actor  in  developing  the 
chanc(>s  in  ])roportion  to  his  risk;  whether  they  be  developed 
with  dice  or  some  other  instrument  is  not  uuiterial.    The  suc- 
c(>ssful  party  takes  the  whole  i)rize,  and  all  the  rest  lose.     That 
element  of  one  against  the  many,  the  kee])er  against  the  bettor. 
either  directly  or  in.lirectly,  is  not  to  be  found  in  it.    It  has  no 
keeper,  dealer,  or  exhibitor.     This  case  has  been  followed  in 
Barry  v.  State  (Tex.  Cr.  App.)  45  S.  W.  571;  Prcndcrgast  v. 
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State,  57  S.  W.  850,  41  Tex.  Cr.  E.  358.     Referring  to  the 
evidence  showing  the  method  by  which  the  horse  and  buggy 
were  disposed  of,  it  would  appear  that  it  fits  the  definition 
given  by  our  decisions  of  a  raffle ;  that  is,  the  promoter  of  the 
raffle  seems  to  have  issued  tickets  to  the  value  of  $200,  thus 
placing  the  horse  and  buggy  which  were  to  be  disposed  of  at 
that  value.     The  tickets  were  numbered  from  1  to  200.    These 
were  drawn,  and  the  persons  drawing  them  gave  for  each  ticket 
the  amount  represented  by  its  number;  that  is,  if  a  person  drew 
Js^o.  5,  he  paid  5  cents  for  his  ticket ;  and,  if  a  person  drew  No. 
185,  he  paid  $1.85  for  his  ticket.     This  common  fund  went  to 
the  purchaser  of  the  horse  and  buggy ;  and  then  each  holder  of 
the  respective  tickets,  at  a  time  designated,  threw  dice,  the  one 
throwing  the  highest  dice  being  entitled  to  the  whole  prize. 
N'ow,  if  there  is  any  ditTeronce  between  the  definition  given 
and  the  statement  of  facts  here  presented,  it  is  that  all  did  not 
contribute  equally  in  the  purchase  money  of  the  prize,  though 
all  had  an  equal  opportunity  or  chance  to  win  it.    But  we  can- 
not conceive  that  this  nuikes  any  difference.    The  party  was  not 
indicted  here  for  disposing  of  the  tickets,  but  for  disposing  of 
the  horse  and  buggy  by  means  of  the  raflle.     If  it  had  been  a 
lottery,  uidess  all  the  tickets  had  been  sold,  and  there  had  been 
but  one  prize,  the  keeper  or  exhibitor  of  the  lottery  may  not 
have  dis])oscd  of  all  the  tickets  representing  the  prize,  and  so 
ho  would  have  retained  both  the  money  and  the  prize.     But 
here,  in  the  raffle,  all  the  tickets  were  dis|)osed  of,  and  some  one 
was  bound  to  win  the  prize.     This,  it  occurs  to  us,  is  another 
distinction  between  a  ratlle  and  a  lottery.     In  view  of  the  fa.'ts, 
as  shown  by  the  record   in  this  case,  if  tlu;  decisions  of  the 
State  are  followed,  and  if  there  is  such  a  thing  as  a  ralllc  author- 
ized by  law,  we  are  constrained  to  hold  that  the  mode  adopted 
here  of  disposing  of  the  horse  and  buggy  was  a  ralHe  and  not 
a  lottery. 

There  are  other  errors  assigned,  but  we  do  not  deem  it  neces- 
sary to  discuss  them. 

The  judgment  is  reversed,  and  the  jjrosecution  ordered  dis- 
missed. 

Reversed  and  dismissed. 
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State  v.  Dalton". 

109  Tenn.  544—72  S.  W.  Rep.  456. 

Decided  February  27,  1903. 

Remission  of  Sentence:  The  power  of  the  judge  to  change  the  sen- 
tence ends  with  the  term  of  court — The  Qovernor  alone,  has  power 
to  pardon,  or  remit  sentence  after  expiration  of  the  term  of  court. 

J.  The  power  to  grant  a  reprieve  is,  by  tlie  Constitution,  vested  exclu- 
sively in  the  Governor.  Any  effort  of  the  Legislature  to  extend 
or  confer  that  power  on  any  other  office  or  tribunal  is  void. 

2.  During  a  term  of  court,  the  presiding  judge  has  power  to  amend, 

modify  or  vacate  any  judgment  or  order  entered  at  that  term; 
but  with  the  adjournment  of  the  term  his  power  to  do  so  ceases. 

3.  At  a  term  of  court  subsequent  to  that  at  which  an  accused  was 

sentenced,  a  special  judge  entered  an  order,  which  recited:  that 
with  the  consent  of  the  prosecutor,  and  on  account  of  sickness 
In  the  family  of  the  accused,  the  remainder  of  the  term  of  im- 
prisonment should  be  suspended  during  good  behavior.  Held: 
that  the  order  was  void. 

Supremo  Court  of  Tennessee. 

Appeal  from  the  Circuit  Court  of  Wilson  County;  lion.  R. 
P.  ]\lcClain,  Special  Judge. 

West  Dalton  was  convicterl  of  larceny.  At  a  subsequent 
term,  the  unserved  portion  of  the  sentence  was  remitted  during 
good  behavior.     The  State  appealed,    lleversed. 

Charles  T.  Calcs,  Attorney  General,  for  the  State. 
No  counsel  marked  for  Dalton. 

Mr.  Justice  Shields  delivered  the  opinion  of  the  court. 

This  case  involves  the  power  of  a  judge  of  the  Circrit  Court 
to  remit  the  punishment  imposed  upon  a  convict  upon  trial 
and  conviction  at  a  former  term  of  the  court  to  that  at  which 
it  was  rendered.  The  defendant,  West  Dalton,  was  indicted 
and  arraigned  at  the  May  term,  1902,  of  the  Circuit  Court 
of  Wilson  County,  upon  a  charge  of  petit  larceny,  and,  enter- 
ing a  plea  of  guilty,  his  punishment  was  fixed  by  the  jury 
impaneled  for  that  purpose  at  confinement  and  hard  labor 
in  the  workhouse  of  the  county  for  eleven  mouths,  and  a  judg- 
incut  to  this  effect,  and  of  infamy,  and  for  the  costs  was 
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rendered  against  him,  from  which  there  was  no  proceeding 
in  error. 

At  the  succeeding  Septemher  term  of  the  court,  a  special 
judge  presiding,  an  order,  reciting  that  the  prosecutor  con- 
sented thereto  on  account  of  sickness  in  the  family  of  the  de- 
fendant, was  entered  "remitting  the  remainder  of  the  imprison- 
ment during  the  good  behavior  of  the  defendant,"  and  releas- 
ing the  costs,  and  the  case  is  now  before  us  upon  a  proceeding 
impeaching  the  validity  of  this  action  of  the  court. 

This  order  remitting  the  unexpired  portion  of  the  imprison- 
ment and  releasing  the  costs  adjudged  against  the  defendant 
is  absolutely  null  and  void. 

The  judgment  entered  against  the  defendant  at  the  May 
term  of  the  court  was  final,  and  nothing  more  remained  to  bo 
done.  The  court  did  not  and  could  not  reserve  the  right  to 
set  aside  or  alter  it,  and  U{)(m  the  adjournment  of  that  term 
sine  die  the  parties  were  discharged  from  its  further  juris- 
diction, and  it  was  divested  of  all  control  over  them  and  the 
case.  It  could  do  nothing  at  a  subsequent  term  affecting  the 
judgment  rendered. 

The  action  of  the  court  in  this  case  was,  in  substance,  an  at- 
tempt to  exercise  the  pardoning  power,  which,  by  the  Consti- 
tution (article  3,  §  6),  is  vested  solely  in  the  Governor  of  the 
State.  The  vestiture  of  the  power  to  grant  reprieves  and  par- 
dons in  the  chief  executive  is  exclusive  of  all  other  departments 
of  the  State,  and  the  Legislature  cannot,  directly  or  indirectly, 
take  it  from  his  control,  and  vest  it  in  others,  or  authorize  or 
require  it  to  bo  exercised  by  any  other  officer  or  authority. 
It  is  a  power  and  a  duty  intrusted  to  his  judgment  and  dis- 
cretion, which  cannot  be  interfered  with,  and  of  which  ho 
cannot  be  relieved.  The  circuit  judge's  acti(m  in  remitting  the 
imprisonment  and  releasing  the  costs  adjudged  against  the  de- 
fendant cannot  bo  sustained  under  section  7220  of  Shannon's 
edition  of  the  Code,  or  Act  1891,  c.  123,  18  (Shannon's  Code, 
§7423),  authorizing  the  discharge  of  convicts  confined  in  work- 
houses under  certain  circumstances.  The  authority  given  judges 
by  the  first  statute  is  confined,  upon  a  proper  construction  of 
this  act,  to  the  term  of  the  court  at  which  the  judgment  was 
rendered,  and  the  power  to  discharge  inmates  of  the  work- 
house is  confined  by  the  latter  statute  to  the  woi'khouse  com- 
missioners.    If,  however,  these  statutes  could  bo  construed  to 
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cover  the  case  at  bar,  we  would  hold  tlicm  to  be  in  contraven- 
tion of  Article  3,  §  6,  of  the  Constitution,  and  inoperative 
and  void,  as  an  attempt  to  vest  in  judges  and  woi-kliouse  com- 
missioners the  pardoning  poAvor,  which,  as  said,  cannot  be  con- 
stitutionally vested  in  any  form  or  to  any  extent  in  any  other 
officer  but  the  Governor.  Any  and  all  attempts  of  the  Legis- 
lature to  vest  this  power  in  any  otficer,  board,  or  commissioners 
to  any  extent,  or  in  any  form,  advisory  or  otherwise,  or  to 
regulate  its  exercise,  are  in  violation  of  the  provision  of  the 
Constitution  referred  to,  and  absolute  nullities. 

Nor  can  the  action  of  the  court  be  sustained  upon  any  sup- 
posed control  of  the  court  over  its  records.  So  long  as  the 
court  remains  in  session,  the  record  is  in  the  breast  of  the 
judge,  and  all  judgments  entered  at  that  term  may  bo  vacated 
or  modified  upon  any  subspcpu'ut  day  of  the  term,  but  upon 
final  adjournment  the  power  of  the  court  over  the  record  is 
gone. 

This  is  the  rule  governing  final  judgments  of  all  courts  of 
record,  save  certain  proceedings  authorized  by  statute  to  cor- 
rect errors  resulting  from  clerical  mistakes,  which  it  is  not 
claimed  ap])ly  to  this  case.  After  the  ])avties  to  the  cause  have 
been  dismissed  by  final  judgment  and  adjournment  of  that 
term,  the  court  has  no  more  jurisdiction  of  them  and  of  the 
case  upon  the  merits  than  where  no  suit  has  been  instituted 
or  process  served.  Any  order  or  judgment  made  at  a  subse- 
quent term  aifecting  a  final  judgment  unquestioned  by  pro- 
ceedings in  error,  except  in  the  cases  mentioned,  is  coram  non 
judicc,  and  a  nullity.  Van  Blhhcr  v.  Sawyers,  10  Humph. 
81,  51  Am.  Dec.  09*1;  Banh  v.  FouU'cs,  4  Sneed,  462;  John- 
son V.  Tomlinson,  13  Lea,  G04. 

A  judgment  at  a  subsequent  term,  vacating  one  entered  at 
a  former  term  of  the  c<iurt  by  consent  of  parties  given  in  open 
court,  is  void.  Anderson  v.  Tlwmpsan,  7  Lea,  500.  These 
arc  all  civil  cases,  it  is  true,  but  the  principle  applies  with 
equal  force  to  criminal  cases.  The  State  has  the  same  right 
to  insist  upon  the  execution  of  judgments  rendered  in  crim- 
inal cases  prosecuted  by  its  officers  as  other  litigants  have  in 
those  recovered  by  thein,  and  i)ublic  policy  forl)ids  the  unau- 
thorized interference  of  any  one  to  prevent  the  execution  of 
judgments  secured  by  the  State  for  the  punishment  of  crime. 
All  proceedings  reviewing  or  modifying  final  judgments  of 
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courts  in  criminal  cases  other  than  by  proceedings  in  error  or 
by  the  chief  executive,  tend  to  render  ])uiiishnieut  for  criuio 
less  certain,  and  embarrass  the  administration  of  the  criminal 
law. 

The  order  remitting  the  unexpired  punishment  of  the  de- 
fendant and  releasing  him  from  costs  adjudged  against  him 
is  reversed,  and  the  case  renunided,  that  the  former  judg- 
ment of  th(!  C(»urt  may  be  executed. 

Notes  (By  J.  F.  G.) — How  applicable  the  following  immortal  lines 
from  the  poet  Thomas  Hood: 

Alas   for   the    rarity 
Of  Christian  charity 
Under  the  Sun. 

Poor  Dalton  had  no  counsel  to  represent  him  In  the  Supreme  Court, 
and  the  fact  was  overlooked  that  the  power  of  judges  to  grant  re- 
prieves conies  to  us  from  the  'common  law,  and  that  In  England  they 
could  be  granted  after  the  court  had  adjourned  for  the  term.  How- 
ever there  may  be  a  difference  between  a  remission  of  sentence  and 
a  judicial  reprieve.  A  judge  may  reprieve;  but  not  pardon.  The 
subject  of  judicial  reprieves  will  be  treated  of  in  the  notes  to  the 
next  case.  The  above  opinion  should  be  read  in  connection  with  an 
earlier  Tennessee  case — Allen  v.  State,  Martin  &  Yerger,  295,  decided 
in  1827,  in  which  the  following  opinion  was  rendered: 

WiiYTE,  J.,  delivered  the  opinion  of  the  court.  Daniel  Allen  was 
tried  at  the  Circuit  Court  of  Green  County,  September  Term,  lS2(i, 
for  the  murder  of  James  Houston.  He  was  found  not  guilty  of 
murder,  but  guilty  of  manslaughter;  and  judgment  was  rendered  that 
he  be  branded,  imprisoned  six  months,  and  pay  the  costs  of  the 
prosecution.  In  the  transcript  of  the  record  sent  up  to  this  court, 
after  the  entry  of  the  judi^ment,  is  the  following  entry  or  memoran- 
dum: "In  this  case  the  defendant,  by  his  counsel,  moved  the  court 
to  postpone  the  execution  of  the  sentence  until  the  next  term  of  this 
court  and  to  take  ball  for  his  appearance  at  said  court,  to  the  end 
that  he  might  apply  to  the  Governor  for  a  pardon;  which  motion 
the  court  overruled,  and  ordered  the  sentence  to  be  put  into  execu- 
tion. From  which  order  overruling  said  motion,  the  defendant  prayed 
an  api)eal  to  the  Court  of  Errors  and  Appeals,"  etc.  The  transcript 
then  shows,  that  Daniel  Allen  entered  into  a  recognizance,  with  se- 
curity, to  appear  here  at  this  term  of  the  court,  and  that  the  appeal 
be  granted. 

This  cause  coming  on,  on  a  former  day  of  the  term  of  this  court, 
to  be  heard  on  this  appeal  in  the  nature  of  a  writ  of  error,  the 
judgment  of  the  Circuit  Court  was  afTirmed.  It  was  then  moved, 
liy  his  counsel,  that  the  jdaintiiT  in  error,  Daniel  Allen,  have  the 
execution  of  said  judgment  respited,  for  the  purpose  of  permitting 
him  to  apply  to  the  Governor  for  a  pardon,  and  that  in  the  meantime 
he  be  admitted  to  bail. 


■5 


STATE  V.  DALTON. 


C57 


This  application  Is  now  made  to  this  court,  upon  the  following 
grounds,  by  his  counsel: 

1st.  That  the  motion  made  In  the  court  below,  for  time  to  apply  for 
the  pardon,  set  forth  In  the  memorandum  In  the  transcript,  ought  to 
have  been  sustained  by  the  judges,  for  two  reasons.  1st.  Upon  the 
Intrinsic  circumstances  of  the  case  appearing  upon  the  trial  of  the 
cause;  and  2nd.  Upon  the  constitutional  privileges  of  every  citizen, 
guaranteed  to  him  by  the  sixth  section  of  the  second  article  of  the 
Constitution;  which  says,  "He  (the  Governor)  shall  have  the  power 
to  grant  reprieves  and  pardons  after  conviction,  except  in  cases  of 
impeachment. 

2nd.  Ljon  a  statement  now  presented  of  the  evidence  purported 
to  have  been  given  at  the  trial  In  the  court  below,  verified  In  this 
court,  by  the  affidavit  of  two  persons,  as  being  substantially  the 
testimony  which  was  given  In  the  trial  below;  which  statement 
is  further  verified  by  three  very  respectable  members  of  the  bar, 
who  were  counsel  for  Allen  on  the  trial,  to  be  a  true  and  correct 
statement  of  the  testimony  given  in  the  cause;  and  that  the  said 
Daniel  Allen  is  a  high  minded,  honorable.  Industrious  man,  and  that 
he  Is  a  fit  subject  for  executive  clemency. 

Upon  the  first  of  these  grounds,  that  this  court  should  now  sustain 
the  application  for  time,  etc.,  because  the  judge  of  the  Circuit  Court 
ought  to  have  sustained  the  motion  below,  this  court  has  to  observe 
that  it  is  a  revising  court,  and  acts  upon  the  record  properly  pre- 
sented to  It;  the  memorandum  and  the  matter  thereof  is  no  part 
of  the  record  brought  up  to  this  court;  it  belongs  not  to  the  cause, 
it  forms  no  part  of  the  process,  pleadings,  or  judgment.  To  have 
constituted  a  part  of  the  record  it  ought  to  have  been  excepted  to, 
by  a  bill  of  exceptions,  sealed  by  the  judge,  and  made  a  part  of 
record.  Questions  of  this  kind  have  often  come  before  this  court; 
as  for  instance,  upon  affidavits  presented  to  the  court  below,  and 
filed  among  the  papers  of  the  cause;  but  no  exception  to  the  judg- 
ment, or  order  of  the  court  upon  the  matter  of  taem,  appearing  by 
the  bill  of  exceptions,  they  could  not  be  noticed  or  acted  upon  by 
this  court.  An  instance  of  which  occurred  in  this  term,  in  the  case 
of  Gardenshire,  where  an  affidavit  for  a  change  of  venue,  was  filed 
among  the  papers,  but  not  Incorporated  by  a  bill  of  exceptions  with 
the  record.    This  court  held  they  could  not  notice  it. 

Suppose  the  matter  of  the  memorandum  In  the  transcript,  had,  by 
bill  of  exceptions,  formed  a  part  of  the  record,  the  question  would 
have  been  raised,  whether  the  court  would  or  could  have  examined 
the  matter,  for  the  purpose  expressed,  viz.:  giving  time  to  apply 
for  a  pardon,  as  being  the  exercise  of  the  discretion  of  the  Circuit 
Court,  as  founded  upon  and  directed  by  the  circumstances  appearing 
upon  the  trial,  and  the  matter  appearing  in  and  by  the  same? 

This  court  has  examined  into  the  exercise  of  the  discretion  of  the 
Judge   below.   In  this   case,  to-wlt,   where   a  new   trial   has   been  re- 
fused by  him,  upon  the  weight  of  testimony.     This  court  has  said, 
contrary  to  the  practice  of  the  Supreme  Court  of  the  United  States, 
Vol.  XV— 42 
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in  a  like  case,  that  it  will  examine  into,  and  control  the  discretion 
of  the  court  below,  in  this,  that  If  the  weight  of  testimony  greatly 
prei)onderates  In  favor  of  the  application,  against  the  verdict  given,  it 
will  grant  a  new  trial.  This  court  has  been,  in  part,  iniluenced  to 
adopt  this  practice  from  the  analogy  to  the  English  practice,  of  tliu 
judge  at  nisi  jyrius  saving  the  lllio  question  for  the  consideration  and 
opinion  of  the  whole  court  in  Weatminslcr  Hall. 

But  it  must  be  noticed  that  tin;  discretion  exercised  by  the  judge 
below,  and  desired  by  the  present  api)lication  to  be  controlled  by  the 
court  here,  is  to  a  different  point,  rcKurding  a  different  object,  than 
the  right  or  wrong  conclusion  of  the  jury  uimn  the  case  submitted 
to  them.  But  viewing  the  case  altoja'ther  aside  from  the  correctness 
of  the  verdict  and  further  interference  of  a  court  in  that  respect, 
and  as  directed  to  the  view,  examination,  and  exercise  of  the  con- 
stitutional provision  of  the  Governor,  as  a  fit  object  or  otherwise 
for  pardon,  is,  perhaps,  what  the  judge  below  had  nothing  to  do 
with;  and  of  course  this  court,  for  the  same  reason,  is  in  the  same 
situation.  But  upon  this  no  opinion  is  given,  as  it  is  not  called  for 
by  the  case  before  them. 

The  next  question,  can  this  court  interfere  upon  the  second  ground, 
that  statement  of  facts  above  noticed,  prepared  at  this  term  since 
the  affirmance  of  the  judgment  of  the  Circuit  Court,  and  verified 
by  affidavit  in  this  court?  This  affidavit  is  intended  to  supply  the 
defect,  or  rather  absence,  of  the  matter  in  the  record  already  noticed, 
to-wit,  of  the  facts  of  the  case,  as  they  appeared  upon  the  trial;  and 
it  Is  upon  this  contended  by  the  counsel  that  the  court  have  the 
discretion  to  grant  or  refuse.  If  this  court  have  a  discretion,  they 
think  it  ought  not  to  be  called  into  action  by  an  after  statement, 
ex  parte,  when  the  Attorney  General  had  no  opportunity  of  examin- 
ing into  or  contesting  its  correctness.  This  court  will  here  observe 
that  these  remarks  are  not  called  for  from  any,  the  most  distant, 
allusion  to  the  probable  incorrectness  of  the  statement  now  presented; 
they  have  an  undoubted  belief  of  and  conflrince  in  its  correctness; 
but,  for  the  sake  of  principle,  and  the  avoidance  ot  those  evils  In 
the  administration  of  justice  which  such  an  example,  followed  by  a 
practice,  might  be  Inductive  of. 

The  remaining  ground  for  the  success  of  this  application  to  the 
court  is  the  Constitution.  By  it  "the  Governor  shall  have  power  to 
grant  reprieves  and  pardons  after  conviction,  except  in  cases  of  Im- 
peachment." Here  the  power  to  grant  a  reprieve  or  pardon  is  un- 
questionably given  to  the  Governor.  But  this  power  would  be  given 
in  vain,  unless  an  opportunity  was  given  for  its  exercise  by  him. 
The  means  of  exercising  the  power  must  also  then  come  within  the 
Constitution,  and  be  a  constitutional  right.  The  means,  therefore, 
must  be  a  right  in  the  convicted  citizen  to  be  affronted  by  this  court, 
in  those  canes  where  the  final  judgment  after  conviction,  is  rendered 
thereupon.  This  right  must,  of  necessity,  supersede  the  immediate 
execution  of  the  judgment,  or  the  carrying  the  same  into  effect,  as 
far  as  is  reasonably  necessary,  under  the  circumstances,  for  its  exer- 
cise, or  the  making  application  to  the  Governor. 
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It  Is  asked  from  this  court  by  the  plaintiff  In  error,  as  a  means  of 
enabling  him  to  exercise  his  constitutional  rinht  to  suspend,  until  the 
next  term  of  this  court,  the  execution  of  the  judgment,  and  in  the 
meantime  to  admit  him  to  bail. 

For  this  admission  to  ball,  his  counsel  have  cited  and  relied  upon 
Hawkins,  P.  C.  book  2,  ch.  15,  sec.  40,  where  it  is  said:  "Also  it 
seems  that  the  Court  of  King's  Bench,  or  justices  of  jail  delivery 
may  ball  a  person  convicted  of  manslaughter  before  such  justices 
(speaking  of  justices  of  jail  delivery)  against  plain  evidence,  in 
order  to  purchase  his  pardon  in  the  meantime." 

This  court  have  little  doubt  but  that  in  cases  of  manslaughter  the 
execution  of  the  judgment  ought  to  be  suspended,  for  the  burning  in 
the  hand  is  the  most  Important  part  solicited  as  the  object  of  par- 
don, which,  if  inflicted,  thfe  benefit  of  the  privilege  would  be  much 
Impaired. 

That  time  should  be  given  him  here  for  making  the  application 
is  more  necessary  than  in  England;  for  there  a  pardon  may  be  ap- 
plied for  efore  the  conviction,  and  is  often  granted;  but  here,  by 
the  Constitution,  the  pardon  cannot  be  granted  until  after  the  con- 
viction. 

No  reason  has  been  shown,  or  even  offered,  why,  in  this  case  ball 
should  not  be  taken  for  the  forthcoming  of  the  party,  at  the  time 
that  may  be  directed  by  the  court;  and  In  common  cases,  where  the 
party  can  give  ball,  reasonably  to  secure  his  appearance  that  he  may 
be  forthcoming,  and  subject  to  the  sentence  of  the  law,  Is  all  that 
the  law  requires.  If  ball  cannot  be  given,  or,  what  Is  the  same  thing, 
sufficient  bail,  then  it  would  be  the  duty  of  the  court  to  direct  him 
to  be  kept  in  jail  for  safe  custody  during  the  time  allowed  for  the 
procuring  of  his  pardon. 

Let  execution  of  the  judgment  In  this  case  be  suspended  until  the 
further  order  of  this  court,  except  as  to  the  costs,  for  which  an 
execution  may  now  issue;  and  that  the  plaintiff  in  error  enter  into 
a  recognizance,  himself  in  the  sum  of  $5,000,  with  five  securities, 
each  In  the  sum  of  $1,000,  that  he  will  appear,  etc. 


State  ex  ijel.  Staefokd  v.  Hawk,  Warden. 

47  W.  Va.  434—34  S.  E.  Rep.  918. 

Decided  January  27,  1900. 

Reprieve:      Governofs   power   derived   from,   the  common   law;   and 
his  action  in  granting  a  reprieve  not  subject  to  mlicial  review. 

Judicial   Rkimueves:     Potver  of  courts  to  grant  reprieves  and  pos- 
itive duty  to  do  so,  when  the  interests  of  justice  demand  such 
action. 
1.  The  power  to  reprieve  in  all  cases  of  felony  is  vested  in  the  Gov 
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ernor  of  this  State,  by  the  Constitution  thereof,  where  the 
necessity  therefor  exists.  He  Is  the  sole  jiulgo  of  such  necessity, 
and  his  conclusions  are  not  reviewable  by  the  courts,  but  are 
binding  on  the  other  departments  of  the  Government. 
2.  A  person  convicted  of  a  felony  in  a  Circuit  Court  is  entitled  to 
have  the  execution  of  Judgment  susi)endcd  until  a  reasonable 
time  after  the  next  regular  term  of  the  Supreme  Court  of  Ap- 
peals, that  he  may  make  application  thereto  for  a  writ  of  error. 
(Syllabus  by  the  court.) 

Supremo  Court  of  Apponla  of  West  Virp;inia. 
Maiidainus  by  the  State,  on  the  relation  of  J.  L.  StafTonl, 
against  S.  A.  Hawk,  warden  of  the  penitentiary.    Ponied. 

Vinson  S  Thompson  and  John  Mnrcnm,  for  relator. 
Edgar  P.  Bucher,  Attorney  General,  and  E.  W.  Wilson,  for 
respondent. 

Dent,  J.  To  a  writ  of  mandamus  nisi  requiring  the  warden 
of  the  penitentiary  to  receive  and  confine  therein  Elias  Hat- 
field, Jr.,  convicted  in  the  Circuit  Court  of  ^fingo  County  for 
murder,  and  sentenced  to  imprisonment  for  twelve  years,  tho 
return  is  made  that  the  Governor  had  granted  a  reprieve  for 
thirty  days  to  permit  the  prisoner  to  ap])ly  to  this  court  for 
a  writ  of  error.  To  this  retuni  the  relator  demurs  as  insuf- 
ficient, on  the  sole  ground  that  the  Governor  has  no  power  to 
reprieve  except  in  capital  oifenses.  Section  10,  art.  7,  of  tho 
Constitution  provides:  ''The  Governor  shall  have  power  to 
remit  fines  and  penalties  in  such  cases  and  under  such  regula- 
tions as  may  be  prescribed  by  law;  to  commute  capital  pun- 
ishment, and,  except  where  the  prosecutitm  has  been  carried 
on  by  tho  House  of  Delegat(!s,  to  grant  rei)rieves  and  pardons 
after  conviction."  The  power  to  pardon  necessarily  includes 
the  power  to  reprieve  or  suspend  the  sentence  until  the  matter 
can  be  inquired  into  and  determined.  At  common  law  tho 
power  to  reprieve  was  lodged  in  the  Courts,  as  the  re])resenta- 
tives  of  the  King,  he  being  considered  the  very  fountain  of 
justice;  and  he  was  never  called  upon  to  exercise  it  exce])t 
in  capital  cases  of  necessity.  All  offenses  were  doomed  of- 
fenses against  the  king.  "It  is  reasonable  that  he  only  who 
is  injured  should  have  the  power  of  forgiviirg."  1  Cooley,  lil. 
(3d  Ed.)  2G8.  Because  the  king  was  never  personally  called 
upon  to  exercise  the  power  of  reprieve,  owing  to  the  authority 
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(lolpgatcd  by  him  to  his  courts,  except  in  capital  cases,  Las 
f,'n.wii  up  the  theory  tliiit  lie  had  uo  such  puwer.    Ahuost  all 
oirenses  in  England  in  its  early  history  were  capital,  the  num- 
ber being  not  less  than  J(iO.     The  king  was  kept  so  busy  in 
cai)ital  cases  that  minor  offenses  or  misdemeanors  were  intrusted 
to  his  courts,  justices,  and  nuigistrates.    That  he  had  the  power 
to  reprieve  or  suspend  sentence  in  any  case  of  necessity,  there 
cannot  be  the  least  doid)t.     The  Governor  of  this  State  is 
clothed  with   the  King's  prerogative  in  this  respect,  except 
wherein  it  is  plainly  limited  by  the  Constitution.     Hence  ho 
has  the  power  to  rejjrieve  in  all  cases  of  felony  where  necessity 
recpiires  his  intervention.    Of  this  necessity  ho  is  the  sole  and 
linal  judge,   and  his  conclusicjns  arc  not  reviewable  by  the 
(Mturtfl.     In  such  cases  as  the  i)resent,  while  the  power  exists, 
the  necessity  of  its  exercise  should  be  avoided  by  the  trial  court, 
as  provided  by  law,  postjtoning  "the  execution  of  its  sentence 
until  a  reasonable  time  beyond  the  first  day  of  the  next  term 
of  the  Supreme  Court  of  Aiijieals."     Section  2,  c.  IGO,  Code. 
This  neccssurily  means  a  regular  term  fixed  by  statute.     The 
lime  granted  should  be  sufficient  for  the  proper  preparation  of 
the   recijrd   and  ])n'sentation  of  his  petition  to  the   Supreme 
C^)urt.     The  time  in  this  case,  without  regard  to  the  terms  of 
the  Su]n'eme  Court,  was  fixed  at  sixty  days — ordinarily  a  suf- 
ficient lime;  but,  owing  to  some  unusual  delay  on  the  part  of 
the  stenogrnphcr,  which  remains  without  reasonable  ex])lana- 
tion,  the  time,  by  no  fault  of  the  prisoner,  proved  insufficient. 
The  ])risoner  Avas  therefore  justly  entitled  to  an  extension  of 
the  time.     The  trial  court  might  have  granted  it,  thus  correct- 
ing its  error,  not  judicial  in  its  character,  on  motion  of  the 
pris<mer,  and  of  which  no  one  could  have  complained.    Even  if 
it  were  judicial  error,  the  ]irisoner  would  be  bound  by  it,  as 
committed  at  his  instance,  for  his  benefit.     Fulls  v.  Slate,  2 
{•  .iced,  232.     If  the  Circuit  Court  refused  to  make  the  correc- 
tion on  proper  application,  this  court  would  have  either  com- 
])elled  it  to  do  so,  or  corrected  its  error.    This  would  have  taken 
awav  the  necessity  for  executive  interference,  provided  it  coxdd 
have  been  accomplished  without  delay.    Doubts  of  power,  pro- 
crastination of  various  kinds,  and  even  unavoidable  delays,  in 
a  case  of  this  character,  rendered  the  interference  of  the  execu- 
tive a  necessity,  as  being  more  cfTective  and  prompt  than  an 
application  to  the  courts.     This,  however,  should  be  a  warnnig 
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to  the  Circuit  Court  to  grant  to  persons  convicted  of  felony  the 
reasonable  time  provided  by  statute,  and  compel  its  officers  to 
discharge  their  duties  so  as  to  facilitate,  instead  of  delaying, 
their  applications  for  writs  of  error  to  this  court.  Neither  a 
court  nor  any  of  its  officers  should  be  permitted  to  indirectly 
deprive  a  prisoner  of  his  statutory  rights.  If  innocent,  he 
should  not  be  subjected  to  punishment  unjustly;  and,  if  guilty, 
his  punishment  should  be  in  accordance  with  law. 

Denied. 

Notes  (By  J.  F.  G.) — Judicial  Reprieves:  As  to  this  subject  we 
will  simply  give  the  following  authorities  as  they  appear  ia  the 
books: 


1^ 


ANONYMOUS. 

2  Dyer  205. 

(In  the  reign  of  Queen  Elizabeth.) 

It  was  moved  by  the  justices  of  assize  there,  if  a  thief  be  con- 
demned to  be  hanged,  and  yet  the  justices  command  the  sheriff  to 
respite  his  execution  for  six  weeks  only;  and  after  the  sessions  ad- 
journ in  vacation  before  the  six  weeks  expire,  the  said  justices 
command  the  sheriff  to  respite  the  execution  still  longer,  quaere. 
Whether  they  can  do  this,  because  their  commission  of  gaol  de- 
livery seems  to  be  finished  by  the  adjournment;  and  it  is  usual  to 
have  a  new  commission  every  time  they  come  to  the  sessions  of 
gaol  delivery.  And  yet  by  the  opinion  of  all  the  justices  the  order 
of  further  respite  Is  good  enough;  and  the  custom  of  the  realm  has 
always  been  so;  and  the  case  of  allowance  of  clergy  under  the  gal- 
lows proves  this;  also  the  statute  de  Finihiis  (c.  3.)  at  the  end  in 
the  27th  year  of  Edw.  1.  gives  authority  that  the  justices  of  assize, 
if  they  are  both  layman,  without  any  commission  of  gaol  delivery 
may  remain  in  the  country  to  deliver  the  gaol.  And  also  the  penning 
and  letter  of  the  statute  of  1.  Ed.  6.  (c.  7.)  of  the  demise  of  the 
king,  which  speaks  of  the  alteration  of  the  justices  proves  this,  "as 
if  the  said  justices  had  continued." 

HALE'S   PLEAS   OF  THE   CROWN. 

CiiAPTEn  LVIII. 

Concerning   RtPRiEVEs    Before   ano   After   Jitdoment. 

Reprieves,  or  stays  of  judgment  or  execution,  are  of  three  kinds,  viz: 

I.    Ex  mandato  regis,  thus  we  find  it  done  in  3  //.  7.  7.  a.  tho  ore 

tenus,  or  by  some  message,  or  by  sending  his  ring,  but  at  this  day 

it  is  ordinarily  signified   by  the   privy   signet,  or   by  the   master  of 

requests. 
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II.  Ex  amtrio  judicis.  Sometimes  the  judge  reprieves  before 
judgment,  as  where  he  Is  not  satisfied  with  the  verdict,  or  the  evi- 
dence Is  uncertain,  or  the  Indictment  insufficient,  or  doubtful  whether 
within  clergy;  and  sometimes  after  judgment,  if  It  be  a  small  felony, 
tho  out  of  clergy,  or  in  order  to  a  pardon  or  transporation.  Crompt. 
Just.  22  6.  and  these  arbitrary  reprieves  may  be  granted  or  talcen 
oft  by  the  justices  of  gaol-delivery  altho  their  sessions  be  adjourned 
or  finished,  and  this  by  reason  of  common  usage.    Dy.  205  a. 

III.  Ex  necessitate  Icgis  which  is  in  case  of  pregnancy,  (e)  where 
a  woman  Is  convict  of  felony  or  treason.  Co.  P.  C.  17.  Stampf.  P.  C. 
Lib.  III.  cap.  ult. 

1.  Enseinture  is  no  ground  to  stay  judgment,  and  therefore  If  a 
woman  convict  be  asked  what  she  can  say  why  judgment  should  not 
be  given,  enseinture  is  no  cause  of  stay;  but  when  judgment  Is  given, 
she  ought  again  to  be  demanded  why  execution  should  not  be  made, 
and  there  she  may  allege  enseinture  in  retardationem  executionis, 
22  Assiz,  17.     Coron.  180. 

(e)  Thus  it  was  by  the  civil  law.  Dig.  Lib.  XLVIII  tit.  19  de 
poenis  I.  3  and  also  by  the  laws  of  Williar^  the  conqueror  I.  35  vide 
Bract,  de  Coron.  cap.  32  §  II  Flcta  Lib.  I  cap.  38  §  15  vide  Part  I 
p.  368. 

2.  Enseinture  Is  no  cause  to  stay  execution,  unless  she  be  enseint 
with  a  quick  child,  or  which  Is  all  of  one  Intendment,  if  she  be  quick 
with  child.     22  Assiz.  71  Coron.  180. 

3.  When  this  Is  objected  In  delay  of  execution,  It  ought  to  be  In- 
quired of  by  a  jury  of  twelve  discreet  women,  and  their  verdict  is 
to  be  recorded,  and  according  as  they  give  it  the  execution  is  to  pro- 
ceed or  stay.    Ibid. 

This  privilege  is  to  be  allowed  but  once,  for  If  she  be  a  second 
time  with  child,  she  shall  not  thereby  delay  execution,  but  the  gaoler 
shall  be  punished  for  not  looking  better  to  her.  12  Assiz.  11.  Coron. 
168.     23  Assiz.  2.     Coron.  188. 

If  she  be  priviment  enseint  and  not  quick  with  child,  and  only 
so  found  by  the  jury  of  women,  that  is  no  cause  of  respite;  but  I 
have  rarely  found  but  the  compassion  of  their  sex  Is  gentle  to  them 
In  their  verdict,  if  there  be  any  colour  to  support  a  sparing  verdict. 

6.  This  reprieve  is  or  ought  to  be  a  matter  of  record,  and  there- 
fore I  have  always  taken  it,  that  altho  she  be  delivered  before  the 
next  sessions,  yet  the  sheriff  ought  not  to  make  execution  after  her 
delivery,  neither  ought  the  judge  to  give  such  direction  upon  the 
reprieve  granted,  but  at  the  next  session  tho  woman  must  again  be 
called  to  show  what  she  can  say  why  execution  should  not  now  be 
made,  and  she  is  to  be  heard  12  Assiz.  11.  Coron.  1G8,  amcsne  al  barre, 
for  it  may  be  the  tempus  pracstitutum  for  her  delivery  since  the  last 
BesBlon  is  not  yet  past,  and  she  must  stay  till  then,  or  it  may  be  she 
hath  since  had  the  king's  pardon,  which  the  sheriff  cannot  allow  or 
judge  of. 

And  therefore  the  books  tell  us,  that  after  her  delivery  she  was 
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brought  to  the  bar  again  to  show  what  she  could  say  why  execution 
should  not  be  made;  this  bringing  to  the  bar  must  needs  be  at  a 
second  or  following  sessions.  12  Assiz.  11.  Coron.  1G8.  22  E.  3.  Coron. 
253. 

MILLER'S  CASE. 

9  Cowen  730. 

Alhant,  5th  February,  1S28. 
Sir: 

I  received  in  due  season  from  you,  as  presiding  judge  of  a  court 
of  oyer  and  terminer,  held  in  and  for  the  city  and  county  of  New 
York,  minutes  of  the  trial  of  William  Miller,  on  the  10th  of  De- 
cember last,  for  the  murder  of  David  Aclterman,  by  which  it  ap- 
pears that  he  was  duly  convicted  of  the  crime,  and  sentenced  to 
be  executed  on  the  26th  of  January  last.  After  an  attentive  perusal 
and  deliberate  consideration  of  this  and  the  accompanying  docu- 
ments, and  of  the  papers  sent  up  by  Mr.  E.  King,  one  of  the  counsel 
assigned  for  the  prisoner  by  the  court,  and  several  conferences  with 
Mr.  R.  Emmet,  the  other  counsel,  I  came  to  the  same  conclusion  with 
the  court  and  jury,  that  the  prisoner  was  guilty,  and  that  therefore 
the  executive  ought  not  to  interfere  in  his  favor.  This  deiision  I 
communicated  to  Mr.  Emmet  oi:  the  morning  of  the  19th  ultimo,  as 
my  definitive  determination.  Shoitly  after,  on  opening  some  letters 
on  my  table,  I  found  a  communieaiion  from  you  and  a  duplicate  re- 
lative to  this  subject,  in  which  you  announced  a  change  of  your 
views,  and  assigned  your  reasons.  I  then  mentioned  to  Mr.  Emmet 
that  I  would  look  over  your  communication  and  reconsider  the  case, 
and  inform  him  of  the  result  on  Monday;  at  which  time  I  told  him 
that  I  could  not  reconcile  it  with  my  sense  of  duty,  and  my  views 
on  the  subject  to  interpose,  either  by  a  chjinge  or  remission  of  the 
punishment,  and  that  the  law  must  take  its  course.  On  the  same 
evening  I  wrote  a  letter  of  a  similar  import  ro  the  Rev.  Mr.  Stanford, 
chaplain  of  the  prison,  in  answer  to  one  received  from  him,  so  that 
the  convict  might  be  prepared  as  far  as  pofsll)le  for  the  awful  fate 
that  awaited  him.  On  the  evening  of  the  27th  January,  I  received, 
to  my  great  surprise,  a  letter  from  you  informing  me  that  the  court 
of  oyer  and  terminer  had  considered  it  their  duty  to  reprieve  the 
convict  until  the  16th  of  this  month.  On  taking  the  subject  into 
consideration,  I  have  no  doubt  tliat  the  court  with  pure  motives, 
mistook  their  i)owers;  and  my  only  ol)ject  in  making  this  declaration 
is  to  prevent  the  act  to  which  I  except,  from  being  drawn  into  prec- 
edent. The  Constitution  entrusts  the  governor  with  power  over  re- 
prieves and  pardons,  and  I  think  that,  from  the  very  terms.  It  is 
exclusive.  The  power  claimed  in  this  case  by  the  court  over  which 
you  preside,  has  never  been  exercised  before  in  this  country;  It  is 
incompatilde  with  the  arrangments  of  our  Government;  against  the 
Constitution;  and  pregnant  with  the  most  mischievous  results.  It 
has  l)een  claimed  in  extraordinary  cases  in  England;  but  the  great 
commentator  who  conccdcB  it,  qualified  the  concession  by  saying  that 
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It  Is  rather  by  common  usage  than  by  strict  right.  The  judges 
emanations  of  the  regal  power;  and  even  the  king  himself  in  his 
regal  office,  though  not  in  person,  is  always  present  in  the  eye  of  the 
law,  in  all  his  courts.  Our  Government  is  divided  into  three  great  de- 
partments, legislative,  executive  and  judicial.  Our  judiciary  as  well 
as  the  others,  must  look  for  its  powers  in  the  grants  of  the  Con- 
stitution. Now,  it  must  be  admitted  that  the  power  that  reprieves  ov 
pardons.  Is  an  executive  power  expressly  delegated;  and,  however  it 
may  be  represented  in  Hale,  Hawkins  and  Blacks>one,  they  can  be  of 
no  authority  on  this  occasion.  There  may  be  emergent  cases  in  which 
reprieves  or  pardons  ought  to  be  granted;  in  cases  of  pregnancy,  in- 
sanity, or  unexpected  discovery  of  innocence.  In  these  cases,  if' the 
executive  power  cannot  operate,  in  all  probability,  the  sheriff,  rely- 
ing on  the  justice  of  his  country,  might  take  the  risk  upon  himself, 
and  without  any  pretense  of  authority,  exercise  mercy,  upon  indeed 
an  awful  responsibility.  But  this  case  is  a  different  one;  it  is  a 
claim  of  right;  and  the  pernicious  consequences  to  which  it  may  lead 
are  obvious.  There  is  a  court  of  oyer  and  terminer  in  every  county, 
and  there  are  56  counties.  Admit  the  power  over  reprieves  to  be  in 
56  courts;  admit  that  these  courts  are  more  or  less  trustworthy, 
more  or  less  liable  to  deception:  may  they  not  in  many  cases  pros- 
trate justice,  and  adopt  measures  of  the  most  inju  1  is  tendency? 
The  power  of  the  executive  may  be  completely  overthrown  in  this 
respect;  for,  if  a  court  may  respite  for  a  day,  they  may  for  a  year; 
and  if  on  the  exhibition  of  new  testimony,  they  may  try  over  the 
criminal,  and  declare  him  innocent,  whom  before  they  had  pro- 
nounced guilty,  and  act  as  a  resjiiting  power,  there  will  be  no  cer- 
tainty In  punishment;  a  virtual  pardoning  power  will  be  established 
In  each  county,  instead  of  one  express  pardoning  power  for  the 
whole  State!  And,  if  the  judiciary  be  exposed  to  sudden  and  power- 
ful attempts  on  its  humanity,  as  is  probable  in  the  present  case,  to 
suspend  the  sentence  of  the  law,  what  must  be  the  effect  on  the 
executive,  when  it  comes  before  him,  backed  by  judicial  authority; 
prevalent  sentiment  against  the  punishment  of  death;  a  reluctance 
in  the  firmest  minds  to  accede  to  it;  plausible  reasons  for  a  milder 
course;  conflicting  opinions  about  the  right  of  inlliction  after  an  inter- 
meddling with  the  sentence?  Will  not  the  executive,  in  almost  every 
case,  be  compelled  to  change  the  punishment.  And  in  the  present 
instance,  which  has  been  pronounced  by  the  judges  and  jury  the 
crime  of  murder,  and  which  I  may  still  believe  so,  with  all  due 
reverence  to  the  opinion  of  the  court,  I  am  compelled  by  the  extra- 
ordinary circumstances,  embarrassments  and  perplexities  attending 
It  to  interfere  with  a  conditional  pardon:  And  as  the  course  to  which 
I  except  Is  obnoxious  to  so  many  olijections,  and  may  be  productive 
of  so  many  evils,  and  is  without  precedent,  so  I  sincerely  hope  that 
it  may  be  without  imitation. 

I  have  the  honor  to  be,  etc., 

De  Witt  Clinton. 

The  Hon.  Judge  Edwards. 
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Governor  Clinton  dying  intermediate  the  date  of  his  letter,  and 
the  following  reply,  was  succeeded  by  the  Lieutenant-Governor,  to 
whom  Judge  Edwards'  letter  was  therefore  addressed. 


!l 


To  the  Honorable  Nathan  Pitcher,  Lieutenant-Governor  of  the  State 
of  New  York, 

New  Yokk,  22nd  February,  1828. 
Sir: 

On  the  day  ensuing  the  death  of  hia  excellency,  the  late  Governor 
Clinton,  I  received  by  the  mail  a  letter  from  him,  respecting  the 
proceedings  of  the  judges  of  the  court  of  oyer  and  terminer  in  this 
city,  in  reprieving  for  three  weeks  William  Miller,  who  was  under 
sentence  of  death.  The  Albany  Argus,  which  was  received  by  the 
same  mail,  contained  a  copy  of  the  letter;  and  from  the  accompany- 
ing note  of  the  editor,  I  presume  it  was  published  by  the  authority 
of  his  excellency.  I  forwith  prepared  an  answer;  but  before  it  was 
sent,  received  the  melancholy  intelligence  of  his  death.  As  his  letter 
proceeded  from  the  executive  department  of  the  Government,  and 
complained  of  an  encroachment  upon  its  power  by  the  judges  of  the 
oyer  and  terminer,  I  conceived  it  to  be  my  duty  to  state  to  you,  as 
the  present  executive  of  the  State,  the  views  entertained  by  the 
judges  respecting  their  power,  and  the  facts  which  induced  them  to 
exercise  it  in  the  case  in  question. 

Under  the  peculiarly  delicate  and  painful  circumstances  in  T^/hlch 
I  find  myself  placed,  in  consequence  of  the  lamented  death  of  his 
excellency,  I  shall  endeavor  to  confine  myself  simply  to  an  exposi- 
tion as  I  conceive  necessary  to  relieve  the  judges  from  the  imputation 
of  having  acted  illegally  or  indiscreetly. 

I  cannot  but  regret  that  his  excellency  did  not  seek  a  full  exposition 
of  the  views  of  the  judges,  before  he  proceeded  to  the  length  of 
protesting  against  their  acts;  and  above  all  before  he  gave  such  a 
protest  to  the  press.  Public  discussion  between  different  departments 
of  the  Government  have  a  pernicious  tendency,  and  ougl^t  never  to 
be  resorted  to  when  they  can  be  avoided  consistently  with  a  due 
regard  to  the  public  welfare.  This,  however,  is  a  painful  subject,  and 
I  should  not  have  said  so  much,  but  from  the  conviction  that  my 
duty  to  the  people  and  to  my  station,  would  not  justify  me  in  saying 
less.  Were  this  whole  subject  one  which  concerned  myself  alone 
l)ropriety,  perhaps,  under  the  peculiar  circumstances,  would  require 
that  I  would  be  silent;  but  as  it  involves  a  jmint  of  law,  which  I 
conceive  to  be  of  vital  importuiice;  and  as  it  affects  the  respectability 
of  an  important  judicial  tribunal,  whose  conduct  has  been  publicly 
arraigned  by  the  chief  magistrate,  silence  on  my  part  would  be  rep- 
rehensible. 

His  excellency  stated,  that  on  the  19th  ultimo  he  received  a  letter 
from  me,  in  which  I  announced  a  change  in  my  views  as  to  the 
guilt  of  tlio  prisoner,  and  assigned  my  reasons:  that  thereupon  he 
mentioned  to  Mr.  Emmet,  one  of  the  counsel  for  the  prisoner,  that 
he  would  look  over  my  communication  and  reconsider  the  case,  and 
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Inform  him  of  the  result  Monday;  at  which  time  he  told  him  that  he 
could  not  reconcile  it  with  his  sense  of  duty  and  views  of  the  sub- 
ject, to  interpose;  and  on  the  same  evening,  wrote  a  letter  to  that 
import  to  the  Rev.  Mr.  Stanford,  chaplain  of  the  prison.  He  then 
proceeds  to  remark,  that  on  the  evening  of  the  27th  of  January  he 
received,  to  his  great  surprise,  a  letter  from  me  Informing  him  that 
the  court  had  considered  it  their  duty  to  reprieve  the  convict  until 
the  16th  of  this  month. 

All  this  seems  to  Import,  what  his  excellency  could  not  have  meant, 
that  the  judges  had  reprieved  the  prisoner  with  the  knoiclcdge  of 
the  fact  that  the  governor  had  refused  to  interfere  after  he  had 
received  my  letter,  and  was  fully  possessed  of  all  the  facts  in  the  case. 
Now,  in  the  letter  in  which  I  informed  him  of  the  reprieve,  I  stated 
some  very  important  additional  facts,  and  informed  him,  at  the  same 
time,  that  the  judges  had  no  information  of  his  having  received  that 
letter,  either  from  his  excellency,  or  from  any  other  source,  and  that 
as  well  from  circumstances,  as  from  the  non-acknowledgement  of  it 
by  his  excellency,  the  judges  were  of  opinion  that  he  had  not  received 
It.  Even  In  his  letter  to  Mr.  Stanford,  he  made  no  mention  of  his 
having  been  recommended  to  mercy  by  me,  or  of  the  receipt  of  my 
letter.  That  the  non-acknowledgement  of  an  official  letter  so  nearly 
concerning  the  life  of  a  human  being,  alone  warranted  the  conclu- 
sion that  it  had  not  been  received,  will  not  be  questioned. 

The  question  in  issue  is  simply  whether  the  judges  have  power  of 
granting  reprieves  to  such  time  (and  such  time  only)  "as  is  neces- 
sary to  give  room  to  apply  to  the  executive  for  either  an  absolute 
or  conditional  pardon,"  when  it  is  apparent  that  injustice  would  be 
done  by  suffering  a  sentence  to  be  executed.  Upon  a  thorough  ex- 
amination of  the  authorities,  it  appears  to  me  that  the  law,  true  to 
the  merciful  spirit  which  pervades  it,  does,  under  such  circumstances, 
make  it  the  bounden  duty  of  the  judges  to  interfere. 

In  the  reign  of  Queen  Elizabeth  the  question  was  submitted  to  the 
kintj's  bench,  whether  the  justices  of  assize  could,  after  the  session 
had  adjourned,  lawfully  command  the  sheriff  to  respite  the  execu- 
tion still  longer;  and  by  the  opinion  of  all  the  justices,  the  order  for 
further  respite  was  adjudged  good  enough,  and  they  said  that  the 
custom  of  the  realm  had  always  beer  so.     (2  Dyer,  205.) 

Blackstone  says,  that  "reprieves  may  be  first  ex  arbitrio  jtidicis 
either  before  or  after  judgment;  as  when  the  judge  is  not  satisfied 
with  the  verdict,  or  the  evidence  is  suspicious,  etc.,  or  any  favorable 
circumstances  appear  in  the  criminal's  character,  in  order  to  give 
room  to  apply  to  the  crown  for  either  an  absolute  or  conditional  par- 
don. These  arbitrary  reprieves  may  be  granted  or  taken  off  by  the 
justices  of  gaol  delivery,  although  their  session  is  finished  and  their 
commission  exi)ired.  But  this  is  rather  of  common  usage  than  of 
Btrict  right."     (4  Bl.  Com.  394.) 

Lord  Hale  says,  that  "although  the  judge,  by  whom  judgment  is 
given,  ought  to  be  very  cautious  in  granting  a  reprieve  of  one  con- 
demned for  treason  before  him,  yet  he  may  on  due  circumstances  do 
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it,  as  well  In  case  of  treason  as  felony.  And  this  reprieve  he  may 
grant,  and  after  he  hath  granted  It,  may  command  execution  after 
the  sessions  and  adjournment  of  the  commission."  (1  Hale's  P.  C. 
3G8.)     He  afterwards  says,  "and  this  by  common  usage." 

Chitty  says,  "the  more  usual  course  is  for  a  discretionary  reprieve 
to  proceed  from  the  judge  himself,  who,  from  his  acquaintance  with 
ull  the  circumstances  of  the  trial,  is  most  capable  of  judging  when 
c  is  proper.  The  power  of  granting  this  respite  belongs  of  common 
1  ait  to  every  tribunal  which  is  invested  with  authority  to  award 
execution.  And  this  power  exists  even  in  cases  of  high  treason, 
though  the  judges  should  be  very  prudent  in  its  exercise."  (1  Chit. 
C.  L.  (''-    1st  ed.  758.) 

The  mw  as  here  laid  down  is  also  sanctioned  by  Hawkins,  P.  C.  B. 
2,  c.  51,  H.  8,  and  various  other  writers. 

These  authorities  leave  no  ground  for  question  as  to  the  common 
law  upon  the  subject. 

But  it  is  alleged  that  this  law  had  no  application  to  this  country, 
because  in  England  the  judges  possess  the  power  of  reprieving  in 
consequence  of  their  being  "emanations  of  the  regal  power;  even 
the  king  himself,  in  his  regal  office,  though  not  in  pe'*  in,  being 
always  present  in  the  eye  of  the  law  in  all  of  his  courts."  This  rea- 
son is  not  given  by  the  great  and  venerable  expounders  of  the  law; 
on  the  contrary,  Chitty  says,  "the  power  of  granting  respites  be- 
longs, of  common  right,  to  e'^ery  tribunal  which  is  invested  with 
authority  to  award  execution." 

Upon  the  abolition  of  the  regal  power  in  this  country,  the  whole 
sovereignty  became  vested  in  the  people;  and  their  power  to  the  ex- 
tent they  have  delegated  it,  is  with  the  judges  here  as  the  power 
is  with  them  in  En;;land.  In  that  country  the  power  of  the  judges 
is  limited  and  defined  by  law  as  well  as  in  this.  The  source,  there- 
fore, from  whence  this  power  is  derived,  I  apprehend  makes  no  dif- 
ference as  to  its  extent. 

But  it  is  alleged  that  Blackstone  qualifies  his  concession  by  say- 
ing that  it  is  rather  of  common  usage  than  by  strict  right.  The 
qualification  is  however  confined  to  cases  where  the  session  is 
finished,  and  the  commission  of  the  judges  expired.  In  supiwrt  of 
this  he  quotes  2  Hale,  415,  who  says  simply,  "and  this  by  reason  of 
common  usage."  Hale  quotes  the  case  of  Dyer,  above  stated,  where 
all  the  judges  say  that  "The  custom  of  the  realm  has  always  been 
so."  If  the  custom  of  the  realm  had  alirays  been  so,  by  necessary 
consequence  it  had  become  the  common  law  of  the  realm. 

Now,  as  it  is  expressly  declared  by  the  Constitution  of  this  State, 
that  such  parts  of  the  common  law  as  did  form  the  law  of  the  colony 
of  New  York  In  April,  1775,  shall  be  and  continue  the  law  of  this 
State,  exce])t  so  far  as  it  is  rcjmgnant  to  the  Constitution;  and,  as 
when  the  courts  of  oyer  and  terminer  were  organized,  they  neces- 
sarily became  vested  with  all  the  common  law  incidents  of  such 
courts,  subject  to  the  foregoing  restrictions;  and,  as  the  judges  of 
the  oyer  and  terminer,  by  the  common  law,  do  possess  the  power 
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of  reprieving,  it  follows  that  their  power,  iinlpgr.  rcpmviant  to  the 
Constitution,  is  sanctioned  by  it;  and  this  hrinsH  me  to  the  remaining 
question,  which  is,  whether  this  jmwer  is  rcpngmnt  to  the  Constitu- 
tion? Upon  this  point  his  excellency  made  ase  of  the  following  ex- 
pression: "The  Constitution  entrusts  the  governor  with  power  over 
reprieves  and  pardons;  and  I  thinii,  from  the  very  terms  it  is  exclu- 
sive." 

As  this  is  the  point  on  which  the  whole  question  turnr.,  I  regret 
that  his  excellency  did  not  favor  the  public  with  his  reasons;  but 
has  simply  given  an  expression  of  his  opinion. 

Although  the  executive  power  Is  declared  to  bo  in  tlie  governor, 
yet  the  power  of  reprieving,  in  its  oivn  nature,  is  no  more  an  execu- 
tive than  a  judicial  power.  It  is  no  more  an  executive  power  than 
that  of  awarding  execution,  which  is  an  order  consequent  upon  the 
judgment  of  a  competent  tribunal,  that  the  prisoner  ought  to  be  exe- 
cuted; and  the  case  of  a  reprieve  is  only  an  order  consequent  upon  a 
judgment,  that  he  ought  to  be  respited.  And  although  the  executive 
power  is  declared  to  be  in  the  governor,  yet  he  has  no  power  beyond 
what  is  specifically  enumerated  in  the  Constitution.  A  contrary  doc- 
trine would  invest  him  with  all  the  powers  of  the  crown.  All  the 
power  of  the  governor,  as  it  respects  reprieve  is  contained  in  these 
words  in  the  Constitution,  viz.:  "The  governor  sliail  have  puicer  to 
grant  reprieves  and  pardons  after  conviction  for  all  offenses,  except," 
etc. 

General  Hamilton,  in  the  82d  number  of  The  Federalist,  upon  the 
subject  of  exclusive  delegation  of  authority  to  the  General  Govern- 
ment, remarks  that  "this  exclusive  delegation  can  exist  only  in  three 
cases;  where  an  exclusive  authority  is  in  express  terms  granted  to 
the  Union;  or  where  a  particular  authority  is  granted  to  the  Union, 
and  the  exercise  of  a  like  authority  is  prohibited  to  the  States;  or 
where  an  authority  Is  granted  to  the  Union,  with  which  a  similar 
authority  in  the  States  would  be  utterly  incompatible.  Though  these 
principles  may  not  apply  with  the  same  force  to  the  judiciary  as  to 
the  legislative  power,  yet  I  am  inclined  to  think  they  are.  In  the 
main,  just  with  respect  to  the  former  as  to  the  latter.  And  under 
this  Impression  I  shall  lay  down  as  a  rule,  that  the  State  courts  will 
retain  the  jurisdiction  that  they  now  have,  unless  it  appears  to  be 
taken  away  in  one  of  the  enumerated  modes."  These  remarks  are 
equally  applicable  to  power  delegated  by  our  Constitution,  which  is 
the  law  paramount  of  the  State,  as  to  the  power  delegated  by  the 
Constitution  of  the  United  States,  which  is  the  law  paramount  of  the 
Union. 

Now  as  the  words  of  the  Constitution  are,  not  that  he  shall  have 
exclusive  power;  nor  even  the  power  which  might  imply  the  tchole 
power;  but  it  Is  more  guarded,  and  is  simply  "shall  have  power;" 
and  as  there  are  no  express  words  excluding  concurrent  jurisdiction, 
nor  any  phraseology  which  implies  that  the  whole  power  shall  be 
vested  in  the  governor,  and  as  the  Constitution  has  expressly  declared 
that  the  common  law  shall   be  and  continue  the  law  of  the  State, 
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excepting  so  far  as  it  Is  repugnant  to  the  Constitution,  It  follows,  that 
unless  the  power  of  the  governor  is  of  such  a  nature  as  to  be  re- 
pugnant to  the  qualiflerl  limited  power  claimed  by  the  judges,  their 
power  remains;  and  that  they  do,  as  in  the  words  of  his  excellency, 
look  for  their  powers  in  the  grants  of  the  Constitution;  and  this  as 
fully  as  if  the  Constitution  had  said  that  they  should  have  all  their 
common  law  powers  In  cases  of  reprieve,  excepting  so  far  as  it  is 
repugnant  to  the  Constitution.  That  concurrent  i)ower  can  exist  over 
the  same  subject-matter,  and  yet  not  be  repugnant,  is  apparent.  If, 
after  the  governor  had  reprieved,  the  court  sliould  order  an  execu- 
tion, or  if  the  governor  had  the  power  of  ordering  an  execution,  and 
should  exercise  it,  and  the  judges  should  reprieve,  then  the  Inter- 
ference of  the  judge  would  be  an  act  repugnant  to  his  power.  But 
his  power  is  of  granting  reprieves  and  pardons,  and  a  temporary 
reprieve  by  the  judges,  "so  as  to  give  room  to  apply  to  the  executive," 
lays  no  barrier  in  the  way  of  his  executing  his  power  in  its  most 
ample  extent.  It  is,  on  the  contrary,  auxiliary  to  that  power;  and  in 
the  present  instance,  it  afforded  him  an  opportunity  of  doing,  upon  a 
new  statement  of  facts  what  he  forever  would  have  been  precluded 
from  doing  if  the  sentence  had  not  been  respited.  It  is  solely  for 
this  purpose,  and  is  so  declared  in  the  books;  and  to  such  extent 
only  as  is  necessary  "in  order  to  give  room  to  apply"  to  the  execu- 
tive to  exercise  his  prerogative. 

Far  be  it  from  me  to  call  in  question  the  wisdom  of  placing  the 
power  of  granting  reprieves  and  pardons  in  the  executive.  All  that 
I  contend  for  is,  that  although  he  indubitably  has  the  ultimate  or 
superior  power,  and  that  there  is  no  power  which  can  prevent  him 
from  reprieving,  yet  that  there  is  nothing  in  the  Constitution  annul- 
ling the  qualified  limited  power  of  the  judges.  Constitutions  like 
laws  should  receive  such  a  construction  as  will  advance  the  remedy 
and  suppress  the  mischief.  The  object  of  this  provision  is  to  enable 
the  executive  in  all  cases  to  prevent  injustice.  The  limited  power  of 
the  judges  is  only  to  remove  an  obstruction  of  their  own  creating, 
In  the  way  of  a  mercy  seat;  a  power  necessary  to  enable  the  executive 
to  exercise  his  prerogative  upon  every  suital)le  occasion;  a  power 
which  has  been  sanctioned  by  the  experience  of  our  ancestors  for 
ages,  and  which  was  the  offspring  of  the  imperious  dictates  of  justice 
and  humanity.  That  which  I  contend  against  is  a  harsh  and  rigid 
construction  of  the  Constitution,  which  would  insure  a  haste  In  shed- 
ding blood,  as  foreign  to  the  humane  spirit  of  our  criminal  code  as 
to  the  benign  precepts  of  our  religion.  Even  In  England,  notwith- 
standing the  jealousy  with  which  the  crown  has  ever  guarded  its 
prerogatives,  It  has  never  been  consiilered  an  encroachment.  The 
argument  that  this  power  has  not  been  before  exercised  in  this  State, 
Is  of  no  force,  unless  It  can  be  shown  that  the  judges  have  refused 
to  exercise  It  upon  suitable  occasions.  The  non-exercise  of  a  power 
does  not  annul  It.  It  is  true,  as  stated  by  h;,s  excellency,  that  courts 
may  arrive  at  a  conclusion  that  a  prisoner  Is  innocent,  whom  they 
before  pronounced  guilty;   and  if  they  should,  it  would  be  either  in 
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consequence  of  new  ovldonce,  or  on  different  views  of  the  same  evi- 
dence. If  the  former  (as  in  the  present  ease),  lliero  would  l)o  noth- 
Ing  extraordinary  in  it;  and  if  tlie  latter,  it  would  only  prove  that 
their  sense  of  justice  rose  superior  to  their  pride  of  opinion. 

In  adverting  to  the  history  of  our  Government,  I  can  discover  noth- 
ing to  warrant  the  inference  that  it  was  intended  to  divest  the 
Judges  of  this  power.  It  certainly  did  not  accord  with  the  temper 
of  the  times  when  the  Constitution  was  ado])ted,  to  invest  the  Kovornor 
with  more  than  liingly  powers;  nor  to  pay  less  respect  to  the  safety 
of  the  citizen  than  was  paid  by  the  crown  to  that  of  the  subject. 
Why,  then,  are  we  to  presume  that  the  convention  Intended  to  I'e- 
move  from  the  citizen  a  safeguard,  to  abrogate  a  power,  which,  in  its 
operation  in  the  mother  country,  had  often  been  Instrumental  in 
preventing  injustice?  Why,  when  the  want  of  such  a  power,  might 
leave  upon  the  land  the  stain  of  innocent  blood? 

But  against  the  reasonableness  of  this  construction,  it  Is  urged  by 
his  excellency,  that  there  is  a  court  of  oyer  and  terminer  in  every 
county,  and  that  this  power  of  the  courts  might  be  abused  to  such 
an  extent  as  completely  to  overthrow  the  power  of  the  executive  in 
this  respect.  Arguments  against  the  exercise  of  power,  because 
it  may  be  abused,  are  of  no  legal  validity.  The  law  will  not  pre- 
sume that  Its  officers  will  abuse  their  trust.  Were  it  otherwise,  it 
might  be  shown  by  the  same  course  of  reasoning,  that  under  the  Con- 
stitution the  courts  have  not  the  power  of  fixing  the  time  of  execution, 
for  if  they  have,  they  might  order  the  execution  forthwith,  which 
would  oust  the  executive  of  his  prerogative  of  pardoning,  or  they  might 
order  the  execution  at  so  remote  a  period,  as  would  render  his  pre- 
rogative of  reprieving  of  no  avail.  So,  on  the  other  hand,  the  execu- 
tive, by  the  indiscriminate  exercise  of  the  pardoning  power,  might 
prostrate  the  criminal  justice  of  the  State. 

But  how  stands  the  experience  of  the  mother  country,  as  it  re- 
spects abuse  arising  from  the  number  of  courts  of  oyer  and  terminer? 
In  England  and  Wales  there  are  52  counties,  and  of  course  52  courts 
of  oyer  and  terminer  are  annually  organized  in  them. 

Yet.  immemorial  exiierience  has  proved  that  no  abuse  has  ensued 
from  their  powers.  Surely  it  will  not  be  contended  that  the  framers 
of  the  Constitution  considered  our  courts  less  trustworthy  than  those 
of  England.  Surely,  after  investing  them  with  the  most  delicate,  the 
most  responsible  of  all  power,  that  of  passing  niion  the  lives  of 
their  fellow  ueings,  they  would  not  hesitate  to  invest  them  with  the 
power  of  deferring  the  execution  of  their  own  sentence  so  long  as  it 
would  enable  a  miserable  victim  to  seek  the  mercy  scat,  when  the 
stern  dictates  of  justice  demanded  it.  Human  nature  revolts  at  the 
idea  of  executing  one  who  has  become  a  lunatic,  a  woman  tiuick  with 
child,  or  one  whom  subsequent  developments  have  clearly  she  *n  to 
be  Innocent.  And  yet,  if  the  exposition  of  the  Constitution  by  his 
excellency  is  correct,  all  those  consequences  might  ensue,  provided 
the  settled  paramount  law  of  the  land  is  permitted  to  take  its  course. 
But  his  excellency,  realizing  .he  necessity  of  the  case,  says,  that 
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upon  such  exlgenclps,  "In  nil  |)iol)al)illty,  the  sheriff,  relying  on  tho 
justice  of  his  country,  nil(;ht  take  the  risk  upon  himself,  and,  tvith- 
out  any  pretense  of  authority,  exercise  mercy  upon,  indeed,  an  awful 
responsibility."  But  the  sheriff  could  not  do  this  without  violating 
his  oath  of  office;  he  could  not  do  it  without  trampling  upon  tlie 
authority  of  the  judicial  tribunals;  he  could  not  do  it  but  by  acting 
upon  a  principle  which,  if  extended,  would  destroy  the  due  subordina- 
tion and  harmony  of  government.  But  what  if  he  should  insist  upon 
doing  his  duty  as  required  by  law?  The  moral  sense  of  the  whole 
community  might  be  outraged  at  witnessing  the  execution  of  an  in- 
nocent man;  a  scene,  which  of  all  others,  would  be  most  liable  to 
excite  them  to  tumult  and  outrage. 

His  excellency  seems  to  have  rested  under  the  Impression  that  the 
interference  of  judges  in  this  case  was  "by  a  sudden  and  poiverful 
attempt  upon  their  humanity."  I  trust  that  a  full  development  of  the 
motives  which  governed  them  will  show  there  was  no  want  of  becom- 
ing firmness  upon  the  occasion,  and  that  their  conduct  ought  rather 
to  be  ascribed  to  a  due  regard  to  the  rights  of  the  prisoner  and  of 
the  public  justice  of  the  land. 

The  evidence  of  the  murderous  disposition  of  the  i)rlsoner  was  de- 
rived mainly  from  the  testimony  of  the  boy,  and  the  subseq  'ent  decla- 
rations of  the  prisoner. 

In  the  deposition  of  the  boy  before  the  coroner  of  New  York  (which 
was  not  read  at  the  trial),  he  swore,  among  other  things,  that  the 
prisoner  knocked  the  deceased  into  the  boat  alongside  of  the  sloop, 
knocked  him  down  again  with  his  fist,  stamped  upon  his  face,  and 
continued  inflicting  blows  with  his  fist,  sticks  and  stones,  about  half 
an  hour;  that  he  continued  beating  him  from  Fort  Gansevoort  to 
Spuyten  Duyvel  creek;  that  he  then  threw  him  overboard,  and  pulled 
him  In  again;  that  the  prisoner  then  stamped  upon  him,  and  beat 
him  with  his  fist,  and  struck  him  several  severe  blows  with  a  hand- 
spike on  his  head  and  face. 

In  an  examination  before  the  judges  on  the  day  before  the  reprieve 
was  granted,  he  stated  that  the  prisoner  strmk  the  deceased  more 
than  one  hundred  blows  with  a  handspike,  sticks  of  wood,  stones, 
ropes,  and  by  kicking  and  stamping  upon  him.  The  two  very  respect- 
able physicians  who  were  examined  on  the  trial,  both  said  that  they 
examined  the  body  crii.^ally;  that  there  were  no  marks  of  violence 
excepting  on  the  head,  and  there  only  three,  one  under  each  eye,  and 
that,  which  was  the  mortal  one,  on  the  right  temple.  This  wound 
one  stated  "had  an  appearance  as  though  produced  by  a  club  or  fall- 
ing on  a  stone."  And  the  other  one  said,  "that  falling  on  a  sharp 
edge,  as  the  gunwale  of  a  boat,  would  have  done  it."  The  statement 
of  the  physicians  as  to  the  number  of  marks  being  so  totally  Incon- 
sistent with  those  of  the  boy  as  to  the  number  of  blows,  and  being 
satisfied  at  the  time  of  the  reprieve,  as  well  from  personal  examina- 
tion of  him,  as  from  the  testimony  of  his  teachers,  of  the  extreme 
imbecility  of  the  boy,  and  also  noticing  various  discrepancies  In  hia 
testimony  at  different  times,  and  the  very  improbable  account  which 
he  gave  of  the  whole  transaction.  It  was  not  considered  safe,  or  con- 
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Blstent  with  the  humane  spirit  of  our  laws,  to  repose  any  confidence 
In  his  testimony.  The  tostlmony  of  this  witness,  therefore  which 
was  all  the  evidence  of  the  shocking  details  of  the  case  was  laid 
aside. 

Ab  to  the  brutal  declaration  of  the  prisoner  on  board  Capt.  Green's 
vessel  on  surrendering  himself,  which  was  sworn  to  by  one  of  the 
witnesses,  and  which  bore  powerfully  against  him  on  the  trial,  It 
does  not  appear  from  the  deposition  of  Cai)t.  Green,  before  the  coroner 
of  Westchester  (but  which  was  not  read  on  the  trial)  that  he  made 
any  such  declaration,  although  he  states  what  the  prisoner  did  say. 
Two  other  men  swore  at  the  same  time,  that  the  statement  made  by 
Capt.  Green  was  correct,  and  a  third,  that  he  was  not  present  all 
of  the  time,  but  that  it  was  correct  as  far  as  he  heard  It.  Capt.  Green 
was  sick,  and  unfortunately  not  present  on  the  trial.  He  has  subse- 
quently stated,  in  the  hearing  of  Alderman  Thorp,  that  the  prisoner 
did  not  make  use  of  a  rash  expression,  but  gave  a  reasonable  account 
of  the  business.  He  also  made  statements  which  went  in  explana- 
tion of  the  declarations  of  the  prisoner  at  Sing  Sing.  This  came  to 
the  knowledge  of  the  judges  on  the  day  the  reprieve  was  granted. 
But  as  Green  was  then  absent,  his  deposition  was  not  taken. 

Under  these  circumstances,  as  those  witnesses  were  of  course  sworn 
to  tell  the  truth,  the  judges  could  not  in  justice  to  the  prisoner,  visit 
upon  him  the  declarations  as  testified  to. 

On  the  tri^l  our  attention  was  particularly  directed  to  the  Inquiry, 
whether  the  deceased  did  not  come  to  his  death  by  being  knucked 
Into  the  boat.  But  one  of  the  physicians  stated,  that  in  his  opinion 
he  could  not  have  moved  again  after  receiving  the  blow  on  the  temple. 
This  opinion  bore  strongly  against  the  prisoner  on  the  trial,  because, 
after  being  knocked  Into  the  boat,  he  was  again  on  board  the  vessel. 
Subsequently  to  the  trial,  however,  a  number  of  our  most  respectable 
physicians  certified  that  he  might  have  moved  for  some  time  after 
It. 

The  case,  then,  stripped  of  the  Inconsistent  parts  of  the  testimony 
of  the  boy,  and  the  violent  declarations  of  the  prisoner,  resolved  itself 
mainly  Into  this:  that  the  deceased,  who  was  a  stranger  to  the  pris- 
oner, attempted  to  take  the  helm  from  him  who  had  the  command, 
and  was  thereupon  knocked  into  the  boat  which  lay  alongside  of  the 
quarter  deck,  and  received  the  mortal  wound  by  the  fall;  and  that 
afterwards  the  prisoner  hailed  Capt.  Green's  sloop,  stated  that  he  had 
a  dead  man  on  board,  and  had  killed  him  In  his  own  defense,  sur- 
rendered himself  a  prisoner,  and  wished  to  be  taken  to  New  York 
for  trial.  And  this  would  unquestionably  be  nothing  more  than  man- 
slaughter. There  are  other  facts  in  the  case;  but,  as  I  apprehend 
they  do  not,  as  far  as  satisfactorily  attested  to,  materially  vary  the 
view  I  have  taken,  I  shall  forbear  entering  into  a  further  enumera- 
tion, as  the  testimony  was  reported  at  length  to  the  executive. 

Upon  a  consideration  of  all  the  circumstances,  the  judges  and  the 
district  attorney  were  of  opinion  that  the  evidence,  taken  in  connec- 
tion with  the   facts  subsequently  disclosed,  was  not  such  as  would 
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Justify  the  execution  of  the  prisoner;  ani  he  was  reprieved  to  suoh 
time  as  would  enable  the  exemtlvo  to  become  fully  Informed  of  the 
case,  and  afford  him  an  opportunity  of  exercising  his  prerogative,  If 
he  should  deem  It  proi)er. 

Believing,  as  It  was  natural  we  should,  that  the  new  facts  and 
views,  which  had  wrought  so  radical  a  change  In  the  minds  of  the 
Judges  and  of  the  district  attorney,  would  nt  least  have  created  so 
much  doubt  In  the  mind  of  his  excellency  as  to  the  guilt  of  the  pris- 
oner, as  would.  In  the  humane  spirit  of  our  laws,  have  rendered 
his  execution  unjustifiable.  It  was  with  much  surprise  that  I  learnt 
uiwn  perusing  his  excellency's  letter,  that,  to  use  his  own  expression, 
"he  might  still  believe  him  guilty  of  the  crime  of  murder,"  and  that 
he  was  compelled  "by  the  extraordinary  circumstances,  embarrass- 
ments, and  perplexities,  arising  from  the  reprieve  by  the  es,  to 
Interfere  with  a  conditional  pardon."  Or,  In  other  words,  '  *  the 
reprieve,  his  excellency  would  have  suffered  the  prisoner  to  ua..^  been 
executed.  How  the  dispensing  with  the  execution  could  have  been 
necessarily  conseq\ient  upon  the  rei)rleve,  I  do  not  distinctly  appre- 
hend; for  his  excellency  himself,  In  the  case  of  Diana  Selick  in  this 
city,  reprieved  her  for  a  limited  period,  and  then  suffered  her  to  bo 
executed.  In  the  mother  country,  reprieves  are  not  considered  as  giv- 
ing any  claims  for  pardon;  and  executions  after  them  have  frequently 
taken  place.  In  the  case  of  Miller,  no  difficulty  was  created  as  re- 
spected the  prisoner,  by  the  reprieve  of  the  judges;  for  he  was  given 
distinctly  to  understand  that  he  was  not  to  infer  from  It  that  the 
governor  would  interfere;  that  it  was  merely  the  act  of  the  judges 
to  give  the  governor  time  to  look  into  the  case,  and  afforded  no  Indica- 
tion of  what  might  be  his  opinion. 

I  have  now  given  a  full  expression  of  the  views  of  the  Judges,  both 
as  to  the  law  and  the  facts.  It  was  under  these  circumstances,  and 
resting  under  a  conviction  that  upon  his  excellency  beins  fully  Ir.- 
formed  of  the  case,  he  would  conceive  it  to  be  his  duty  to  reprieve, 
that  we  were  reduced  to  the  alternative  of  their  suffering  the  prisoner 
to  be  led  out  to  execution,  or  of  reprieving  him. 

But  reverse  the  picture.  Suppose  that  the  judges  had  refused  to 
reprieve,  and  the  governor,  upon  being  fully  informed  of  the  case  had, 
in  pursuance  of  their  expectations  conceived  It  to  be  his  duty  to 
reprieve  him,  but  that  the  prisoner  had  in  the  meantime  been  exe- 
cuted! ^..hat  judgment  would  a  moral  community  have  then  formed 
of  their  conduct? 

In  conclusion,  I  consider  it  my  duty  to  state,  that  I  realize  most 
sensibly  the  delicacy,  the  novelty  of  the  situation  of  an  important 
judicial  tribunal  being  arraigned  by  the  chief  magistrate  at  the  bar 
of  the  public.  Under  no  ordinary  circumstances  would  I  be  brought 
to  consider  It  as  consistent  with  a  due  respect  to  the  dignity  of  the 
court  over  which  I  have  the  honor  to  preside,  or  to  the  sovereignty 
of  the  people  who  placed  me  there,  and  whose  laws  are  there  ad- 
ministered, to  answer  to  such  a  call.  But,  as  it  was  the  chief  magis- 
trate who  has  thus  arraigned  them,  on  a  charge  of  encroaching  upon 
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his  constitutional  iwwerB,  and  an  Intimation  that,  In  the  case  In  ques- 
tion, they  probably  acted  under  the  Impulse  of  feeling,  Instead  of  the 
guidance  of  judgment;  and  as  the  tone  of  his  letter  seems  to  Iniiily 
that  he  possessed  the  exclusive  power  of  expounding  the  Constitution, 
so  far  as  It  respects  the  powers  of  the  executive,  I  could  not  reconcile 
silence  to  my  sense  of  duty. 

By  the  arrangements  of  our  Constitution,  the  judicial  tribunals 
are  bound  to  expound  the  Constitution  and  laws,  according  to  the 
best  of  their  own  judgment;  and  In  the  discharge  of  their  trust,  know 
no  superior  controlling  power  but  the  courts  of  superior  jurisdiction 
and  the  Legislature.  And  although  they  will  always  carefully  endeavor 
to  keep  within  the  scope  of  their  po  vers,  and  will  ever  pay  due  re- 
spect to  any  suggestions  from  the  executive  as  to  the  bearing  of  their 
decisions  upon  his  prerogatives,  yet  In  the  discharge  of  their  duties, 
I  trust  they  will  ever  look,  and  look  solely,  to  the  Constitution  and 
laws  for  their  government,  and  will  never  hesitate  to  follow  where 
they  and  Justice  lead  the  way. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

0(ii)E.\  Edwauds. 

For  the  doctrine  subsequently  announced  by  the  New  York  Court  of 
Appeals,  see  next  case. 


People  ex  uel.  Foksytii  v.   The  Couut  of  Sessions  of 

MoxNuoE  County. 

141  N.  Y.  288— "S*;  N.  B.  Rep.  386—23  L.  U.  A.  856. 

Decided  February  27,  1894. 

Rctrikve:  Inherent  power  of  courts  to  suspend  sentences  disthict 
from  executive  poiver  to  grant  pardons  and  reprieves— statute  in 
relation  thereto  construed  and  held  to  be  constitutional. 


The  p'-'vor  to  suspend  sentences  has  always  been  an  Inherent  judi- 
cial power  and  is  totally  distinct  from  the  executive  power  to 
grant  pardons  and  reprieves,  which  is  by  the  Constitution  vested 
in  the  Governor. 

The  framers  of  the  Federal  and  State  Constitutions  were  familiar 
with  the  principles  governing  the  power  to  grant  pardons,  and 
conferred  it  on  the  executive  with  full  knowledge  that  it  was 
the  same  as  exercised  by  the  English  crown  and  Its  representa- 
tives m   the  colonies,  and   did   not  regard  executive  iwwer  to 


•  Although  this  case  ante-dates  the  period  covered  by  this  volume, 
its  Bpwiai  value  gives  it  place. 
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grant  pardons  and  reprieves  as  an  encroachment  on  the  common- 
law  power  of  the  judiciary  to  suspend  sentences. 

3.  A  statute  which  by  its  terms  authorizes  courts  to  suspend  sen- 

tences, a  power  Inherent  in  the  courts  at  common  law,  is  a  valid 
exercise  of  legislative  power  under  the  Constitution. 

4.  Although  such  statute  is  valid  in  authorizing  temporary  suspen- 

sions, it  cannot  authorize  courts  to  bind  themselves,  so  that  the 
proper  punishment  cannot  be  Inflicted  when  the  public  Justice 
requires  such  action. 

New  York  Court  of  Appeals. 

Appeal  from  an  order  of  the  General  Term  of  the  Supremo 
Court  in  the  Fifth  Judicial  Department,  made  January  IS, 
1893,  affirming  an  order  of  the  Speeial  Terui  granting  a  writ 
of  peremi^tory  nuindamus.     Reversed. 

//.  B.  IlaJlock,  for  the  appellant. 
Fred  0.  II  an  ford,  for  the  respondent. 


O'EifiKX,  J.  The  question  presented  by  this  appeal  is  novel 
and  important.  The  Supreuie  Court  has  by  mandamus  coui- 
mandcd  the  Court  of  Sessions  to  proceed  to  judgment  in  a 
criminal  case  and  to  pass  sentence  ujion  the  defendant  affer 
conviction.  The  power  of  the  court  to  grant  the  writ  under 
the  circumstances  disclosed  by  the  record  is  denied. 

On  the  4th  of  !March,  1892,  John  Attridge  was  convicted 
in  the  Court  of  Sessions  of  ]\Ionroe  County,  composed  of  the 
county  judge  and  two  justices  of  the  sessifms,  ujwn  his  own 
plea  of  guilty,  of  the  crime  of  grand  larceny  in  the  second  de- 
gree. The  defendant  was  a  clerk  in  a  mercantile  firm  and  the 
offense  consisted  in  the  ajipropriation  to  his  own  use  of  a  sum  of 
money  which  belonged  to  his  emjjloyers  and  which  came  into  hia 
possession  or  under  his  charge  by  virtue  of  his  employment. 
There  wore  supposed  to  be  certain  mitigating  circumstances 
connected  with  the  transaction,  growing  out  of  his  youth, 
previous  good  character  and  otherwise,  that  were  presented  to 
the  court  through  a  petition  signed  by  numerous  respectablo 
citizens,  who  i)rayed  that  his  sentence  be  suspended.  Three 
days  after  the  conviction  he  was  brought  before  the  court  and, 
the  county  judge  presiding,  sentenced  him  to  imprisonment. 
The  two  justices  of  the  sessions  dissented  and  aimounced  as 
the  judgment  of  the  court  that  the  sentence  be  susi'.ended. 
The  defendant  was  remanded  to  the  custody  of  the  sheriff  but 
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discharged    soon    after    from    tlio   commitment    upon    habeas 
corpus,  granted  l)y  a  jnstico  of  tlie  Supreme  Court  holding  a 
court  of  Oyer  and  Tenuiner,  on  the  groimd  that  the  sentence 
pronounced  by  the  county  judge,  not  having  been  concurred 
in  by  the  majority  of  the  court,  was  illegal.     IIo  was,  how- 
over,  remanded  to  the  eust<i(ly  of  the  sheriff,  to  the  end  that 
the  Court  of  Sessions  might  ]n-onounce  a  legal  sentence  in  the 
case.     He  was  again  In-ought  before  that  court  on  the  llth  of 
]\rarch   and   the  judgment  thereupon  given  that  sentence  be 
suspended    during    good    behavior.      The    county   judge    dis- 
sented,   and    the   dtifendant    was    thereui)on   discharged   from 
custody.     On  the  27th  of  June  following,  the  Supreuie  Court 
at  Special  Term,  upon  the  aiijjlieation  of  the  District  Attorney, 
granted    a    perem])tory   writ    of   uiandaunis   commanding   the 
Court  of  Sessions  to  jtroeced  to  judgment  and  to  sentence  the 
defendant  to  the  puni-liuient  prescribed  by  law.     The  order 
granting  the  writ  Las  been  affirmed  at  the  General  Term. 

The  ])reeise  question  involved,  therefore,  is  the  power  of  a 
court  of  record,  possessing  jurisdictiim  in  criminal  cases,  to 
suspend  judgnunt  after  conviction.     The  Court  of  Sessions  is 
a  court  possessing  superior  criminal  jurisdicticm  and  common- 
law  powers.     (Pcojilc  v.  Jhridncr,  107  X.  Y.  1.)     It  possesses 
all    the    ]iowers    formerly    exei'cised    by    superior    courts    of 
criminal  jurisdiction  in  Eugland,  except  so  far  as  these  powers 
have   l>een   change(l   or   al)rogated  by   statute.     There  can,   I 
think,  be  no  doubt  that  the  ]iower  to  suspend  sentence  after 
conviction  was   inherent   in   all  sueh  courts   at  common  law. 
The  practice  had   its  origin  in  the  hardships  resulting  from 
peculiar  rules  of  criminal  procedure,  when  the  court  had  no 
power  to  grant  a  new  trial,  either  ujion  the  same  or  additional 
evidence,  and  the  verdict  was  not  reviewable  upon  the  facts 
bv   any   higher   court.      The   po"'?"   as  thus   exercised  is  de- 
scribed in  this  language  by  Lord  Hale:    ''Sometimes  the  judge 
repriev(>a  before  judgment,  as  where  he  is  not  satisfied  wilh 
the  verdict,  or  the  evi(h'uee  is  une(>rtiiiu,  or  the  indictment  is 
insufficient,   or  doubtful   whether  williiu   clergy.     Also  when 
favorable  or  extenuiitiug  circnmslances  apiiear  and  when  youths 
are  convicted  of  their' first  offense.     An<l  these  arbitrary  re- 
prieves may  lie  granted  or  taken  off  by  the  justices  of  gaol 
delivery,  al'thougii  their  sessions  be  adjipunied  or  finished,  and 
this  by  reason  of  common  usage."     (2  Hale  P.  C.  ch.  58,  p. 
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412.)  This  power  belonged  of  common  right  to  every  tribunal 
invesrod  with  authority  to  award  execution  in  a  criminal  case. 
(1  Chitty  Cr.  L.  [1st  ed.]  G17,  758.) 

Without  attempting  to  collate  all  the  authorities  on  the  sub- 
ject, it  is  sufficient  to  say  that  the  power  to  suspend  sentence 
at  common  law  is  asserted  by  writers  of  acknowledged  au- 
thority on  criminal  jurisprudence,  by  the  uniform  practice  of 
the  courts  and  numerous  adjudged  cases.  (2  Hawk.  P.  C.  ch. 
51,  sec.  8;  1  Bishop's  Cr.  Pro.  sec.  1124;  4  Bl.  Com.  ch.  31; 
People  V.  Graves,  31  Ilun  382 ;  People  v.  Harrington,  15  Abb. 
N.  C.  IGl;  People  v.  Whipple,  9  Cow.  715;  Carnal  v.  People, 
1  Park.  Crim.  Repts.  2G2,  200;  Commonwealth  v.  Dowdican, 
115  Mass.  130;  State  v.  Addy,  43  N.  J.  L.  114;  \Ycaver  v. 
People,  33  ^Mich.  297;  People  v.  Ilcilcy,  53  id.  200;  Common- 
wealth V.  Maloney,  145  Mass  205;  Sylvester  v.  State,  65  N. 
II.  193.)  The  courts  below  were  of  the  opinion  that  section 
twelve  of  the  Penal  Code  dejuMvos  the  court  in  all  cases  of  any 
discretion  with  respect  to  the  imposition  of  the  pimishment 
proscribed  by  law.  The  language  of  that  section  is  as  fol- 
lows: "The  several  sections  of  this  Code  whitdi  declare  cer- 
tain crimes  to  be  punishable  as  therein  mentioned  devolve  a 
duty  u])f)n  the  court  authorized  to  pass  sentence  to  impose  the 
])unislnii('nt  j)rescribod."  This  provision  was  not  intended  to, 
and  did  not,  abrogate  an;-  power  over  the  judgment  which  the 
court  possessed  before.  The  provisirm  is  decUirafory  of  the 
law  as  it  always  existed,  for  it  was  always  the  duty  of  the 
court  to  impose  the  ])uuishment  upon  conviction,  but  this  duty 
was  never  su]>]iosed  to  be  inconsistent  with  the  power  to  sus- 
pend the  judgment  till  the  next  term  of  the  court  or  indef- 
initely. Since  the  granting  of  the  writ  in  this  case  the  abo'  o 
section  of  the  Penal  Code  has  boon  ajuended  by  chap.  279  of 
the  Laws  of  1S93,  by  adding  to  it  these  words:  "But  such 
court  may,  in  its  discretion,  suspend  sentence,  during  the  good 
behavior  of  the  person  convicted,  where  the  maximum  term  of 
imprisonment  prescribed  by  law  does  not  exceed  ten  years,  and 
such  i^erson  has  never  l)efore  been  convicted  of  a  felony."  It 
is  admitted  by  the  learned  District  Attorney  that  this  amend- 
ment though  passed  since  the  writ  in  this  case  was  directed 
l)y  the  order,  is  applicable  to  this  case,  as  the  defendant  in  the 
indictment  has  not  yet  been  sentenced,  and,  if  brought  before 
the  court  for  that  purpose,  pursuant  to  the  command  of  the 
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writ,  sentence  may  bo  suspended  if  the  enactment  is  valid.    He 
meets  this  difficulty,  however,  by  strenuously  insisting  that  the 
amendment  encroaches  upon  the  power  of  the  Governor  to 
f^rant  reprieves  and  pardons,  which  is  exclusively  invested  in 
him  under  the  Constitution.     (Con.  art.  4,  sec.  5.)     There  can 
bo  no  doubt  that  if  the  aiueTidnicnt  distributes  any  part  of  the 
pai'doning  power  confen-ed  upon  the  executive  to  some  other 
department  of  the  Government,  the  legislation  is  in  conflict 
with  the  Constitution  and  invalid.     The  power  to  suspend  sen- 
tence- and  the  power  to  grant  re]n'iovcs  and  pardons,  as  under- 
stood when  the  Constitution  was  adopted,  are  totally  distinct 
and  different  in  their  nature.     The  former  was  always  a  part 
of  the  judicial  ]iower.     The  latter  was  always  a  part  of  the 
executive   power.*      The   susjiension   of   the   sentence   simply 
postjwnes  the  judgment  of  tlu;  court  temporarily  or  indefinitely, 
but  the  conviction  and  liability  following  it,  and  all  civil  dis- 
abilities, remain  and  become  o])erative  when  the  judgment  is 
rendered.     xV  pardon  reaches  both  the  punishment  prescribed 
for  the  offense  and  the  guilt  of  the  offender.     It  releases  the 
punishment  and  blots  out  the  existence  of  guilt,  so  that  in  the 
eve  of  the  law  the  ofTendcr  is  as  innocent  as  if  he  had  never 
committed  the  ollVnse.     it  removes  the  iK'ualties  and  disabili- 
ties and  restores  him  to  all  his  civil  rights.     It  makes  him, 
as  it  were,  a  new  man,  and  gives  him  new  credit  and  capacity. 
(Ex  parte  Gnvhwd,  4  Wall.  n;'.;5;  U.  S.  v.  Klein,  13  id.  128; 
Knotc  V.  Garland,  05  U.  S.  14!).) 

The  framers  of  the  State  and  Federal  Constitutions  were 
perfectly  familiar  with  the  prinei].les  governing  the  power  to 
grant  pardons,  and  it  was  conferred  by  these  instruments  upon 
the  executive  with  full  knowledge  of  the  law  upon  the  subject, 
and  the  words  of  the  Constitution  were  used  to  express  the  au- 
thority formerly  exercised  by  the  English  cro^vn,  or  by  its 
representatives  *in  tlu^  colonies.  (Ex  parle  Wells,  18  IIow. 
307  )  As  this  power  was  understood  it  did  not  comprehend 
any' part  of  the  judicial  function  to  suspend  sentence,  and  it 
was  never  inten.le<l  that  the  authority  to  grant  reprieves  and 
pard(ms  shouM  abrogate  or  in  any  <lc>gree  restrict  the  exercise 
of  the  power  in  regard  to  its  own  judgments  that  crinima 
courts  had  so  long  maintained.     The  two  powers,  so  distinct 

"7^  statement  is  misleading.     At  -mnion  law  ajudge  had  the 
power  to  grant  a  reprieve  or  lesrite.    See  the  last  case.-J.  F.  0. 
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and  different  in  their  nature  and  character,  were  still  left  as 
they  were  before,  the  one  to  be  exercised  by  the  executive  and 
the  other  by  the  judicial  de})artment. 

We,  therefore,  conclude  that  a  statute  which  in  terms  au- 
thorizes courts  of  criminal  jurisdiction  to  suspend  sentence  in 
certain  cases,  after  conviction,  a  power  inherent  in  such  courts 
at  common  law,  which  was  understood  when  the  Constitution 
was  adopted  to  be  an  ordinary  judicial  function,  and  which 
over  since  its  adoption  has  been  exercised  by  the  courts,  is  a 
valid  exercise  of  legislative  power  under  the  Constitution.  It 
does  not  encroach  in  any  just  sense  upon  the  powers  of  the 
executive  as  they  have  been  understood  and  practiced  from  the 
earliest  times.  The  power  to  suspend  the  judgment  during 
good  behavior,  if  understood  as  expressing  a  condition,  upon 
the  compliance  with  which  the  offender  would  be  absolutely 
relieved  from  all  punishment  and  freed  from  the  power  of 
the  court  to  pass  sentence,  is  open  to  more  doubt.  The  Legis- 
lature cannot  authorize  the  courts  to  abdicate  their  o^vn  powers 
and  duties  or  to  tie  up  their  own  hands  in  such  a  way  that 
after  sentence  has  been  suspended  they  cannot,  when  deemed 
proper,  and  in  the  interest  of  justice,  inflict  the  projier  punish- 
ment in  the  exercise  of  a  sound  discroticm.  Nor  can  the  free 
and  untrammeled  exercise  of  this  power  or  the  right  to  pass 
sentence  according  to  the  discretion  of  the  court  be  made  de- 
pendent upon  compliance  with  some  condition  that  would  re- 
quire the  court  to  try  a  question  of  fact  before  it  could  render 
the  judgment  which  the  law  prescribes.  The  statute  must  not 
be  understood  as  conferring  any  new  power.  The  court  may 
suspend  as  before,  but  it  can  do  nothing  to  preclude  itself  or 
its  successors  from  passing  the  proper  sentence  whenever  such 
course  seems  to  be  pi'oper.  This,  we  think,  is  all  the  statute 
intends,  and  that  was  the  only  effect  of  the  judgment.  It  is 
a  power  which  the  court  should  possess  in  furtherance  of  jus- 
tice, to  be  used  wisely  and  discreetly,  and  it  is  perhaps  credit- 
able to  the  administration  of  justice  in  such  cases  that  while 
the  power  has  always  existed  no  complaint  has  been  heard  of 
its  abuse.  The  order  of  the  General  and  Special  Terms  should 
be  reversed  and  the  mandamus  denied. 

All  concur. 

Orders  reversed. 


Note  (By  J.  F.  G.)— We  cannot  see  any  marked  distinction  between 
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a  reprieve  and  a  suspension  of  sentence.  At  common  law  the  terms 
"reprieve"  and  "respite"  were  used,  while  the  American  judges  claim 
to  simply  grant  suspensions  of  sentences.  In  either  case  the  power 
comes  from  the  same  source. 


Watson  v.  State. 

81  Miss.  700—33  So.  Rep.  491. 

Decided  February  16,  1903. 

Right  of  the  Defendant  to  Have  His  Witnesses  Present  in  Open 
Coirt:  Motion  for  continuance  hccaiise  of  ahscnce  of  the  only 
witness  not  related  to  the  defendant— Motion  overruled  because 
the  prosecuting  attorney  admitted  that  the  loitness  would  testify 
as  claimed  by  the  defendant—Error— Threats,  by  the  deceased, 
communicated  or  uncommunicated. 


li 


1.  In  a  murder  case,  where  there  Is  a  conflict  in  evidence  as  to 
whether  the  accused  or  the  deceased  was  the  agressor,  threats 
by  the  deceased,  communicated  or  uncommunicated,  are  adniis- 
slbie  to  show  the  character  of  the  homicide. 
2.  The  only  witness,  not  related  to  the  accused,  who  Ivnew  of  such 
threats,  was  subpnpnaed,  but  was  sick  with  the  smallpox.  The 
defendant  moved  for  a  continuance,  which  motion  was  overruled 
upon  the  prosecuting  attorney  admitting  that  the  witness  would. 
If  present,  testify  as  claimed  by  the  defendant.  Held,  that  the 
defendant  was  entitled  to  have  the  witness  personally  present 
at  the  trial,  and,  that  the  motion  for  a  continuance  should  have 
been  granted. 

Supreme  Court  of  !^^^ssissi])p^. 

Apjical  from  the  Circuit  Court  of  Calhoun  County;  lion. 
W.  F.  Stevens,  Judge. 

J.   E.   Wulson,   convicted   of   manslaughter,   appeals.     Ec- 

vcrsed. 

At  the  fiv.st  day  of  the  ^^farch  Term,  1002,  the  ease  was 
called  f<»r  trial;  but  it  was  diseuvered  that  one  of  the  accused's 
witnesses,  named  Stewart,  who  had  heen  suhjxrmcd,  was  ab- 
sent. 'J'he  clerk  ])r(idMced  a  ])hysician's  certiiicate  to  the  ef- 
fect that  Stewart  had  the  smallpox.  The  defendant  then 
ashed  for  compulsory  ]irocess  for  tlie  witness,  which  the  court 
refused,  remarking— that,  even  if  it  could  be  served,  a  witness, 
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afflicted  with  the  smallpox,  would  not  be  permitted  in  the 
courtroom.  Defendant  then  moved  for  a  continuance,  sup- 
porting the  motion  with  his  own  affidavit,  in  which  he  stated 
that  he  expected  to  prove  by  Stewart  that  on  the  morning  of 
his  difficulty  with  Ashley,  the  deceased,  the  witness  met 
Ashley  and  one  Ivey,  and  that  they  asked  Stewart  if  ho  had 
seen  defendant,  to  which  Stewart  rei)lied  that  he  had,  and, 
that  Ashley  said:  "The  damned  scoundrel  thinks  he  will  get 
away  from  us,  but  I  will  show  him;"  that  Stewart  was  the 
only  witness,  not  related  to  defendant,  by  whom  he  could  prove 
the  threats.  The  District  Attorney  admitted  that  Stewart 
would  so  swear,  and  the  motion  was  overruled.  On  the  trial 
the  defendaut's  mother  and  wife  testified  to  threats  made  by 
Ashley. 

Mitchell  &  FJclclicr,  for  the  appellant. 

William  Williams,  Attorney  General,  for  the  State. 

Camioox,  J.  On  a  conflict  of  evidence  as  to  who  was  the 
aggressor,  recent  throats  by  deceased,  communicated  or  un- 
connnunicated,  are  admissible  to  show  the  character  of  the 
homicide.  IJ.  &  A.'s  Digest,  p.  321,  clause  2;]3.  Such  con- 
flict appears  shai'])ly  in  this  record.  The  testimotiy  of  Stewart, 
the  only  witness  to  the  threats  who  was  not  related  to  the  ac- 
cused, was  quite  imjiortant  to  him,  and  he  had  the  right  to 
his  personal  presence  before  the  jury,  and  to  compulsory  proc- 
ess for  him  to  the  next  term  of  the  court;  it  not  being  avail- 
able to  the  trial  term,  and  but  one  continuance  being  involved. 
Scolt  V.  Stale,  80  :Miss.  197;  31  So.  Ilcp.  710;  Long  v.  State, 
52  ]\Iiss.  23.  The  threats  were  of  tlu;  very  day  of  the  killing, 
and  by  deceased  while  in  search  of  the  accused. 

lie  versed  and  remanded. 
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Williams  v.  State. 

44  Texas  Crim.  Rep.  494—72  S.  W.  Rep.  380. 

Decided  February  18,  1903. 

Right  of  Rau.way  Tbainmen  to  Cauuy  Weapons:     .4.  railway  porter 
is  a  traveler. 

1.  A  railway  porter  Is  a  traveler;  and  as  such  is  permitted  to  carry 

a  weapon. 

2.  A  railway  porter  in  actual  charge  of  his  work  and  guarding  the 

interests  of  the  passenger  train,  is  considered  as  one  at  his  place 
of  business. 


3.  Where  It  was  shown  that  a  railway  porter  while  in  the  perform- 
ance of  his  duties,  was  threatened  with  an  assault;  and,  that  he 
carried  a  pistol  for  his  own  immediate  defense,  the  court  should 
have  instructed  the  jury  on  the  law  authorizing  travelers  and 
persons  at  their  i)laces  of  business  to  carry  weai)ons;  and  it  was 
error  for  the  jury  to  return  a  verdict  of  guilty  of  unlawfully 
carrying  a  pistol. 

Court  of  Criminal  Appeals  of  Toxas. 

Ai)poal  from  Limestone  County  Court;  Hon.  James  Kim- 
bell,  Special  ("bounty  .ludiie. 

ITamp  Williams,  convicted  of  unlawfully  carrying  a  pistol, 
appeals.     Reversed. 

Howard  Mariin,  Assistant  Attorney  General,  for  the  State. 

IIendekson,  J.  Appellant  was  convicted  of  unlawfully 
carrying  a  pistol,  and  fined  $25 ;  hence  this  aiipcal. 

The  evidenc(!  shows  that  appellant  was  a  regular  porter  of 
the  passenger  train  on  the  Houston  &  Texas  Central  Railroad 
running  from  Ennis  to  Ilousttm,  and  that  it  was  his  duty, 
among  other  things,  to  look  out  for  ''bums,"  or  persons  stealing 
rides  on  the  train,  and  to  load  and  unload  baggage  at  all  sta- 
tions, swee])ing  out  cars,  and  generally  to  follow  the  directions 
of  the  conductor  who  was  in  charge  of  the  train.  He  was  also 
authori/x'd,  under  instruclions  of  the  conductor,  to  keep  all 
"bums"  or  persons  who  were  not  passengers  of  the  train,  or, 
if  he  found  such  persons  on  the  train,  to  put  them  off.    It  was 
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also  shoAvn  in  evidence  that  persons  stealing  rirles  frequently 
gave  trouble  to  the  trainmen,  and  frequently,  when  they  were 
put  off,  they  threw  rocks,  sticks,  pieces  of  coal,  and  other  things 
at  persons  who  put  theua  off;  and  sometimes  such  persons  were 
armed  with  pistols  and  knives.  The  conductor  testified  that 
on  this  account,  when  he  knew  or  believed  such  persons  were 
stealing  rides  on  the  train,  he  generally  sent  the  porter  and 
others  of  the  train  crew  to  make  such  persons  get  off  the  train. 
On  the  particular  night  in  question,  when  the  train  approached 
IMexia,  a  number  of  persons  were  found  to  be  stealing  rides 
on  the  train,  and  the  conductor  sent  appellant  forward  to  make 
them  get  off  the  blind  baggage.  Twice,  after  the  train  sto])ped 
at  the  de])ot,  it  was  stoi)i)ed,  in  order  to  afford  an  opportunity  to 
make  such  persons  get  off.  Among  these  ''bums"  was  the  pros- 
ecutor, Luther  Ilerod.  When  appellant  went  forward  to  clear 
the  blind  baggage  of  such  ])ersons  as  were  intrudingon  the  train, 
said  llerod  cursed  api)elhint,  and  told  him  to  "get  away  from 
here,  you  damn  negro;  I  will  cut  your  throat."  llerod  jumiied 
down  from  the  ti'ain  at  the  front  end  of  the  car,  and  started 
toward  ai>])ellant  with  a  knife,  as  he  testified;  and  apiK'llant 
called  to  him  not  to  come  on  him  with  that  knife,  and  fired 
his  pistol  in  the  air,  to  scare  him.  The  train  then  pulled  out, 
but  ])rosecutor,  llerod,  suee('e<led  in  getting  on  the  train  again. 
Ijcntley,  one  of  the  train  crew,  heard  llerod  say  that  he  was 
going  to  kill  defendant.  This  was  communicated  to  appelhint 
before  they  reached  Groeslxck.  When  the  train  stop])e(l  at 
Groesbeek,  apjiellaut,  as  was  bis  duty,  went  forward  to  help  ]iut 
the  baggage  <m  the  car,  and  carried  his  ])istol  in  his  hand. 
As  so(Ui  as  he  began  to  handle  the  baggage,  llerod  came  up 
with  something  in  his  hand,  which  api)enant  took  to  be  a  knife 
or  a  pistol,  but  which  in  reality  was  a  coupling  pin.  Api)el- 
lant  iinmediately  called  out  to  those  around,  "Take  that  man 
away  from  here."  llerod  replied,  "You  shot  at  me  at  Mexia, 
and  I  an  going  to  kill  you."  Ap[)ellant  insiste<l  on  the  crowd 
taking  the  man  away,  at  the  same  time  holding  his  pistol  in 
his  hand,  as  he  testified,  in  order  to  protect  himself.  At  Ibis 
juncture  an  ollicer,  who  hapi)ene(l  to  be  at  the  train,  interfered, 
and  stopped  the  difiiculty,  and  took  appellant's  pistol  away 
from  him.  It  was  also  shown  that  appellant  generally^  carried 
his  ]nst(d  on  the  train  in  a  grij)  or  valise,  which  lie  ke])t  in  one 
of  the  cars;  that  on  this  particular  night,  when  instructed  by 
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tlio  conductor  to  Icccp  the  "Luins"  off  tlio  train,  ho  got  his 
l)i.stol  at  Moxia,  and  kept  it  on  his  person  from  that  tiino  until 
after  the  trouble  at  Grocsbcck.     Appellant  set  up  throe  de- 
fenses to  the  State's  charge:     (1)     That  he  was  a  traveler, 
and  as  such  had  a  right  to  carry  a  pistol;  (2)  that  he  had 
reasonable  grounds  for  fearing  an  unlawful  attack  upon  his 
person,  and  the  danger  was  so  imiHinent  and  threatening  as 
not  to  admit  of  the  arrest  of  the  ])ersuu  about  to  make  such 
attack,  upon  legal  process;  (3)  that  he  was  at  his  own  place 
of  business,  and  had  a  right  to  carry  arms.     In  regard  to  his 
defense  of  being  a  traveler,  we  would  reitei'ate  what  was  said 
in  Bain  v.  State,  38  Tex.  Cr.  R.  G35;  41:  S.  W.  518— that 
under   the   general   term   ''traveler,"   which   means   one  who 
travels  in  any  way,  one  who  makes  a  journey,  one  who  goes 
from  place  to  place,  appellant  would  seem  to  come  under  this 
definiti(m;  for  going  on  a  train  every  day  some  150  miles 
would,  in  cf)mnion  parlance,  constitute  him  a  traveler.    We  are 
of  opinion  that  appellant  was  both  a  traveler  and  was  at  his 
place  of  business  at  the  time  he  is  charged  to  have  carried 
said  pistol.     His  business  constituted  him  a  traveler,  and  ho 
was  engaged  in  his  business  Avhile  traveling,  and  that  business 
required  him  to  be  alert,  and  at  his  post  of  duty,  not  only  to 
protect  the  train  against  any  interlopers  or  persons  who  wore 
not  authorized  to  ride  thereon,  but  to  aid  in  protecting  the 
])assengers  themselves  when  called  upon  by  the  conductor  in 
charge  of  the  train.    In  our  opinion,  he  had  a  right,  both  as  a 
traveler  and  as  being  at  his  place  of  business,  to  carry  a  pistol. 
Appellant  requested  both  of  these  issues  to  be  submitted  to  the 
jury,  but  the  court  refused  to  entertain  his  request.     In  this, 
we  think,  there  was  error.     The  court  did  submit  to  the  jury 
the  issue  as  to  whether  appellant  had  been  threatened,  and  was 
in  imminent  danger  at  tlie  time  he  was  shown  to  have  carried 
the  pistol.     However,  the  jury  found  against  him  on  this  issue. 
In  this,  we  think,  the  jury  was  at  fault,  as  the  testimony,  in 
our  opinion,  unquestionably  showed  that  in  the  pcrformauce  of 
his  duty  he  had  offended  prosecutor,  ITerod,  who  had  thi-eatened 
his  life;  and  at  the  time  appellant  was  discovered  carrying  the 
pistol  Herod  was  in  the  act  of  making  an  onslaught  on  him 
with  a  cou])liug  pin.     As  it  transpired,  his  a])preliension  was 
well  grounded;  and  the  evidence  further  showed  that  he  had 
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no  opportunity  to  have  applied  to  a  peace  officer.     The  jury 
should  have  found  in  appellant's  favor  on  this  issue. 
The  judgment  is  reversed,  and  the  cause  remanded. 


State  v.  Slamon. 


I 


73  Vt.  212—87  Am.  St.  Rep.  711—50  Atl.  Rep.  1097. 

Decided  July  20,  1901. 

Seabch  and  Seizure — Constitutional  Rights:  Unlawful  seizure  of  a 
letter  from  the  person  of  the  accused,  and,  a  subsequent  unlaW' 
ful  use  of  it  to  impeach  one  of  his  witnesses  at  the  trial — Declara- 
tion of  Rights — Argument  of  counsel. 

1.  In  executing  a  search  warrant  that  directed  the  officer  to  search 

the  defendant's  person  for  stolen  goods,  the  officer  took  from 
him  a  letter.  Subsequently  at  the  trial,  the  letter  was  used  to 
Impeach  its  writer,  who  was  one  of  the  defendant's  witnesses. 
Held,  that  the  admission  of  the  letter  In  evidence  was  reversible 
error. 

2.  The  seizure  of  the  letter  was  In  violation  of  the  Declaration  of 

Rights  of  the  Constitution  of  Vermont,  prohibiting  unreasonable 
search  and  seizure. 

3.  The  Introduction  of  the  letter  so  obtained  was  In  fact  compelling 

the  defendant  to  testify  against  himself. 

4.  Although  the  record  does  not  In  express  terms  state  that  the  let- 

ter was  taken  from  the  defendant  against  his  will.  It  Is  so  con- 
sidered, as  It  Is  the  only  fair  inference  from  the  whole  record. 

5.  Comments  of  the  defendant's  counsel  on  the  failure  of  the  State 

to  examine  a  witness,  who  had  been  sworn  at  the  trial,  rendered 
harmless,  counter-comment  on  the  failure  of  the  defendant  to 
examine  such  witness. 
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Supreme  Court  of  Vermont. 

Exceptions  from  Washington  County  Court;  Hon.  John  II. 
Watson,  Judge. 

Frank  Slamon,  convicted  of  grand  larceny,  brings  excep- 
tions.   Reversed. 

Argued  before  Taft,  C.  J.,  and  Howell,  Tylee,  Munson, 
and  Start,  JJ. 

Richard  A.  Hoar,  State's  Attorney,  for  the  State. 
Fred  B.  Thomas,  for  respondent. 
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Taft,  C.  J.  1.  An  officer  had  a  search  warrant  to  search 
the  person  of  the  respondent  for  stf.len  goods.  When  engai-cd 
in  the  search  he  found  on  the  person  of  the  resjx.ndentf  and 
took  from  it,  a  letter  written  to  the  resp.nident  by  a  person 
whom  the  latter  improved  as  a  witness,  in  the  impeachnicnt  of 
wht)m  the  letter  contained  material  testimony.  I'pon  trial  the 
State  offered  the  letter  in  evidence,  and  it  was  a.linitted  under 
objection  and  exception.  The  excepti(ms  do  not  state  in  ex- 
press terms  that  the  letter  was  taken  from  the  person  of  the 
respondent  against  his  will,  hut  we  so  construe  them,  as  it 
is  the  only  fair  inference  from  the  whole  record. 

The  taking  of  the  letter  from  the  person  of  the  respondent 
was  a  plain  violation  of  the  eleventh  article  of  the  Dechiration 
(.f  liights,  which  ])rovid('s  "that  the  pco[)le  have  a  right  to  hold 
themselves,  their  houses,  papers,  and  possessions  free  from 
search  or  seizure  and  therefore  warrants  without  oath  or  af- 
firmation first  made,  affording  sufficient  foundation  for  them 
and  whereby  any  officer  or  messenger  may  be  connnanded  or 
rcipiired  to  sc-arch  suspected  ])lac(>s  or  to  seize  any  ])erson  or 
]»ersons,  his,  her,  or  their  property,  not  particularly  described, 
are  contrary  to  that  right,  and  ought  not  to  be  granted."  It 
is  needless  to  discuss  this  question.  We  refer  to  the  case  of 
dohn  Wilkes,  of  the  Xorth  IJriton,  Avhosc  h(msc  was  searched 
and  his  })a])ers  indiscriminately  seized  by  virtue  of  a  warrant 
issued  by  Lord  Halifax,  Secretary  of  State.  In  an  action  of 
tresj)ass,  Wilkes  recovered  £1,000  against  Wood,  one  of  the 
])arties  who  made  the  search,  an<l  £1,000  against  Lord  Halifax. 
Also  to  Enlick  V.  CarrinrjIoiK  Ifl  How.  State  Tr.  1020,  and 
Jioijd  V.  U.  S.,  IIG  U.  S.'oiO,  G  Sup.  Ct.  521,  21)  L.  Ed.  71G. 
These  cases  contain  the  reasoning  and  conclusions  upon  this 
(pi('sti(m  of  the  greatest  courts  of  the  English-speaking  nations. 
It  may  be  note<l  in  this  case  that  the  letter  in  question  was 
''not  particularly  described"  in  the  warrant,  and  by  virtue  of 
the  warrant  the  officer  had  no  right  to  search  for  nor  to  seize 
it.  The  State's  Attorney  claims  that  the  question  of  an  illegal 
search  is  not  in  issue,  for  that  the  objection  made  f>n  trial  to 
the  admission  of  the  letter  was  that  it  was  taken  at  the  time 
of  his  arrest  from  his  ])erson  and  against  his  will,  and  did  not 
make  the  objection  that  it  was  taken  by  virtue  of  a  search 
wai-rant.  The  facts  ajijiearing  that  the  letter  was  taken  when 
the  officer  was  engaged  in  serving  the  warrant,  that  the  search 
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\vas  iiiailc  l>y  vn-'ni.  of  llio  warrant,  and  lliat,  he  fnuml  tlio 
IctUd*  when  ho  was  niakinj^  tho  aonreh,  tho  (thjcction  and  cxcoi)- 
tinii  art!  hroad  cnoiijih  to  ]H'rniit  (he  r('s]M)iidc'nt  to  rjiiso  iIk; 
(jui'stiou  of  tho  illcj-ality  of  llic  search.  Sidle  v.  Malhrrs,  Ot 
Vt.  101,  2.']  All.  fjiX),  iV)  L.  11.  A.  2(;S,  X]  Am.  St.  Kep.  021, 
iH  cited  to  sustain  th((  chiiiii  of  tlie  Stale.  That  case  involved 
the  (jneslion  (d"  a  confidential  coinniunicalion  Itetweeii  husband 
and  wife,  in  Iho  form  of  a  letter  which  the  hnshand  ha<l  linndcd 
t(»  a  third  [lerson  to  f«ivo  his  wife,  hnt  froiii  whom  it  hiul  been 
taken  hy  one  wlio  jiassed  it  to  tlu!  prosecutini;'  olllcer.  Tlui 
court  held  the  letter  ])roperly  admitted,  coucediuj;'  tlint  in  Ilio 
hands  <jf  tlio  wife  it  W(»uld  have  been  ])rivile,ii''e(|,  iuiil  said, 
''When  ]>ai)ers  are  offered  in  evidence  the  court  cm  ^•lke  i\i> 
notice  <d'  how  they  were  ohtaine<l —  whether  leually  or  iilciially, 
]>roi>erly  or  improperly — nor  will  it  form  a  collateral  issu(!  to 
try  that  question."  In  most  instances  this  rule  is  a])|ili(Mlil('. 
It  is  generally  considered  innnaterial  how  a  jiaper  ]tiis<(s  inin 
the  ])ossession  of  the  one  olTeriui!,'  it  in  evidence.  Hut  tlii-;  rule 
is  subject  to  another  rule  whicdi  is  a]>plicable — that,  when  a 
party  invokes  tho  constitutional  rif;ht  (d"  freeibim  frcnii  un- 
lawful search  and  seizure,  the  court  will  take  notice  of  the 
question  and  determine  it.  Slalc  v.  Mallicrs  was  propei'ly 
rule<l,  for  the  respondent  voluntarily  ])arted  viib  the  litter, 
and,  havinjf  done  that,  it  was  inunatcriid  1    w  ii  ujii;  incil 

by  the  ])rosecution.     That  case  was  in  di  Slulc  r.  (',  hIit. 

.'l."»  Vt.  "TS,  in  ■which  it  was  held  -liuKHiy  w;<      ■I'Mpci'ly 

admitted  that  tended  to  show  con  -at ion  lietwciu  hibbiuid 
and  w'fe  which  Avas  ovei'heard  by  liic  witMcss,  the  objection 
luMUH'  maile  that  it  was  ])rivileij;'ed  for  the  i  ;i<ou  that  the  con- 
versation was  confidential.  The  case  of  lUincll  r.  /'/n//,  Ti' 
Vt.  IS,  -17  Atl.  174,  .51  L.  K.  A.  7.".  t,  is  cited;  but  the  (jncs- 
ti<in  of  an  nnlawfnl  search  and  seizure  was  not  in  that  ciisr. 
The  court,  referring;'  to  the  question,  said,  *'The  (jnestion  is 
not  invidved,  as  the  letters  Avi-re  voluntarily  (bdivered  to  llnw- 
land  by  the  ap'ent  of  the  oratrix."  Although  the  court  statcil 
the  li'eneral  rule  that  it  would  not  inquire  into  the  (piestion  of 
how  the  i)arty  offering;  i>a])ors  in  evidence  became  possessed  of 
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the  rule  is  subject  to  the  limitation  hendnbeforo  stated. 

2.      We   also   hold   that   the   letter  was   inadmissible   midor 
Article  10  of  the  Declaration  of  Rights,  which  provides  ''That 
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ill  all  proflocutioiis  for  criminal  ofTonsos  no  pprsnn  pan  lie  poiii- 
Iicllcd  to  give  evidence  against  himself;"  and  that  this  ruling 
is  correct  is  clearly  manifest  for  the  reasons  stated  in  lioi/d  v. 
I'.  8.,  heroinheforo  cited.  While  it  may  be  true  that  tlie  re- 
spondent having  improved  himself  as  a  witness,  might  he  cross- 
examined  in  reference  to  any  matter  material  njion  any  issue 
upon  the  trial  it  did  not  correct  the  wrong  theretofore  done  him 
by  the  seizure  of  the  letter  in  violation  of  his  constitutional 
rights.  The  seizure  of  a  person's  private  papers,  to  be  used 
in  evidence  against  him,  is  equivalent  to  comju'lling  him  to  be 
a  witness  against  himself,  and,  in  a  prosecution  for  a  crime, 
is  within  the  constitutional  prohibition. 

One  Falgarano  was  summoned  by  the  State  and  sworn  as 
a  witness,  but  was  not  called  to  testify  by  either  side,  and  each 
])iU'ty  commented  upon  the  failure  of  the  other  to  call  upon 
him.  If  it  was  error  to  so  comment,  it  was  equally  so  for  one 
as  for  the  other.  The  fault  being  at  first  with  the  resp«m(leiit's 
counsel,  the  judgment  should  not  be  reversed  because  the  State's 
Attorney  was  permitted  to  use  an  argument  of  the  same  tenor 
as  that  of  the  resjxmdent.  Whether  either  argument  was  im- 
proper, there  is  no  occasion,  therefore,  for  us  to  decide. 

Upon  inspection  of  the  record,  the  court  are  of  oi)iuion  that 
there  was  error  in  the  proceedings,  and  the  judgment  and  sen- 
tence of  the  County  Court  are  reversed,  and  the  cause  remanded 
for  a  new  trial. 
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193  111.  635—86  Am.  St.  Rep.  352— CI  N.  E.  Rep.  1055. 

Opinion  filed  December  18,  1901. 

Search  Waurants- Constitutional  Law— Gajiino  Implkments:  Des- 
cription of  gaming  implements  in  the  ivarrant— Statute  pro- 
viding for  seizure  and  destruction  of  gaming  implements  without 
trial  by  jury — General  search  warrant  statute. 

1.  A  search  warrant  commanding  the  seizure  of  "gaming  implements 
and  apparatus"  concealed  on  the  second  floor  of  a  certain  build- 
ing is  sufficiently  definite  in  its  description  of  the  property  to  be 
seized. 
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2.  By   providing  that  gaming  implements  and   apparatus  should  be 

destroyed,  after  a  hearing,  under  the  direction  of  the  judKP,  jus- 
tice or  court,  the  Legislature  did  not  violate  the  constilutional 
provision  respecting  trial  l)y  jury,  since  trial  by  jury  was  never 
a  right  in  summary  proceedings. 

3.  The  Legislature  having  declared,  in  division  8  of  the  Criminal  Code, 

that  the  keeping  gaming  implements  and  ajiparatus  is  an  of- 
fense against  the  law,  such  implements  and  ai)i)aratHS  are  not 
lawful  subjects  of  property  whicn  the  law  protects,  but  are  lia- 
ble to  seizure,  forfeiture  and  destruction  without  violating  any 
constitutional  provision,  whether  they  were  In  use  for  gaming 
purposes  when  seized  or  not. 

4.  Even   if  section   2   of   the  act   of   1SD5,   concerning  plot-maohincg 

(Laws  of  1895,  p.  l.')C),  were  held  unconstitutional  in  providing 
for  the  destruction  of  gaml)lins  devices  without  providing  a  way 
for  determining  the  character  of  the  i)roperty  seized  as  a  gam- 
bling device,  yet  proper  proceedings  to  enforce  such  section  could 
be  had  under  division  8  of  the  Criminal  Code,  relating  to  searches 
and  seizures.  (Expressions  in  Bobel  v.  People,  173  III.  19,  adhered 
to.) 
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Su])rcmc  Court  of  Tlliiioia. 

Writ  of  error  to  the  City  Court  of  ]\riittoon,  Coles  County; 
Hon.  J.  r.  Hiiahes,  .judge,  pr'-sidiuc;. 

Jolin  ]{.  Frost  int(>rveue(l,  ks  owner  of  ]iroperty  seized  in  a 
seareli  warrant  proeeeding  against  gaming  inipleiiieiits,  tlicrcto- 
fore  in  the  ]iossession  of  .Jerome  Duiui.  .hidgment  was  entered, 
ordering  that  part  of  the  property  seized  be  destroyed.  Frost 
brings  error.     Judgment  affirmed. 

Andrews  S  Vaiisc,  for  the  plaintiff  in  error. 
//.  J.  Ilamllii,  Attorney  General  (E.  S.  SniHli,  /?.  D.  Mon- 
roe, and  George  B.  Gillespie,  of  coun.sel),  for  the  I'euple. 

]\riJ.  JusTiCK  CAKTWifir.nT  delivered  the  o|)ini()n  of  tlio 
court. 

U])on  comjdaint  in  writing,  verified  by  nHidavit,  a  sciircli 
warrant  was  issued  by  the  judge  of  the  City  Cnurt  of  the  city 
of  ^Mattoon  eonimanding  a  search  of  the  building  nuiiibcrcd 
181(5  and  ISIS  West  JJroadway,  in  said  city,  fctr  gaming  ap- 
paratus and  implements  used,  kept  and  ])rovided  to  Ix;  used 
in  unlawful  gaming,  and  directing  the  arrest  of  Jerome  Duiui, 
in  whoso  possession  said  gaming  ai>j)aratus  and  iiiipleiiicntn 
were  alleged  to  be.  The  warrant  was  returned  by  the  slKriff 
executed  by  seizing  the  following  chattels  found  on  the  .secuud 
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floor  of  said  building,  to-wit:    "About  2,r.00  chips;  four  poker 
tables ;  one  stud-poker  table ;  three  crap  tables ;  one  long  table ; 
three  packs  cards;  one  faro  table  and  lay-out;  2G0  dice;  one 
roulette  wheel  and  table;  one  desk;  eighteen  cliairs;  one  office 
chair;  four  stools,"   and  also  by  arresting  the  said  Jerome 
Dunn.    Plaintiff  in  error  appeared  upon  the  return  of  the  war- 
rant and  was  allowed  to  interi)lead,  and  entered  his  motion  to 
(piash  the  writ  and  return  for  the  reason  that  the  affidavit  upon 
which  the  writ  was  issued  did  not  ])articularly  describe  the 
property  to  bo  taken  under  the  search  warrant.     The  motion 
was  overruled  and  he  excepted.     lie  then  filed  his  intervening 
petition,  claiming  to  be  the  owner  of  the  i)roperty  found  in  the 
rooms  on  the  second  floor  of  ^N'o.  181G,  and  alleging  that  the 
implements  and  apparatus  were  not  used  for  gaming  at  the 
time  they  were  seized,  but  were  stored  in  the  room  and  were 
"knocked  do^\^l"  and  not  in  condition  for  use.    On  the  hearinsr 
of  the  cause  he  demanded  a  jury  to  try  the  issues,  which  was 
refused  by  the  court,  and  he  excepted.     The  cause  was  heard 
in  a  summary  way  by  the  court,  and  as  to  the  property  claimed 
by  plaintiff  in  error  tbc  court  made  a  finding  that  the  property 
found  in  the  rooms  on  the  second  floor  of  No.  181 G,  viz.,  \\\o 
era])  tables,  one  faro  lay-out  and  one  roulette  wheel  and  table, 
were  gaming  implements  and  had  no  value  or  use  for  any  other 
purpose,  and  the  same  were  condemned  and  ordered  destroyed. 
The  rest  of  the  chattels  found  in  said  rooms  on  the  second 
floor  of  181G  the  court  found  were  not  in  active  use  for  gam- 
ing purposes,  and  being  of  value  for  other  ])urposes  it  was 
ordered  that  they  be  returned  to  plaintiff  in  error.     The  writ 
of  error  in  this  case  was  sued  out  to  review  the  judgment 
against  the  property  ordered  to  be  destroyed. 

The  judgment  being  in  favor  of  plaintiff  in  error  except 
as  to  the  two  crap  tables,  one  faro  lay-out  and  one  rouk*tte 
wheel  and  table,  which  the  evidence  showed  to  be  purely  gam- 
ing ap])aratu8  and  implements  and  to  have  no  value  or  use 
for  any  other  purpose,  the  only  questions  to  be  considered  re- 
late to  the  alleged  errors  in  seizing  them  and  rendering  judg- 
ment against  them. 

The  first  question  relates  to  the  ruling  of  the  court  in  re- 
fusing to  quash  the  writ  and  return.  The  complaiiit  charged 
that  the  second  floor  of  the  building  was  a  plac(>  resortetl  to  for 
unlawful  gaming,  and  that  gaming  implements  and  apparatus 
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were  concealed  on  said  second  floor  of  said  building  ocoupiod 
by  Jerome  Dunn.  The  writ  followed  the  coiuplaiiit,  and  tlio 
objection  made  was,  that  the  description  of  the  property  to  bo 
searched  for  was  not  sufficiently  definite  and  particular,  Tho 
statute  autliorizes  searches  for  gaining  apparatus  or  imple- 
ments, and  it  would  not  be  sufficient  to  describe  the  proportv 
as  goods,  wares  and  merchandise,  or  as  chattels  generally.  Tho 
description  must  be  so  particular  that  the  officer  charged  with 
the  execution  of  the  warrant  will  be  left  with  no  discreticin 
respecting  the  property  to  be  taken.  But  we  regard  tho  de- 
scri])tion  in  this  case  as  sufficiently  definite.  It  includes  only 
apj)aratus  or  implements  generally  used  in  gand)ling  for  stak- 
ing or  hazarding  money  or  other  valuable  thing  to  be  won  or 
lost.  In  the  case  of  stolen  property  or  specific  articles  wliioh 
can  be  readily  described,  great  particularity  is  called  for;  but 
thei'e  might  be  much  difficulty  in  giving  a  ]iarticular  descrip- 
tion of  the  various  gambling  devices,  and  we  think  more  biti- 
tude  should  be  allowed  in  the  description.  I'nder  the  warrant 
the  officer  could  not  take  goods  or  chattels  generaily,  fijund  in 
tho  premises,  but  only  api)aratus  and  implements  f(»r  gaiiiinu'. 

The  next  alleged  error  is  denying  the  plaint  i if  in  error  a 
trial  by  jury.  The  right  to  such  a  trial  in  the  classes  of  cases 
in  which  it  was  enjoyed  beftn'o  tho  adoption  of  the  Const itutidii 
is  presei'ved  inviolate  by  that  instrument,  but  in  all  other  caMs 
tho  Legislature  may  provide  for  a  hearing  or  trial  without  a 
jury,  (lioss  v.  Irving,  14  111.  171;  Coinmcrciid  Lis.  Co.  v. 
Scammon,  123  id.  COl ;  Cily  of  Spring  Yalh'i)  v.  Cwd  Co.,  IT-'J 
id.  497.)  This  case  does  not  belong  to  any  class  in  wliich 
plaintiff  in  error  would  have  had  a  right  to  ti'ial  by  jury  befonj 
the  adoption  of  the  Ccmstituticm.  Trial  by  juiy  was  never  a 
right  in  summary  pntceedings,  and  the  Legislature  did  not  vio- 
late the  Constitution  by  providing  that  gaming  implements  and 
apparatus  should  be  destroyed,  after  a  hearing,  under  the  direc- 
tion of  the  judge,  justice  or  court. 

Plaintiff  in  error  says  that  the  imidements  and  apparatus 
in  question  were  not  in  use  for  gambling  when  sei/.ed,  and 
that  the  only  statute  nuiking  it  an  oilVnse  to  have  sneh  ])rop- 
erty  in  his  possession  is  the  act  in  force  dun(!  21,  1811'),  i)ri)- 
hibiting  the  kee])ing  of  any  clock,  joker,  tape  or  slot-machine, 
or  any  other  device  upon  Avh'(di  money  is  slakeil  or  hazardcMJ, 
or  into  which  money  is  paid  or  played  iipon  chance,  or  ujinu 
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the  result  of  which  money  or  other  valualile  thing  is  staked, 
het,  hazarded,  won  or  lost.      (Laws  of  1895,  p.  15G.)     He 
chiinis  that  section  2  of  that  act,  providing  for  the  destruction 
of  such  gambling  devices,  is  unconstitutional  and  void,  for  the 
reason  that  it  provides  no  way  of  determining  the  character  of 
the  property,  hut  delegates  judicial  authority  to  numi('i]iul  or 
other  local  authorities  to  dctcniiino  that  question  and  destroy 
the  property,  and  that  as  this  ])rocecding  must  be  under  that 
section    the    judgmcmt    is   unauthorized.     Division   8    of   the 
Criminal  Code  provides  for  searches  and  seizures  of  gaming 
ajiparatus  c'  inqdements,  and  that  the  thing  seized  shall  bo 
burned  or  otherwise  destroyed  under  the  direction  of  the  judge, 
justice  or  court.     In  Bohel  v.  People,  173  lU.  10,  it  was  in- 
sisted that  section  2  of  said  act  of  1895  was  unconstitutional 
f(ir  the  reason  here  al1eg(Ml.     The  section  relating  to  the  de- 
struction of  the  property  was  not  involved  in  that  case,  but 
in  rcjdy  to  the  argument  we  said  that  ])roper  proceedings  to 
(>uforce  the  section  could  be  had  under  the  general  provisions 
in  relation  to  seandies  and  seizures  found  in  division  8  of  the 
Criminal   Code.     Wc   adhere  to  the  opiuicm  then  expressed. 
The  proceeding  under  division  8  does  not  violate  any  constitu- 
tional ])rovision  or  deprive  any  one  of  ])ro])erty  without  due 
process  of  law.     The  Legislature   have  deteruiiucl  tbuf  gam- 
iui;;  iiu])lements  and  ajtparatus  are  pernicious  and  dangerous 
to  the  public  welfare,  and  the  beei)iug  of  theiu  is  an  offense 
prohibited  by  law.     They  are,  therefore,  not  lawful  subjects  of 
property  v/hich  the  law  protects,  but  have  ceased  to  be  regarded 
or  ti-eated  as  pro])erty,  and  are  liable  to  seizure,  forfeiture  and 
destruction    without    violating    any    constitutional    provision. 
{aicinwn  V.  HriUon,  155  111.  232.)     The  evidence  fully  justi- 
fied the  conclusions  of  the  crmrt  that  the  pro]ierty  condi'inned 
and  ordered  to  be  destroyed  had  no  value  or  use  for  any  other 
pur])ose  than  that  of  gambling,  and  there  is  no  error  in  tho 
record  which  calls  for  a  reversal  of  the  judgment. 

The  judgment  is  affirmed. 

Judjmcnl  affirmed. 
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Bray  v.  State. 

118  Ga.  786—45  S.  E.  Rep.  597. 

Decided  October  29,  1903. 

Specific  Criminal  Intent — Special  Statute:  Necessity  to  s1\ow 
specific  intent,  where  such  is  charged—Special  statute  applicable 
to  the  evidence — "Rocking  a  passenger  train." 

Fisii  P.  J.  1.  The  Indictment  charged  the  accused  with  assault  with 
intent  to  murder  a  named  person  with  a  rock.  Upon  the  trial 
the  evidence  tended  to  show  that  the  accused  wantonly  threw 
a  rock,  likely  to  produce  death  if  hitting  a  person  in  a  vital 
spot,  into  a  street  railroad  passenger  car,  occupied  by  a  number 
of  passengers,  one  of  whom  was  the  person  alleged  to  have  been 
so  assaulted,  and  whom  the  rock  came  near  striking.  It  did  not 
appear  that  the  accused  knew  such  person  or  any  of  the  other 
passengers,  or  that  he  Intended  to  hit  any  particular  person  in 
the  car.  No  one  was  hit.  Held,  that  the  evidence  did  not  war- 
rant a  verdict  of  guilty  of  assault  with  intent  to  murder,  because 
it  tended  to  make  merely  a  case  of  the  statutory  offense  of  "roci;- 
ing  a  passenger  train,"  as  defined  in  Pen.  Code,  S  511,  and  there- 
fore that  the  court  erred  in  not  granting  a  new  trial. 
(Syllabus  by  the  Court.) 

Su])reme  Court  of  Georgia. 

Error  to   tlio   Sii]H'rior   Court,   Hall   County;   ITon.  T.  J. 
Kinisoy,    Judge.      (Trial    in    the   court   bel<»w,    SeptciiilKT  9, 

idon.) 

Charley  P.ray  convicted  of  assault  with  intent  to  murder, 
brings  error.     Reversed. 

J.  0.  Adnmfs  and  Thihrri  Esfm,  for  ihe  plaiutiflF  in  error. 
W.  A.  Charters,  Solicitor  General,  for  the  State. 


Judgment  reversed. 

All  the  Justices  concurring. 
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McDonald  v.  State. 

28  So.  Rep.  750. 

Decided  May  14,  1900. 

Witness— Instruction :  Erroneous  instruction,  as  to  the  effect  of  a 
false  statement  hy  a  witness. 

The  following  instruction  held  to  be  reversible  error:— "If  any  witness 
has  made  statements  out  of  court  different  and  contradictory 
from  those  made  in  court  in  this  case,  then  you  may  disregard 
the  whole  testimony  of  such  witness  or  witnesses,  if  you  see 
proper  to  do  so." 

Supremo  Court  of  ]\[ississippi. 

Appeal  froui  Circuit  Court,  Tippah  County;  lion.  Z.  M. 
Stephens,  Ju(lp,e. 

Henry  McDonald,  convicted  of  manslaughter,  appeals.  Ee- 
versed. 

It  appeared  by  the  record: — That  previous  to  the  homicide 
the  defendant  and  the  deceased  had  a  dillienlty;  that,  threats 
against  defendant's  life  were  nnide  by  the  deceased;  that,  on 
the  night  of  the  homicide,  the  defendant,  -while  walking  homo 
on  the  street  was  attacked  by  the  deceased,  who  struck  him  with 
a  brick;  that  defendant  then  shot  and  killed  the  deceased.  De- 
fendant testifunl  that  deceased  attacked  him,  struck  him  with  a 
brick,  advanced  and  shot  him,  when  defendant  wrenched  the 
pistol  from  deceased's  hand,  and  shot  him  with  his  own  pistol. 
There  were  no  eye  witiu'sses  to  the  homicide.  Dcfeudaut  was 
sentenced  to  ten  years  imprisonment. 

Cj.  M.  Thurmond,  for  the  ap]iellant. 

Monroe  McClurg,  Attorney  General,  for  the  State. 

Caliioon,  J.  In  view  of  the  whole  record,  we  cannot  per- 
mit the  judgment  in  this  case  to  stand  because  of  the  first 
instruction  for  the  State,  in  these.'  wt.rds:  "If  any  witness 
has  made  statements  otit  of  court  dilfereut  and  contradictory 
from  those  made  in  court  in  this  case,  then  you  may  disregard 
the  whole  testimony  of  such  witness  or  witnesses,  if  y(m  see 
proi^cr  to  do  so."     It  docs  not  even  qualify  by  recpiiring  the 
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statements  out  of  or  in  court  to  bo  material.  It  would  f)]icr!ito 
upon  the  mind  of  tho  average  juror  as  an  injunction  not  to 
believe  anything  the  defendant  said,  if  some  ono  testified  that 
he  anywhere  in  his  testimony  contradicted  anything  he  had 
said  outside.  It  is  dangerous  thus  to  exporiment  on  tho  tx- 
ploded  doctrine  of  falsus  in  uno,  etc.  It  is  of  no  use,  lu'causd 
jurors  will  be  quick  anyway  to  draw  proper  conclusions  from 
contradictions,  and  they  should  not  be  urged  beyond  fair 
grounds.  Such  efforts  to  get  some  advantage  from  the  old 
doctrine  must  lead  to  numerous  reversals. 
Iteversed  and  remanded. 


White  v.  State. 

136  Ala.  58—34  So.  Rep.  177. 

Decided  April  9,  1903. 

WiTNKSs — Nox-ExPKUT  Te.stimony — Argument  of  Coinset. — Tdkm  So- 
NAN.s — Piiactice:  Witnesses  of  tender  years;  one  comprtciit  ami 
one  incompetent — Gordon  and  Gorden,  idem  sonans — statiituiy 
provision  for  listing  the  residences  of  jurors  merely  directory- 
Improper  argument  of  the  prosecuting  attorney. 


1.  In  the   indictment  the   deceased   was  described   as   .Tohn   Onrdnn, 

alias  Jack  Gordon;  but  the  copy  served  on  tho  accused  gave 
the  name  as  .John  Gorden,  alias  Jack  Gorden.  For  this  reason 
the  accused  objected  to  going  to  trial,  claiming  that  he  had  not 
been  served  with  a  copy  of  the  indictment  one  entire  day  before 
going  to  trial;  Held,  that  the  words,  Gordon  and  Gordon,  were 
idem  sonans  and  the  objection  was  without  merit. 

2.  The  statute  directing  the  jury  commissioners  to  state  tho  resich  ..ee 

of  each  juror  on  the  jury  list  is  merely  directory,  and  it  was 
not  necessary  that  the  copy  served  on  the  accused  shouhl  give 
the  residences  of  the  jurors. 

3.  Two  sons  of  the  deceased,  the  older  going  on  twelve  years  of  age, 

were  introduced  as  witnesses.  From  the  answers  given  on  the 
voir  dire,  one  held  competent,  the  other  not. 

4.  One  of  the  coroner's  jurors  who  had  viewed  the  body  of  the  de- 

ceased, without  being  shown  to  be  an  expert,  was  permitted  to 
give  an  opinion  as  to  how  long  the  deceased  had  been  dead. 
Held,  error. 

5.  The  fact  that  the  accused's  counsel  stated  to  the  court  in  the 
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presence  of  the  jury  that  altho\igh  the  defense  was  that  of  an 
alibi,  that  it  was  proper  that  the  court  should  instruct  the  jury  as 
to  the  bearing  of  drunkenness  in  determining  the  degree  of  homi- 
cide, did  not  justify  the  prosecuting  attorney  in  arguing  to  tlio 
jury,  that  the  statement  of  counsel,  was  an  admission  of  coun- 
sel, that  he  Itnew  his  client  to  be  guilty,  and,  indicated  his 
lack  of  faith  in  the  defense. 


Supreme  Court  of  Alal)ania. 

Appeal  from  City  Court  of  Gadsden;  Hon.  U.  Disquo, 
Ju(lji;e. 

Walter  White,  convicted  of  niuvdcv,  appeals,    Eevcrscd. 

The  defendant  C)l)jocted  to  the  case  proceeding  to  trial  and 
moved  to  quash  the  venire  for  iho  jurors  to  try  the  case,  for 
the  reason,  that  a  copy  of  the  venire  liad  not  been  served  on 
him  an  entire  day  before  the  day  set  for  trial ;  the  gronnd  being, 
that  the  copy  served  u])on  him  did  not  constitntc  a  copy  of  tlie 
special  venire,  in  that  it  did  nctt  show  the  residences,  either  of 
the  regular  jurors  drawn  for  the  week,  or,  of  those  di'awn 
specially  for  the  trial.  The  objection  and  motion  was  ovcn-- 
rnled,  and  an  excei)tion  saved. 

Upon  the  trial  the  accused  objected  to  George  Gordon,  who 
was  offered  as  a  witness  for  the  State,  to  which  the  defendant 
objected  because  of  his  tender  years.  The  court  then  proceeded 
to  examine  the  witness  on  the  question  of  competency.  The 
witness  said  he  was  going  on  twelve  years  of  age  and  gave 
several  satisfactory  answers  as  to  his  place  of  rcsidenee  and 
the  time  be  resided  there.    The  examination  then  proceeded  as 

follows : 

"Q.    Have  you  ever  been  to  Sunday  school?    Ans.    Xo,  sir. 

"Q.    Have  you  ever  been  to  church  ?    Ans.  Xo,  sir. 

"Q.  What  do  the  think  of  boys  that  do  wrong?  Ans.  The 
l)ad  man  will  get  them. 

"Q.  WHiat  do  you  think  they  would  do  with  a  boy  that 
swore  a  lie?    Ans.  ITang  him. 

"Q.  Do  you  think  that  a  boy  ought  to  tell  the  truth  or  a 
lie?    Ans.    The  truth. 

"Q.    Who  made  you  ?    Ans.    Jesus  Christ." 

The  witness  was  permitted  to  testify,  and  defendant  ex- 
cepted. The  witness  testified  that  the  defendant  killed  his 
father,  Jack  Gonbm,  by  stabbing  him  with  a  knife. 

Over  the  defendant's  objection  and  exception,  Hubert  Goi- 
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(l<in,  aiiutlicr  son  of  the  deceased,  was  permitted  to  testify.  He 
Icsiificd  substantially  the  same  as  his  brother  hud.  llis  ex- 
am iiiati(m  on  the  voir  dire  apjiears  in  the  opinion. 

The  inqnest  was  held  tlie  day  after  the  homicide,  which 
(iccnrred  between  ten  and  twelve  o'cloek  at  nijiht.  Wiitson 
Ciiest,  one  of  the  coroner's  jury  that  had  examined  the  Ixidy 
(»f  the  deceased,  was  introduced  as  a  witness  on  part  of  the 
State,  and  was  asked:  ''How  lonj;,  in  ycmr  judf!;ment,  had  the 
man  been  dead  when  yon  saw  the  body  ^"  To  this  question 
the  defendant  objected  on  the  ground  that  it  called  for  a 
conclusion  of  the  Avitiiess  and  not  for  a  statement  of  fact, 
and,  that  the  witness  was  not  shown  to  be  an  ex|)('rt  qualilicd 
to  give  conclusions.  The  objection  was  overruled  and  an  ex- 
ception saved. 

Other  evidence  was  given  tending  to  show  that  the  defend- 
ant killed  Jack  Gordon. 

The  defendant  introduced  evidence  tending  to  prove  an 
alihi,  and  the  <lefendant  testified  that  he  did  not  kill  the  de- 
ceased. There  was  also  evidence  tending  to  prove  that  the  de- 
fendant M'as  druidv  on  the  night  of  the  homicide.  The  bill  of 
excei)ti()ns  contains  the  following: 

"In  his  argument  counsel  re])resenting  the  defendant  said 
to  the  court,  in  the  hearing  of  the  jury:  'So  far  as  the  law 
of  this  case  is  concerned  I  have,  as  an  oflicer  of  this  court,  only 
one  suggestion  to  make.  Our  position  is  that  the  defendant 
did  not  do  this  killing;  that  he  was  not  at  Jack  Gordon's  on 
the  night  of  the  killing.  We  cannot  and  do  not  consider  it 
within  the  range  of  possibilities  that  the  jnry  shoid<l  find  this 
evidence  suffici(>nt  to  convince  them  that  the  defendant  was 
there  and  did  the  killing;  but  nevertheless  it  is  right  that  the 
court  should  instruct  the  jury  with  regard  to  th{>  effect  of 
drunkenness  upon  the  questions  of  the  degrees  of  homicide.' 
And  then  counsel  for  the  defendant  addressed  the  jury,  insist- 
ing that  defendant  was  not  guilty  of  any  offense;  whatever 
nnder  the  evidence.  The  solicitor,  in  his  closing  argument  for 
the  State,  among  other  things,  said  to  the  jury:  'Counsel  for 
th(!  defendant  recognized  the  weakness  of  the  defendant's  case. 
Who  is  a  better  jiulge  of  his  client's  guilt  or  innocence  than 
the  counsel  representing  him?  Counsel  knew  that  under  this 
evidence  he  could  not  maintain  the  iniiocence  of  his  client,  eli^.o 
why  did  he  ask  the  court  to  charge  the  jury  upon  the  law  of 
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drunkenness  as  it  affects  the  degree  of  homicide?  It  was  aii 
admission  on  his  part  that  he  knew  his  client  was  guilty.' 
Counsel  for  the  defendant  objected  to  this  argument  on  the 
part  of  the  solicitor,  called  the  attention  of  the  court  to  the 
argument,  and  asked  the  court  to  exclude  the  remarks  from 
the  jury.  The  court  overruled  defendant's  objection,  and  re- 
fused to  exclude  the  reuuirks  of  the  S(»licit(jr  fmm  the  jurv. 
The  defendant  then  and  there  duly  excepted  to  this  action  of 
the  court." 

Goodhue  cG  Blaclcwood,  for  the  appellant. 
Masscy  Wilson,  Attorney  Genei-al,  for  the  State. 

DowDELL,  J.  The  appellant  was  indicted,  together  with 
Everett  White,  for  the  murder  of  one  .lack  Gordon,  aVma  John 
Gordon.  A  severance  was  had,  and  the  ap])ellant  was  tried 
alone,  the  trial  resulting  in  a  conviction  for  murder  in  the  sec- 
ond degree. 

On  the  day  set  for  trial,  the  defendant  objected  to  being 
put  ui)on  his  trial,  assigning  as  a  ground  therefor  that  he  had 
not  been  served  with  a  copy  of  the  indictment  one  entire  day 
before  the  day  of  his  trial,  pursuant  to  the  order  r)f  the  court. 
This  objection  was  rested  upon  the  grounds  that,  in  the  copy 
of  the  indictment  served  u]Km  him,  the  name  of  the  person 
alleged  to  have  been  killed  was  stated  to  be  -lack  Gorden,  alias 
John  Gorden,  whereas,  in  the  original,  the  name  of  the  person 
alleged  to  have  been  killed  was  stated  to  be  Jack  Gordon,  alias 
John  Gordon.  The  objection  was  without  merit.  The  names 
Gordon  and  Gorden  being  idem  sonans,  the  co])y  serveil  was 
sufficient.  Munhers  v.  Slalc,  87  Ala.  9G,  0  Ho.  Kep.  357; 
NuH  V.  State,  63  Ala.  180. 

The  motion  to  quash  the  speci.il  venire  on  the  ground  of  a 
variance  between  the  original  and  the  cojiy  served  on  the  de- 
fendant was  properly  overruled  by  the  court.  The  record  and 
the  bill  of  exceptions  show  that  the  orders  of  the  court  and  the 
venire  served  upon  the  defendant  were  in  compliance  with  the 
statute.  The  sheriff  is  required  to  serve  a  copy  of  the  special 
venire  drawn,  together  with  a  copy  t)f  the  jurors  drawn  and 
summoned  for  the  week  in  which  the  trial  is  to  be  had,  when 
the  term  of  the  court  is  for  more  than  one  week,  upon  the 
defendant.     Code,   §   5005;  Burton  i\  State,  107  Ala.  108, 
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1J2,  18  So.  Rop.  28-4.  Tlic  gnmud  of  vnviancc  allcucd  was  tlio 
omission,  in  the  copy  served,  ot"  a  stak'iiioiit  >>(  llu'  residence 
•it"  the  jurors.  The  provision  of  the  statiile  di recline,'  lliu  jnrv 
conunissioncrs  to  state,  on  the  list  of  junirs  sclidcd  liy  tliciii 
the  residences  of  the  ])ers(ins  as  selected,  is  directory  inerclv; 
and  the  fact  that  the  slips  drawn  from  the  jury  box  did  state 
the  residences  did  not  necessarily  re(]uire  thai  the  copy  served 


on    the    defendant    should    contain    that    infori 


nation. 


(-•.m1( 


§  41)97;  Childress  v.  Hlnlc,  122  Ala.  2.1,  ;)(!,  2(1  So.  Kep.  JC: 
An  oxci'ption  was  reserved  to  the  ruling  cd"  the  court  on  tl 


le 


com])etency  of  the  witness  (Jeorge  Cordon,  on  his  ruir  cVirc  ex- 
amination. This  exception,  however,  is  not  insisted  on  in  arjfu- 
nient  hy  a|)pe 


nt's  counsel.     We  thiid';  the  voir  dire  ex; 


iiiiiiia- 


tion  clearly  demonstrated  the  com])etency  cd'  this  witness,  and 
the  court  committed  no  error  in  admitting  him  to  testily.  Mr- 
h'liff  r.  Stale,  S8  Ala.  H7,  7  So.  Ki'p. ';{.'.,  Ki  Am.  St.  Rep. 
2r>;arimes  r.  Shtle,  \or>  Ala.  SC,  17  So.  Jtep.  J8  1;  Williunis 
V.  Stale,  109  Ala.  0."),  19  So.  liep.  5150. 

We  are,  however,  of  a  different  o]»inion  as  to  the  corrcchicss 
of  the  city  court's  ruling  upon  the  competency  of  the  witness 
lluhei't  (Jordon.      This  witness  w 


as  a  child   of  teml 


er  rears; 


the  record  does  not  discdose  his  exact  age,  oidy  thai  he  was 
younger  than  his  hrother,  (ieorgc  Gordon,  vdio  was  "going  on 
twelve  years."  On  his  examination  voir  dire,  the  following 
questions  were  asked  and  responses  made: 

'*(^.     Ifow  (dd  are  you  ?     Ans.  Don't  know\ 

''(^.     Where  do  you  live?     Aus.  ,IaiI. 

"C^.      Did  you  ever  g(»  to  Sunday  scho(d  or  church?     Ans. 

"Q.     Who  made  yon?     Ans.  Don't  know. 

''().  What  heconies  of  had  bovs  when  thev  die?  Ans.  IJad 
man  get  'em. 

"C^.  What  becomes  of  good  boys  when  they  die?  Ans. 
Don't  know. 

"Q.     Is  it  right  or  WMvmg  to  tell  a  lie?     Ans.  Wrong. 

'Q.     Do  ycni  know  where  the  *chi(d\en  farm'  was^     Ans. 


N( 


N. 


sir. 


'Q.    Is  there  any  town  near  the  'chicken  farm'?    Ans.  Xo, 
'Q.     How  about  Attalla;  is  it  near  there?     Ans.     Atlalla 


is  way  off  yonder. 
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"Q.    Did  any  one  ever  tell  you  iilxtiil,  God  or  Tcsiis  Clirist  i 
Ans.     No. 

''{}.     Do  you  know  wlmt  bwouies  of  good  little  buys  when 
tlicy  (lie?     Ans.  No. 

"Q.    Did  you  ever  hear  anytlilng  about  llcaveu?    Ans.  Xo, 
sir. 

"Q.    Who  made  y<tu,  TFidicrt?    Ans.    Tlu;  Lord. 

'*(J.    AVhere  will  vdu  go  if  you  swear  u  lie^    Ans.    Had  man 
get  nic. 

"Q.      "What   becomes   of  good  little   buys  that   diei      Ans. 
Don't  know. 

"Q.     Do  you  know  anything  about  boys  being  put  in  jail 
for  swearing  lies?     Ans.     No,  sir. 

"Q.     Do  you  know  wdiat  ought  to  be  done  with  boys  that 
swear  lies?    Ans.    No,  sir. 

"Q.     "When  you  held  up  your  hand  awhile  ago  di<l  you  know 
what  was  being  done?     Ans.  No,  sir. 

"Q.     Do  you  know  what  it  is  to  be  sworn?    Ans.  Xi>,  sir. 

"Q.    Is  it  right  or  wrong  to  tell  a  lie?    Ans.  Wrong. 

'^Q.     Do  you  know  wduit  ought  to  bo  done  with  a  boy  that 
sweai-s  a  lie?    Ans.  No.  sir." 

There  was  evidence  in  the  case  that  the  "chicken  farm"  was 
the  place  where  the  alleged  murder  was  ]ierpelrat(Ml,  and  that 
the  witness  Hubert  was  living  there  at  the  time  with  his  father, 
the  deceased,  and  that  the  "chicken  farm"  was  within  half  a 
mile  to  a  mile  of  the  town  of  Atial1;i.  We  think  the  foregoing 
examination  demonstrated  ihat  degree  of  intelU'ctual  and  moral 
deficiency  which  would  render  the  ]iarty  incompetent  to  testify 
as  a  witness.  He  clearly  had  no  conception  of  the  solenniity 
of  an  oath,  and  did  not  as  much  as  know  what  it  was  to  be 
sworn.  ]Ic  was  wanting  in  that  religious  training  and  instruc- 
tion which  ex.ites  a  ho])c  of  future  reward  to  the  good,  and  a 
fear  of  ]uinishment  to  the  wicked,  and  he  was  withont  any 
knowledge  of  the  punishment  visited  by  the  law  of  the  land 
for  false  swearing.  As  was  said  in  McKcUon  r.  Slalc,  SS  Ala. 
181,  7  So.  Rep.  nS:  "The  rule  is  that  persons  who  have  no 
comprehension  of  the  nature  and  obligation  of  an  oath,  and 
are  incapable  of  api)reciating  their  responsibility  for  its  viola- 
tion, should  not  be  admitted  as  witnesses;  and  this  without  re- 
gard to  the  cause  from  which  the  defect  has  arisen,  and  hcnco 
without  reference  to  the  age  of  the  witness."    While  recogniz- 
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iiifj;  tlio  nilo  that,  in  jmssinji;  upon  the  cnpncity  (»f  cliililrcn  of 
tender  years  to  testify,  niiieh  must  Iks  left  to  the  sniiiid  discrt'- 
tion  of  the  trial  court,  and  that  it  is  only  in  Htroiin'  (•iis<s  tlm 
rulinj;  of  the  court  admitting  them  as  witnesses  slionld  lie  re- 
versed, wc  are  of  the  o])inion  in  the  present  ease,  and  feel  so 
constrained  to  hold,  that  tlu;  court  erred  in  admittinu;  the  wit- 
ness lluhert  Gordon  to  testify.  McKcKon  v.  ISIalc,  SS  Ala.  l.S| 
7  So.  Kej).  aS;  llvasnn  V.  Slate,  72  .Ma.  1!)1 ;  Curler  v.  Slnlr. 
03  Ala.  52,  35  Am.  Uei).  4;  Slale  v.  Micltad,  37  W.  Va.  nToj 
10  S.  E.  803,  19  L.  Ji.  A.  005. 

Tlie  general  rule  is  that  a  non-ex])ert  witness  should  not  he 
permitted  to  testify  his  opinion,  hut  should  he  confined  to  a  state- 
ment of  the  facts,  the  jury  heing  as  capahle,  after  hearing  the 
facts,  of  the  formidation  of  an  o])inion  as  the  witness  is.  The 
question  asked  the  witness  Guest,  and  in  answer  to  which  he 
gave  his  o])inion,  called  for  matter  of  cxju-rt  knowledge;  tliiit 
is,  how  long  the  deceased  had  heen  dead  when  witness  saw  him. 
The  witness  was  not  shown  to  Ik;  an  exju'rt,  nor  is  it  jjreteiidcd 
that  ho  was.  The  court  erred  in  i)ermitting  him  to  state  lii.-i 
opinion  against  the  ohjection  of  the  defen<lant. 

In  other  rulings  upon  the  admission  and  rejection  of  testi- 
mony, wo  think  the  action  of  the  court  was  free  from  ermr. 

The  remarks  of  the  wdicitor  in  his  closing  argument  to  the 
jury,  which  were  ohjectod  to  hy  the  defendant,  were  improper, 
and  should  have  hoen  arrested  by  the  court  on  motion  of  de- 
fendant. 

For  the  errors  pointed  out,  the  judgment  will  bo  reversed, 
and  the  cause  remanded. 


State  v.  Cu'ackkij. 
05  N.  J.  L.  410—47  Ail.  Rej).  C43. 

Decided  November  12,  1900. 

Witness:     Competency  of  twelve-year  old  boy — Discretion  of  the  trial 
judge. 


1.  Whether  a  child  is  of  proper  age  and  competent  to  testify  Is  a 
matter  for  inquiry  hy  the  court,  and  rests  largely  in  the  discre- 
tion of  the  trial  judge;   and,  if  there  he  evidence  from  which 
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the  trial  JiuIko  may  niul  capacity,  the  exorcise  of  Jiuliclal  dis- 
cretion should  not  be  disturbed. 
2.  A  boy  of  12  years  of  ago,  who  says  that  he  attends  Sunday  school, 
and  that  not  to  tell  the  truth  Is  a  sin,  and  that,  if  he  docs  not 
tell  the  truth,  he  will  be  put  in  the  reform  school;  and  who, 
in  answer  to  the  question:  "Do  you  expect  to  live  forever?" 
says:  "No,  sir;"  and  in  answer  to  tho  question:  "After  you  have 
done  living,  what  becomes  of  you?"  says:  "Then  I  shall  go  to 
Heaven;"  and  in  answer  to  the  question:  "Suppose  you  have 
not  been  entirely  good;  what  becomes  of  you  then?"  says: 
"Then  I  shall  go  to  Hell"— expresses  what  is  usually  considered 
orthodoxy,  and  has  a  compreheuHlvc  idea  of  the  rewards  and 
punishments  incident  to  honest  and  dishonest  living,  and  was 
rightly  admitted  to  testify. 
(Syllabus  by  the  Court.) 

Supremo  Court  of  Xcw  Jersey. 
On  crroi'  to  tho  Quarter  Sessions  of  ]\rercer  County. 
Nicola  Craeker,  convicled,  l)riii<is  crmr.     Alllrme<l. 
Argued  November  Term,   :1!H)(),  lu-ture  tho  Cuikf  Justice 
and  GuMMEKE,  LuDi.ow,  and  Foirr,  ,JJ. 

John  A.  Monhjoincrj/,  for  the  ])laintiff  in  error. 
]\'ilHam  J.  Crosslcy,  for  the  State. 

FoKT,  J.  In  this  case  the  second  assiuument  of  error  raises 
one  of  the  same  (|uesti<ins  detcriuined  at  this  term  in  State  v. 
(luldman.  G5  N.  J.  Law  ;;!)4;  47  AH.  JJep.  041,  as  to  the  ef- 
fect of  tho  refusal  of  the  judges  to  arrest  the  judgment  after 
conviction,  upon  the  ground  that  the  indictment  was  returned 
to  the  Oyer  and  Tei'miner  Ity  a  grand  jury  sworn  in  the  ses- 
sions, and  is  u]iou  exactly  the  same  state  of  facts  as  were  in- 
volved in  that  case;  and  we  find  no  error,  for  the  reasons  there 
given. 

The  third  assignment  of  error  in  this  case  is  also  similar 
to  the  third,  fifth  and  sixth  assignments,  Avhich  were  not  sus- 
tained in  State  v.  Goldman,  and  are  not  sustained  here,  for  the 
same  reasons. 

The  only  remaining  exception  in  this  case  is  one  that  was 
taken  to  the  ruling  of  the  court  allowing  ]\Iichael  Bender,  a 
lad  of  12  years  of  age,  to  be  sworn.  "Whether  a  child  is  of 
pro])er  age  and  com])etent  to  testify  is  a  nmtter  of  inquiry  by 
the  court,  and  rests  largely  in  the  discretion  of  the  trial  judge, 
and,  if  there  be  evidence  from  which  the  trial  judge  may  find 
capacity  to  be  a  witness,  the  exercise  of  judicial  discretion 
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should  not  be  disturbed.  1  Grcenl.  Ev.  §  3G7;  2  Tajl.  Ev. 
(pt.  1),  p.  1170,  §  lo77.  In  this  case,  however,  there  can  bo 
no  question,  as  the  evidence  satisfies  this  court  that  the  hid  suf- 
ficiently understood  the  nature  of  an  oath  and  the  consccpicnccs 
incident  to  false  testimony.  The  boy  under  examination,  to 
ascertain  whether  he  should  be  sworn,  was  asked  and  answered 
the  following  questions : 

"Q.    Do  you  know  what  it  is  to  take  an  oath  ?    A.    No,  sir. 

"Q.    Do  you  go  to  Sunday  school  ?    A.    Yes,  sir. 

"Q.  Do  you  know  what  will  happen  to  you  if  you  do  not 
toll  the  truth  ?    A.    Yes,  sir. 

"Q.    What  will  happen  ?    A.    It  is  a  sin. 

"Q.  Have  you  any  idea  as  to  the  punishment  which  will 
follow,  if  you  do  not  tell  the  truth?    A.    Yes,  sir. 

"Q.    What?    A.    They  will  put  mo  in  the  reform  school. 

"Q.  After  you  die  do  you  know  what  happens?  Do  you 
expect  to  live  forever  ?    A.    No,  sir. 

"Q.  After  you  have  done  living  what  becomes  of  you  then? 
A.    Then  I  shall  go  to  Heaven. 

"Q.  Suppose  you  have  not  been  entirely  good,  what  becomes 
of  you  then?    a'.     Then  I  shall  go  to  Hell." 

It  seems  to  me  that  this  youth,  judged  by  what  is  ordinarily 
considered  orthodox,  hn.d  a  comprehensive  idea  of  the  rewju'ds 
and  punishments  incident  to  honest  and  dishtmest  living,  and 
in  addition  knew  clearly  what  punishment  the  law  inflicted  for 
perjury,  xh.:  confinement  in  the  reform  school.  The  examina- 
tion of  the  boy  by  the  court  and  counsel,  taken  as  a  whole, 
justified  the  court  in  admitting  him  to  be  sworn  and  to  testify. 

There  is  no  error  foimd  in  this  case,  and  the  judgment  is 
afHrmed. 

NoTK  (By  J.  F.  G.) — Wherever  a  religious  test  Is  not  required  as 
to  adult  witnesses,  intolligence  and  moral  development  alone  s'.iould 
be  the  test  as  to  the  competency  of  youthful  witnesses.  Human  emo- 
tions, prejudices,  likes  and  dislikes  operate  on  the  minds  of  us  all, 
accentuating  those  facts  which  address  themselves  most  favoral)Iy  to 
us.  A  moral  desire  to  express  the  truth  does  not  alone  bring  it 
forth;  but,  without  intelligent  discrimination  we  are  liable  to  err, 
even  as  to  ocular  observations. 

The  test  of  orthodoxy  is  gradually  losing  ground,  and  it  is  now 
generally  conceded,  in  business  centers,  that  among  those  of  the  most 
strict  business  integrity,  and  whose  reputations  for  veracity  are  un- 
impeachable, many  are  found  who  neither  adhere  to  nor  hav>.  any  faith 
in  orthodox  beliefs. 
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fecting tlie  merits,  cannot  be  raised  for  lirst  time  on  writ 
of  error  (N.  J.  case) ...  423 

deatli  of  the  ai)i!ellinit  in  n   rriniinci!   case,  a!)'  i  .    entire 

proceedinc;  and  releases  tlie  sureties G15 

ARGUMENT  OF  COrXSi^L— 

error  to  permit  counsel  for  the  prosecution  to  say  to  the  jury 
that  he  v.or.kl  not  have  protiecutoil  if  !io  did  not  l)elitve  tl 
del'endant   Ki'ilty    : :,  , 

prejudicial  oi)cning  statement  not  supi)orted  by  testimony....  -in? 

iniiiroper  to  range  out  of  the  testimony  and  call  the  accused, 
"an   ex-convi(  t"    GIG 

Improper  argument  of  counsel  for  prosecution,  in  stating,  that 
counsel  for  defendant  Icnew  his  client  to  be  Ruilty,  b'-  .'"    ■ 
he  relied  on  drunkenness,  as  a  defense,  as  well  as  an  •ili'i: . .  -.96 

harmless  coinitcr  commcnis  on  failiue  to  call  witness  wlio  li;i.: 
been  sv.oin   Gs6 

comments  on  irrelevant  testimony — exception  not  i)n served...  IT.") 

not  error,  to  refer  to  anotlier  inseparably  connected  crime....  GTG 

see  also:   11  Am.  Cr.  U.  —  and  It  Aiii.  Cr.  It.  — . 

ASSAULT  WITH  IXTENT  TO  I\U'R1)ER— 

throwing  a  rock  into  a  passenger  train  without  any  specific 
intent  to  kill  is  not  assault  with  intent  to  murder;  but  comes 
under  the  stalulo  on  train  rocking 694 

"wl'.ere  one  v. as  (barged  with  an  assault  with  intent  to  nnirder 
A,  and  it  appeared  tlint  the  der<-ndant  had  fired  into  a  iiouse 
In  which  A,  B,  C,  and  D  weie  living;  tliat  one  shot  came 
near  B  and  another  within  ly  iin-hcs  of  A — there  was  evi- 
dence to  support  a  conviction  of  an  as.iault  with  intent  to 
murder  A"  209 

see  also:    11  Am.  Cr.  R.  notis.  l.'if). 
ATTORNEYS— 

their  rights  to  be  resi)ected  by  courts — iirproijcr  co.  viction  for 
contempt 400 

see  also:   14  Am.  Cr.  li.  48. 
AUTRE  FOIS  ACQl^IT— 

11'  foinier  indictment  was  fatally  defective,  i)len  not  good 286 

if  couHlitntion  recpiires  a  trial  by  jury,  a  trial  by  a  judge  is 
no   bar    'M'> 

where  a  court  using  sound  d!S<  re(ion  diiirliarges  a  jury,  because 
of  failure  to  agree,  the  disi  barge  is  not  a  Ijai- 309 

acfiuittal  or  (onviction  of  lower  grade,  is  a  bar  to  a  prosei  u- 
tion  for  a  higher  grade ;!07 

conviction  for  assault  and  battei'y,  i.T  no  bar  to  imliitment  I'lU- 
nnirder,  espmially  so,  whei'e  death  was  subsetpient  to  such 
conviction — statute  construed — delay   in  filing  plea .102 

ac(piittul  of  burglary,  no  bar  to  a  i)roHe(ution  for  receiving 
stolen   goods   200 

acipiittal  on  indictment,  charging  bigamy  with  Cussie  Sbingler, 
no  liar  to  indi<tmenl  chari;ing  bigamy  with  Besaie  Sliingiur.  294 

sec  also,  Fohmkk  .Ii-oi-audv. 
BAIL— 

finding  of  guilty  of  murder  in  the  second  degree,  before  a  dis- 
rpialified  judj.-e,  is  a  nullify,  find  is  no  reason  for  grauliug 
bail  for  a  future  hearing 4'?1 

bail  allowed  on  convic  tioii  for  manslaughter  while  a  pardon  is 
being  applied  for— (  as;e  In   nnlcs GoQ 

for  collection  of  cases  on  bail,  see  12  Am.  Cr.  It.  — . 
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BIGAMY— 

acquittal  on  Indictment  charging  bigamy  with  Gussle  Shlngler 
is  no  bar  to  an  Indictment  charging  bigamy  with  Bessie 
Shingler    294 

BILL  OF  EXCEPTIONS— 

it  la  the  duty  of  a  judge  to  examine  a  bill  of  exceptions  pre- 
sented, and  not  to  require  proof  of  accuracy  or  the  approval 

of  prosecuting  attorney 31 

BILL  OF  PARTICULARS— 

limits  the  proof  to  the  matters  set  out 433 

BOORN  CASE— 

account,  of  this  famous  case,  as  published  In  1820,  notes 62 

BRIBERY— 

an  Indictment  against  an  assessor  for  offering  to  receive  a 
bribe  in  relation  to  assessment  of  certain  real  property, 
should   by   proper   averments  show   that  the   property   was 

within   his  jurisdiction;    legal  description  insufficient 154 

BUCKET  SHOP— 

under  a  Missouri  statute.  Indictment  and  evidence  sufficient — 
accused  in  one  county  makes  fictitious  deals  through  an  agent 
in  another  county;   held  jurisdiction  in  latter  county 35 

BURDEN  OF  PROOF— 

on  State  to  prove  matters  coming  within  the  provisions  of  the 
enacting  declaration  of  the  statute;  but  not,  If  covered  only 

by  a  proviso — authorities  reviewed 203 

BURGLARY— 

indictment  charging,  intent  to  commit  larceny  and  rape  suf- 
ficient     307 

evidence  unreliable — accused  discharged — evidence  of  co- 
Indictee  616 

CARRYING  OF  WEAPONS— 

right  of  railway  trainmen  to  do  so — trainmen  classed  as  travel- 
ers under  a  Texas  statute 683 

CERTIORARI— 

to  bring  up  record  as  to  finding  of  grand  jury 1 

discretionary  powers  under  writ  of  certiorari,  to  review  action 
of  a  nisi  prius  court,  see  14  Am  Cr.  R.  237. 

CHARACTER— 

evidence  of  good  character  may  alone  rebut  that  which  other- 
wise would  appear  to  be  conclusive  evidence  of  guilt — right 
of  accused  to  have  the  jury  Instructed  as  to  weight  of  good 
character — error  to  permit  cross-examination  of  character 
witness  as  to  divorce  granted  against  accused  on  account  of 
cruelty,  which  error  was  not  cured  by  excluding  the  divorce 
from   evidence   41 

character  witness  should  not  be  questioned  as  to  whether  he 
heard  rumors  of  accused  committing  other  crimes 46 

CIRCT'MSTANTIAL  EVIDENCE— 

each  Individual  circumstance  must  tend  to  prove  guilt — a 
chain  no  stronger  than  the  weakest  link — accumulation  of 
Irrelevant  matters,  not  proof  beyond  all  reasonable  doubt — 
fact  not  connected  with  accused,  not  a  criminating  cir- 
cumstance         53 

guilt  not  Inferred  from  facts  consistent  with  both  guilt  and 
Innocence 55 

corpus  flrlirti  may  be  shown  by  circumstantial  evidence.  If  it 
excludes  every  reasonable  hypothesis  of  innocence 175 
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CIRCUMSTANTIAL  EVIDENCE    (Continued)— 

circumstantial  or  argumental  proof  of  venue 209 

Instruction  as  to  circumstantial  evidence  in  a  conspiracy  case.     78 
CITY  ORDINANCE— 

courts  do  not  take  Judicial  notice  of  city  ordinances — they 
must  be  fully  plead  in  a  criminal  complaint — in  Vermont, 
tlie  fine  goes  to  the  State — unreasonableness  of  a  portion  of 

an  ordinance,  not  material  and  so  not  passed  upon 1S3 

CLINTON— GOVERNOR  DEWITT— 

his   letter   to   Judge    Edwards,    regarding   Judical    Reprieves, 

notes   CG4 

COMITY— 

see  Perjury, 
COMMISSION  MERCHANTS— 

subject  of  legislation — may  be  divided  in  separate  classos  for 
legislation — unconstitutional  to  create  board  of  inspectors  to 
be  appointed  by  private  corporations 108 

COMMON  LAW— 

as  to  gaming  houses 315 

CONFESSIONS— 

corpus  delicti  cannot  be  proven  by '. ri7 

how  far  they  may  be  proof  of  adultery 22 

notes— Boom  Case  as  published  in  1S20  and  Abraham  Lin- 
coln's letter  giving  details  of  Trailor  Case  in  1841 TkS-TS 

CONSPIRACY— 

Milwaukee  Newspaper  Case — statutory  and  common  law  re- 
viewed, as  apiiliod  against  sevoral  newspaiior  ))ub!isliors  for 
combining  against  another  publisher — questions  of  practice 
— long  opinion  ?,?,2, 

conspiracy  to  commit  a  felony  does  not  merge  in  the  felony.,.     78 

criticism  on  the  above, — notes S1-S8 

to  defraud  through  a  spiritualistic  seance — cliarge  to  dofi-aud 
a  particular  person,  supported  by  pi'oof  of  conspiracy  to  de- 
fraud any  one — conspiracy  comi)lete  when  once  formed SS 

a  charge  of  conspiracy  to  defraud  a  iiarlicular  iierson  is  not 
sustained  by  evidence  of  a  conspiracy  to  defraud  any  one — 
notes  01-94 

Indictment  should  set  out  the  contemplated  means — proof  of 
prior  conspiracy  not  admissible A"'X 

Instruction  as  to  circumstantial  evidence — pvidciue  of 78 

act  of  one  l)in(lliig  on  all,  only  when  naturally  or  necessarily 

done  in  jjursuance  of  the  consijiracy 04 

CONSTITUTIONAL  OrARANTY  ACAIXST  SELF-IXCRI.MIXATION— 

review  of  subject  by  New  Yoi-Ii  Court  of  Apiioals 97 

see  also,  case  and  notes,  11  Am.  C.  Jl.  G'jr)-700. 
CONSTITUTIONAL  LAW— 

judicial  duty  of  upboldin.!;  the  provisions  of  the  coiislitution — 
prcsiinii)tions  in  favor  of  an  a't  of  ('<n:-';i-'s:  iiToct  of 
])ra(li'al  construction  by  f'fm^i'css  or  a  dfpjn  In'eiit  ol'  )!;ov- 
ornment,  or  by  long  esti'.blislicd  nsa.:v< — Stamp  Ait  of  1S!'S, 
plnrinK  a  difl'ercnt  I'atc  on  bills  of  export  from  other  hills 
of  Indinu;.  )ui"oiip;Mti'ti(  na! inTi 

wluni  ol ;  oxious  i  art  is  insr;iarahlo  from  the  i(^st,  the  cntiio 
act  is  void — aliens  have  e(p;al  rif;iils  wllli  (iti/ens  to  enter 
into  huBlness — Ilav.Kcis  nnd  I'eddlors  Act  of  Miino  uncon- 
stitutional, in  that  it  dis<  riniinatcd  nrainst  aliens 117 

the  Peddlns  Liccn.se  Act  of  Kansas  nncnnstifiitionnl,  bceansc  it 
exempted  citizens  of  Kansas  from  its  operation 391 
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CONSTITUTIONAL   LAW    (Continued)  — 

Illinois  searcli  wairan,  case,  lor  gaming  implenionts 689 

Illinois  Indeterminate  Sentence  Statute,  not  a  violation  of  tlie 

U.  S.  Constiliilion 253 

New  Hami)s}iire  Fiali  statute  valid — power  exercised  before  tlie 

constitution    267 

Vermont  Peddlers  Act  unconstitutional  Ijo.  ai.se  it  discriminated 

in  favor  of  lionorably  discharged  soldiers  of  the  Civil  War..  129 
commission  merchants  a  i)roi'.cr  subject  lor  legislation,  and  for 
tliat  purpose  may  he  ciassKud;  but  a  Icnislatuio  cannot  vest 
In  private  corporations  power  to  apiioint  inspectois — special 

franchises    108 

part  of  act  may  be  valid  and  part  void lOS 

validity  of  an  act  may  be  tested  on  writ  of  habeas  corpus SDl 

nvtcs  thereon   394 

granting  right  of  aiipral  by  Rt;ite  in  one  pait  of  State,  but  not 

in  another,  is  not  unconstitutional 241 

right  of  accused  to  be  confronted  by  the  witnesses — deceased 

witnesses — absent  witnes.^es  G27,  634,  644 

privilege  against  self-incrimination 97 

unlawful  seizure  of  a  letter  r.ndcr  a  search  warrant  for  stolen 
pro|)orty — the  letter  not  admissible  in  evidence  as  it  would 

be  compelling  one  to  testify  against  himself 686 

CONSTRUCTION  OF  STATl^TIOS— 

statute  on  "rocking"  possonger  trains 694 

Tennessee   statute   as    to    pleading    minor    conviction    against 

major  charge 302 

Gooigia  statute,  on  gaming  houses o  1  ,"> 

Wilson  Inter-state  Commerce  Act 475 

Vermont  statute,  prohibiting  marriage  within  three  years  after 

divorce    496 

Now  York  statute  giving  right  of  action  for  damages  to  a  par- 
doned convict  561 

New  York  statute  on  susiiending  sentences 675 

whether  the  pr^.ctice  of  ostronalhy  comes  under  statutes  reg- 
ulating the  i)ractice  of  medicine 516,  522,  525,  532,  510,  549 

Statutes  declaring  indictments  sufflcicnt,  if  in  tlie  language  of 

the  statute,  etc 42!),  433,  454 

"It  does  not  suffice,  in  a  criminal  statute,  that  its  purpose 
should  be  manifest.  To  be  effective,  that  purpose  must  find 
expression  in  its  language  as  required  by  legal  rules.  Courts 
may  be  authori?;ed  sometimes  to  restrain  the  generality  of 
the  terms  of  a  law  so  as  to  excliule  from  its  operation  excep- 
tional cases,  but  not  to  enlarge  the  terms  of  a  limited  law."  272 
railway  porter  is  a  traveler,  and  may  carry  weapons — construc- 
tion of  a  Texas  statute 683 

Illinois  statute  on  gaming  and  search  warrants 689 

CONTEMPT— 

during  argument,  an  attorney  was  assaulted;  attorney  resumes 
same  line  and  is  held  guilty  of  coutemijt  of  court— i-eU'tsed 
on  writ  of  habeas  roiiuis — relations  of  coints  iind  allcrneys 
are  recli)rocal  and  rights  of  each  should  be  respected  by  the 

other    400 

CONTINUANCE— 

motion  for,  rests  in  sound  discretion  of  the  court 1 

good  cause  for  continuance,  that  the  only  witness  to  a  mntei'ial 
(pu  stiou,  not  related  to  the  acicused,  was  ill  witli  the  small 
pox 681 
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CONVICT 

right  to  a  hearing  before  he  loses  statutory  benefits  for  good 

behavior  410 

CORPUS  DEIJCTI— 

every  element  of  it  may  be  established  by  circumstantial  evi- 
dence, if  such  evidence  proves  Kuilt  to  a  moral  certainty  and 
excludes  every  other  reasonable  byiiotliesis — cases  cited,  as 
to  proof  of  death,  the  criminal  means  and  the  identity  of  dead 
body  or  fragments  thereof 175 

In  homicide  may  be  proven  by  circumstances — Identity  of 
charred  remains    497 

cannot  be  proven  by  a  confession 57 

CRIMINAL  COiMPLAINTS— 

courts  not  taking  judicial  notice  of  city  ordinances,  they  must 
be  clearly  pleaded — demurrer  not  waived  by  pleading  over..  198 

Insuffliient  amended  complaint  a  nullity — omits,  "against  the 
peace  and  digiiKy  of  the  State 201 

InBufficicnt  amenc'cd  complaint  for  assault 2(I2 

must  negative  exception  in  enacting  part  of  statute 20' 

may  be  tested  by  writ  of  habeas  corpus 332 

CROSS-EXAMINATION— 

right  of  croKB-e.\anii nation  extends  to  reasonable  innulry  into 
l)revious  life  aiul  ( iiaru'  tcr  fif  wi.tness  within  the  disfretion 
of  the  court — abuse  of  judicial  discretion,  by  pormiltinR  in- 
quiry into  irrelevant  matters  tending  to  prejudice  the  minds 
of  the  juroi'K 17") 

error  to  cross-examine  character  witnesses  as  to  other  crimes.     4(5 

error  to  cross-examine  accused  as  to  commission  of  other 
crimes    412 

error  to  crosK-Pxaniine  character  witm^ssi's  as  to  what  their 
oitinions  would  be,  if  they  knew  that  the  accused  had  been 
divorced  on  account  of  cruelty,  and  to  i  losis  cxiiniine  as  to 
specific  matters  re^:arding  t!ie  divorc** — cnur  not  cured  by 
the  divor((>,  when  offered,  being  ruled  out 41 

denial  of  prosf-uting  witness  of  efforts  to  purchase  testimony, 

may  be  rebutted 222 

DEAD  BODY— 

Identity  of  body,  or  of  fragments  of  it.  may  lie  shown  by  cir- 
cumstantial evidence 17.'j 

DEATH— 

of  appellant  in  a  criminal  case  abates  action  and  releases 
security   til.") 

DEMrU!?  lOR— 

deniui'rer  to  criminal  compbifnt  not  waived  by  plending  over..   19S 

DISCHARGE   OF  FIRE  ARMS   .\EAR  PrHI.IC   HKillVVAY— 

consent  of  ownt  r  of  pr  Miiscs  no  defense— •cuiplaint  must 
negative  exception  in  enacting  part  of  statute,  and  iiroof 
must  conform   to  it 20;', 

DUE  PROCESS  OF  LAW— 

conviction  foi-  rape  on  indictment  for  murder  is  void,  it  being 

without  (liir  i)i()((  S.I  of  Inir I1S2 

prisoners  light  to  crcilits  for  good  behavior,  cati  only  be  taken 

away  thiougti  process — California  case 410 

EDWARDS,  .IIIDCE  OODEN— 

his  rei)ly  to  (iovernor  Clinton  on  the  suliject  of  .Judicial  Re- 
prieves, note  CG9 
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EVIDENCE— 

bank  books  in  conspiracy  case 78 

In  conspiracy  act  oi'  one  adniis.sible  against  all 04 

evidence  of  cleccascd  wiliK  j-jos G27,  G 14 

evidence  of  al)sent  witnesses 034 

evidence  sufficient  to  sustain  charge  of  aL^sault  with  intent  to 

commit  murder   209. 

In  homicide — one  of  two  allcfied  causes  of  death — conversations 
between  accused,  his  wife  ;nid  doi  eased  aiinns^.iljlc — acrufiL-d 
may  explain  meauins  of  amhisnoiis  stattiuinls — otlicr  dis- 
connected crimes  not  adiuiK;3i!)le — accused  not  presumed  to 

Itnow  of  ill  rumors  resrardin;;  his  daugliter 212 

evidence  on  facts,  a  qur-aiion  for  the  ,iury 576 

to  rebut  testimony  that  accupcd  and  deccaseil  had  been  in  a 
profitable  business,  it  was  error  to  admit  a  nieniorandum 
book  of  the  deceased,  it  not  appeariniJ;  tliat  it  was  otiier  than 
a  personal  menjoraridiini  loo!;,  or  llui.t  the  ae'cused  ever  eaw, 
or  was  connected  v, iih  it;    nor  did  it  refer  intelligently  to 

such  business 175 

circumstantial  evidence  as  to  time  and  place  of  trial — alihi  and 
date  of  ofi'enne  inxscnicd  to  be  the  saiuo  although  the  evi- 
dence was  ambi2,uous 29 

prejudicial  testimony  not  cured  by  other  testimony  not  ob- 
jected to 412 

photographs  of  burnt  prpmir.cs  v,-here  the  deceased  met  her 
death  admissible — expert  evidence  to  refute  theory  of  an  alibi 
— improper  evidence  of  previous  conviction  and  other 
derogatory  matters — iu'.proiuu'  ]u-cof  of  accused's  pa:-t  history  497 
Idontilication  through  anii"eial  liv'ht  may  be  rebutted  by  ex- 
periments under  similar  conditions 222 

may  rebut  testimony  of  prcsoculing  witness,  that  he  did  not 

attempt  to  purchase  tesliinony 222 

an  objection  specifying  the  entire  evidence  is  not  good,  if  part 

is  admitsible 294 

feeling  of  Ctate  witness  toward  paities  mrw  always  be  sbo  vn..  207 
the  affidavit  on  which  aecuse:d  was  ari'esU-d  is  not  adinisyiiile — ■ 
"whether  such  afadavit  is  ever  adniirsi'>le,  it  is  certainly  not 
so  to  prove  that  a  certain  witness  had  not  made  it,  when 
the  fact  of  the  said  witness  not  having  made  the  alTidavit 
has  already  bc(  n  istabiiihcd  by  the  witncca,  and  is,  besides, 

not  material  to  the  issue" SO.'i 

reversal  because  of  lack  of  eviilen  c 20:5 

evidence  to  prove  a  do  Au  lo  corporation 4G2 

EXPEUT  TESTIMONY— 

error,  to  allow  a  coroner's  juror,  who  viewed  the  bndv  of  the 
deceased,  but  was  not  an  c\i:ert,  to  give  an  ci  inion  as  to 
how  long  deceased  !'.'d  be  ii    b  ;d 696 

EX-rOST  FACTO  LE(nST.ATTON— 

Bul)se(iuent  to  trial  a  law  v  as  ei'.ncted  granting  to  the  State 
a  right  to  appeal,  held,  not  tv ,  (/i/  [ado  legislation 241 

FAIR  TUI  \T.— 

"It  is  the  duty  of  a  court  of  last  re^^'^t.  lo  s;' -  to  It,  that  a 
person  i  b;nged  with  (r'nie  is  nceoided  an  iuiiartial  trial, 
and  1 1  e  enjoyment  of  every  Ic-ral  ri:;bt" 41 

testimony  to  be  confined  to  t  lie  issue 46 

FAl.SiO  l'lil']TENSES— 

a  false  pretense  as  to  one  purchase,  docs  not  no("-:ari]y  a:",ly 
to  a  subseiiucut  purchase 238 
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FALSE    PRETENSES    (Continuod)  — 

Inilif'tniont  iinist  state!  iiann)  of  owner  and  allfro  rein' ion  rf 
false  i)ictrnse  as  an  inducinp;  canse — indi.lnieiit  on  t;;l  if 
horse,  should  r.ver  that  the  t:.il'!  wan  consummated 2;U 

where  i)retense  consists  of  a  series  of  iri(h'!iendent  statcnients, 
the  aiiiniilion  of  lalslty  must  not  be  nc.^aLivi'ly  ])re^n.ini, 
but  eortain  and  spo'ilif "^'] 

variance — i)retcnses  aUe^^ed  to  have  been  made  to  one  meinl)er 

of  firm;  but  pioof  of  i)re((Mise  to  another 2:1  - 

error,  to  i)(>rmit  verdict  on  a  |)icten  .e  iu)t  avei  red  in  t'.ie  In- 
dictment— failure  of  evidence — variance 2'\\ 

FEDERAL  QUESTIONS— 

whether  a  State  statute  is  in  vhdalion  of  a  r.tate  Constitution 
is  not  a  Federal  question — Indelei'minale  t^cnlcncn  SlaJiile  of 
Illinois  not  a  Federal  i|uestion —  discharge  of  jury  for  failure 
to  agree  is  not — nor  failure  to  swear  an  olHcer  to  tal;e  cliarge 
of  tlie  jui'v 2't'-'> 

"whether  tlie  le;-",islative,  executive  and  judi.'ial  iiowers  of  a 
Statf  shall  be  kept  altoKcther  distinct  and  S(-paiate,  or 
whether  jjcrsons  or  collections  of  persons  beloninujj;  to  one 
department  may,  in  respect  to  some  maltei's,  exert  i)0\vers 
whli'h,  strictly  siiealsing,  i)eitain  to  anolher  department  of 
government,  is  for  the  ih^tcMininntinn  of  tlu;  State;" 27<',\ 

If  cnn.^idered  by  the  Slate;  court,  a  Federal  (luc.stion  may  Ik; 
raised  on  re-liearini;' — Ki'antinK  ri!;ht  of  appeal  to  State  In 
one  part  of  Stale  and  not  in  .'iiuilhcr  does  not  violate  V.  S. 
Const itut ion,  nor  is  It  an  cx-post  faclo  law  when  j^ranled 
Bu'iis(  (pient  to  I  he  t  I'ial 1!  1 1 

the  fact  that  certain  books,  etc.,  talven  from  defendant  by  wi'it 
of  attnchnuMit  were  used  In  evidcni c,  briniv  r:ii>'(  d  as  a  Slafe 
fpicslion  in  the  Slate  Court,  and  not  as  a  I'^'d  -lal  (luestidu, 
vas  not  in  form  to  be  I'cviewcd  upon  writ  of  error 211 

FET>0>:!!;s  AND  :\llSniOMEANOIvS— 

distinction   in   Illinois 4^.;! 

FISH   LAWS  OF  NKW   HAMPSHIRE— 

power  of  le!;i-;lature — exercised  before  the  Constilution  and 
not  now  to  be  (luestionod 2G7 

FORf'.EUY— 

where  forged  instiument  is  not  full  and  comphMe;  on  its  face, 

exti'iiisic  fiicts  should  be  aMeped 272 

"is  to  the  tenor  substantially  as  follov.s,"  not  a  i;ood  descrl|)live 

allegation   271 

variance — indictment  gives  word,  as  "lalmi."  but  i)roof  shows 

it  to  be  "labobor,"  "labolos,"  or  "labobos" 271 

financial  condition  of  accused,  not  a  pi'ojter  matter  of  Impiii'v..   .")I2 
errenieous  sut-^gcsMve  itis'rueilons — doubt 'el  cvi.lrii((i  and  adniis- 

sions  of  prosecuting  wilncss,  grounds  for  new  trial !")12 

FOR.MlOli  ,1E()PA1U)Y  AND  FORMER  AD.n'DICATiON— 

if  former  indictment  was  bad,  plea  of  niilic  fois  nviiiiit  is  not 

good  2Sr) 

if  tlie  constitution  reiiulres  trial  by  jury  a  trial  by  judge  alone 

is  no  bar non 

tri:'l  before  dlseiualified  jiidrre  is  a  nulllly,  hen'c,  no  bar. .  .I'^l,  4S3 
trial,  conviction  and  lmpiisoiim(>nt  for  sevi  iilecn  jcns  on  iii- 

diclmcnt    I'ormed   by   a  grand  jury  of   tliirLeeii   men,  no  bar 

to  another  prosecution  ^21 

ac(|uittal  of  lower  grade  is  a  bar  to  a  prosectilien  for  hir.licr 

grade  ^07 
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nofiTPncoa  aro  to  imRos. 

FORMER  JEOPARDY  AND  FORATOR  ADJl'DirATION)  Continued)  — 

conviflion  for  assault  and  hatti'iy  Is  no  bar  to  ludirtniont  for 
nuirdor,  osiiecially  so,  wIumo  tlio  dcatli  occwnod  after  sui'h 
conviction— statute  ronstrucd—dolay  in  fllluK  lilea IIOU 

acuuittal  for  burglary  no  bar  to  an  indictnu'iit  for  iTcelvini? 
stolon  i)i()iK'rfy  290 

acquittal  for  usinK  obsccno  and  vulwir  lan.!;iiaKc  in  prcKenco  of 
a  female,  no  liar  to  an  indidnicnt  for  )isii!«  oppiobrioua 
words  and  abusive  lauguaKo  to  anollu-r,  even  tbougli  both  iu- 
dietnients  v;ere  based  on  the  same  matter 292 

mistrial  for  burKkiry  does  not  bar  trial  for  larceny  committed 
at  same  time 4G2 

In  exercise  of  sound  discretion,  the  court  may  discharge  a  jury 
that  fails  to  a^ree '2:>\],  SO!) 

variance — ac(iuiltal  of  bisaniy  with  Gussie  Sliin.y;ler,  no  bar  to 

indictment  charging  bigamy  with  Ikssiu  Shingler 244 

FRANCHISE— 

is  a  special  indvilege  not  belonginK  to  the  citizen  of  common 
ri^ht — i)o\ver  to  apiioint  to  olllce  (annot  be  vested  la  a  private 
corporal  ion 108 

GAMFNO   IIOPSE  AND  GAMIXO  l.MPLEMKXTS— 

keeping  a  KaiiiiUK  lunise  a  comiiion  law  oiTcnse — common  law 
and    Cenrgia    statute — keeping   place    for   betting  on    horse 

races — statute  not  aimed  at  players,  hut  at  U(H>i'cra 31.") 

seizure  of  gaming  implements  uiiiield,  although  description  in 
the   search    wairant    was    not   si)eci(i( — constitutional    law — 

slot  machines — construction  of  statutes C89 

C.RADIOS  OP  OKKIOXSIOS— 

under  Kentucky  statutes 78 

accpiittal  or  conviction  of  lower,  a  bar  to  prosecution  for  higher, 

hence,  pi'oof  of  higlier,  sustains  piosecution  for  lower  (.\.  C. )   307 
imlictmcnt  for  murder  will  not  sustain  a  verdict  for  rai)e — void 
veidict — liabcas  voii)iis  a  proper  remedy 382 

GRAND  .iniY— 

sufliciency  of  the  record  as  to  finding  of  indictment,  discussed      1 
a  bodv   of   tliirtecn   is  not   a  giand   jury;    its  action   is   void 
(Texas)  321 

GOVERNOR— 

power  to  reprieve  exclusive— case  and   7iolcs C)')?>,  Cu^> 

l)Ower  to  I'eprieve  concurrent  with  governor  and  courts — ciis(>;^ 

and  votes <"'•".!),  Gii2,  fi^O 

reprieve  not  Eui)joct  to  judicial  review — pardoning  power G,")!) 

IIAREAS  com'!'?.— 

only  reaches  n;atters  of  jurisdiction — proper  remedy  to  examine 
into  proc<;edings  of  an  examining  mni:ii-,trate  as  to  the  com- 
idaint  and  tlie  sufTicicncv  oP  the  evidc-uce — she  riff  on  whom 
wi'it  is  sei'ved  is  a  party  entitled  to  appeal — extiMisive  review 
of  the  law  governing  writs  of  habeas  (orpiis  (Wisconsin  case)   332 

a  pi'oper  rrniedy,  wli(>i(>  an  incna^u'd  statutory  punishment  is 
ndministereil,  because  of  a  i)revious  conviction  not  pleaded 
In  the  information — (Wyoming  case) 39.") 

a  proper  rcinedy  to  reli>ase  one  cnnvicled  of  rape  on  an  indict- 
ment for  murder — return  to  the  writ  si>'iiiig  up  iirocess  of  a 
court  is  a  p)i)na  faeii-  show  of  authority;  but  this  may  bo 
imijcaclied  by  the  record 3S2 

a  proi)(M-  remedy  to  rt>kase  convict,  if  he  is  illegally  deprived 
of  statutory  credits  for  good  behavior 410 
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HABEAS  CORPUS   (Continued)— 

a  proper  remedy  to  test  constitutionality  of  an  Act  of  a  legis- 
lature    301 

notes,  on  above 3!)4 

a  proper  remedy  to  review  conimitinent  by  a  maRlstrate  on 
charge  of  pei'jury — materiality  not  shown  by  judgment  roll..  601 

a  pro])or  rpmndy  whore  an  attorney  on  insufficient  facts  v.as 
committed  for  contenijit 400 

action  of  sheriff  In  permitting  a  prisoner  to  go  home  tempo- 
rarily to  attend  a  sick  child,  does  not  destroy  his  control  so 
as  to  prevent  the  prisoner  from  suing  out  a  writ  of  habeas 

corpus  400 

HALE,  SIR  MATTHEW— 

chapter  on  Reprieves,  from  Hale's  Pleas  of  the  Crown GG2 

HAWKERS  AND  PEDDLERS— 

aliens  cannot  be  denied  right  of  peddling 117 

unconstitutional  discrimination  In  favor  of  honorably  dis- 
charged soldiers  of  the  civil  war  129 

Kansas  Act  unconstitutional,  because  It  exempted  citizens  of 
,  Kansas 391 

HEARSAY  TESTIMONY— 

as  to  what  appeared  in  account  books,  etc 4 IS 

of  detective,  as  to  third  person  recognizing  picture  of  accused 
In  rogues  gallery — also,  that  pictitre  was  there  because  of  a 

previous  crime  412 

error  to  receive  statements,  otherwise  admissible,  which  have 
come  through  an  Interpreter;  even  though  no  objection  was 

made 10 

rejected,  as  to  threats  l)y  third  persons  against  the  deceased...  175 
error,   to   make   a   general    order    to   strike   out   all   hearsay 
testimony  175 

HOMiniDE— 

whether  manslaughter  or  case  of  self-defense,  Is  a  question  for 
the  jury  4S5 

proof  of  corpus  delicti  by  circumstances — threats  of  third  per- 
sons against  the  deceased — evidence  as  to  previous  relations 
between  the  accused  and  the  deceased — hearsay  testimony, 
etc 175 

threats  by  deceased,  communicated  or  uncommunicated,  are  ad- 
missible    681 

two  means  of  death  may  be  alleged  in  a  single  count  and  only 
one  proven — need  not  aver  that  wounds  were  done  by  shoot- 
ing or  were  mortal  or  resulted  in  death,  if  it  charges,  by 
means  described — testimony  as  to  conversations  between  ac- 
cused, his  wife  and  deceased  admissible — accused  has  right 
to  explain  meaning  of  ambiguous  statements — iniproi)er 
testimony  of  unconnected  crimes,  tending  to  disgrace  and  to 
prejudice  rights  of  accused — accused  not  presumed  to  know 
of  ill  reports  regarding  his  daughter 212 

indictment  for  murder,  will  not  sustain  a  verdict  for  rape 382 

IDENTIFICATION— 

identification  by  light  of  street  lamp,  may  be  rebutted  by  ex- 
periments under  same  conditions 222 

prosecution  must  prove  identity  as  clearly  as  the  corpus  delicti  425 

IDEM  SONANS— 

Gordon  and  Oorden  arc C^^» 

Gussie  and  Bessie  are  not 294 
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IMPEACHMENT  OP  WITNESSES— 

In  the  first  Instanre,  Iniptaching  witness  shoiikl  not  be  asl^ed 
whether  he  would  believe  the  witness  under  oath 423 

whether  one  witness   is  enoujih   to   inii)ea(h,   is  a  matter  of 

weight  and  not  of  competency 608 

INCRIMINATION— 

privilege  against  self-incrimination 97,  CSG 

INDETERMINATE  SENTENCE   STATITTE  OF  ILLINOIS— 

not  in  violation  of  U.  S.  Constitution 

verdict  must  fix  punishment  in  conspiracy  casus 

contra — notes 

INDICTMENTS  AND  INFORMATIONS— 

Btatutes  which  declare  that  an  indictment  for  a  statutory  crime 
may  charge  in  language  of  statute  or  so  as  to  be  easily  un- 
derstood, does  not  authorize  the  charge  to  l)e  in  language  of 
statute,  unless  the  statute  sets  out  the  acts  constituting  the 

crime 35,  429,  4:!3,  4rj4 

Bufflciency  of  Indictment  and  necessity  for  specific  averments 

discussed  in  the  opinion 272 

where  by  statute,  a  previous  conviction  increases  the  punish- 
ment,  such   previous   conviction   must   be   pleaded;    if   not 

pleaded,  habeas  corpus  will  lie 395 

Bufflciency  of  record  as  to  presentment  discussed 1 

must  allege  time  of  offense 209 

burglary — with  intent  to  commit  larceny  and  rape — sufficiently 

specific 307 

two  means  of  death  charged;  one  proven — sufficiently  described 
cause  of  death,  hy  means  described;  but  did  not  charge  it  the 
result  of  shooting  or  of  the  wounds  or  that  that  the  wounds 

were  mortal 212 

false  pretenses — must  allege  name  of  owner,  and  the  relation  of 
the  pretense  as  an  inducing  cause — if  based  on  a  sale,  should 

aver  the  consummation  of  the  sale 231 

false  pretenses — where  pretenses  consist  of  independent  state- 
ments the  allegation  of  falsity  is  not  to  be  negatively  preg- 
nant, but  certain  and  positive 236 

forgery — "is  in  tenor  and  substance  as  follows,"  is  bad 271 

forgery — if   forged   instrument   is   ambiguous,   extrinsic   facts 

must   be   alleged 272 

forgery — both  falsity  and  knowledge  must  be  averred,  bad  in-  . 

dictment  no  bar  to  future  prosecution 2S6 

perjury — charging  "substance"  of  false  testimony,  insufficient.  567 
adultery — must  aver  whether  woman  was  married  or  not — Ver- 
mont statute  400 

bucket-shop  case — Indictment  sufficient 35 

conspiracy  to  defraud — may  charge,  to  defraud  a  certain  per- 
son, and  prove  an  intent  to  defraud  any  one 88 

contra  or  real  doctrine — notes 91-94 

conspiracy — contemplated  means  should  be  alleged 433 

insufficient  description  of  personal  property 462 

"a  certain  lot  of  brass,"  is  an  insufficient  description 429 

fatal  Inaccuracy  In  describing  a  mule,  as  "said  horse" 461 

courts  will  not  take  judicial  notice  as  to  location  of  real  prop- 
erty; such  must  be  specifically  alleged 454 

county  attorney  may  verify  an  information  as  his  belief 462 

criticism  on  the  above — note 467 

after  argument  in  the  Supreme  Court,  record  nny  be  amended, 
BO  as  to  show  that  the  Indictment  was  indorsed:  "A  True 
Bill" 21 
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INSTRUCTIONS— 

reversible  error,  If  by   reasonable  construction,  the  wording 

would  mls-Iead  a  jury 175 

reversible  error — language,  accentuation,  etc.,  may  tend  to  In- 
vade the  province  of  the  jury — slighting  an  Important  feature 
of  the  case — liability  of  jurors  In  certain  cases  to  convict  on 
moral  sentiments.  Instead  of  for  violations  of  law — refusal 
to  give  properly  prepared  Instructions,  not  Included  In  other 

Instructions  4GS 

prejudicial  suggestive  instruction  In  forgery  case f)!  2 

as  to  manslaughter  and  self-defense 485 

alibi — plea  of  not  guilty  puts  at  Issue  the  entire  charge  and 
should  be  so  regarded  in  the  instructions — instruction  on 
alibi  should  not  assume  that  the  alleged  crime  was  com- 
mitted    60S 

good  character — error  to  refuse  instruction  on  good  character.  41 
error  to  Instruct,  that  an  absent  cons^'rator  Is  a  principal....       1 

as  to  circumstantial  testimony  In  a  consi)iracy  case 7.S 

reasonable  doubt — if  general  instructioiis  are  sufficient,  specific 

ones  may  be  refused IT.j 

general  charge  being  full,  not  error  to  refuse  to  Instruct  as  to 

certainty  in  regard-  to  facts IT'i 

when  instruction  on  irrelevant  testimony  Is  not  reversible  error  IT', 
error  to  refuse  to  instruct  on  certain  circumstantial  testimony.  r>'i 
failure  to  Instruct  that  Impeaching  testimony  is  not  substantive 

evidence  not  reversible  error,  if  no  request  is  made i'M 

jury  should  be  Instructed  to  disregard  testimony   improperly 

admitted  21 

erronoous  Instruction  not  cured  by  another  Instruction 2S 

harmless  Instruction lOS 

INTENT— 

not  necessary  to  aver  intent.  If  not  an  ingredient  of  the  statute    35 
specific  criminal  intent — tliiowiug  stone  into  passenger  train 
without  intent  to  destroy  life,  is  not  asuault  with  intent  to 

commit  murder CO  J 

spec  ific  criminal  intent — see  also,  votes,  11  Am.  Cr.  It.  155. 

INTRR-STATE  COM.MERCE— 

the  Wilson  Act  of  Congress  protects  shipments  of  intoxlcatinn; 
Hniiois  into  a  State,  and  until  delivered  to  consignee,  or  until 
a  reasonable  time  has  elapsed 475 

INTOXICATING  LIQUOUS— 
see,  I  ntku-Statk  Commkrce. 

INVADING  PROVINCE  OF  .TUKY— 

language.  n)anner  and  accentuation  of  tone  of  judge,  may  in- 
die ate  ills  opinion  on  matters  of  fact HOS 

JUDGE— 

if  constitution  requires  trial  by  jury,  a  trial  by  a  judge  with- 
out a  Jury  is  a  nullity 305 

trial  before  a  presiding  judge,  who  is  disiiualified,  la  a  nullity, 
so  much  so  that  the  verdict  has  no  bearing  on  question  of 
bail 4S1 

trial  before  disqualified  judge  Is  a  nullity — consent  cannot  con- 
fer jurisdiction  4S:! 

judicial  reprieves — power  of  judge  to  suspend  sentence  or  grant 
reprieve— cases  and  notes 053,  656,  659,  662,  675,  GSO 

JUDICIAL  NOTICE— 

courts  do  not  take  judicial  notice  of  city  ordinances;  they 
should  be  set  out  in  complaints 19S 
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JUDICIAL  NOTICE  (Continued)— 

courts  will  not  take  judicial  notice  of  location  of  real  in-operty, 
through  legal  description  plead,  not  particularly  lotaliug  in 
place  at  Issue  454 

JUDICIAL  REPRIEVE— 

power  of  judge  to  grant  reprieve  comes  from  the  common  law.  659 
at  common  law,  even  after  the  asclzes  were  over  the  jiul^e  co-ild 
respite  a  sentence  of  death — anonymous  case  In  the  reign 
of  Queen  Elizabeth,  before  the  judges  at  Westminster — nutcs.  ()()2 

views  of  Sir  Matthew  Hale — votes 662 

letter  of  Judge  Edwards  supporting  the  doctrine 604 

contra  view  by  Governor  Dewltt  Clinton 6G4 

right  of,  until  pardon  can  be  applied  I'cr 656 

right  of,  until  writ  of  error  can  be  applied  for 65!) 

suspension  of  sentence — power  to  recall  the  accused  for  sentence  G75 
suspension  of  sentence,  the  same  as  a  repiieve  or  a  respite — 
note  6S0 

JURISDICTION— 

consent  cannot  give  jurisdiction  if  the  law  does  not 4S3 

accused.  In  one  county  telephones  marlcet  reports  to  his  agent, 
who  in  another  county,  makes  fictitious  deals; — jurisdiction 

in  the  latter  county 35 

JURORS.  JURY  AND  JURY  TRIAL— 

jurors  not  judges  of  the  law 485 

statute  requiring  commissions  to  state  each  juror's  residence, 
in  that  regard,  directory — list  of  residences  need  not  be  given 

to  the  accused 696 

too  often  jurors  are  disposed  to  convict  on  moral  grounds, 
rather  than  acquit  on  the  law — necessity  for  correct  instruc- 
tions, without  Inferences  of  the  judge 468 

if  jury  is  required  by  law,  judge  cannot  try  case  without  jury.  305 
sworn    officer    with    jury — disagreement     of     jury — discharge 
should  be  allowed  only  for  good  cause — failure  to  swear  an 

officer  to  attend  the  jury,  not  a  Federal  question «  253 

right  to  discharge  jury  for  failure  to  agree 253,  303 

a  juror  who  has  heard  the  testimony  against  a  co-indictee  is 
not  a  judge  of  his  own  competency — accused  has  right  to 
enquire  as  to  impressions  made  on  the  jurors  mind 61G 

LARCENY— 

insufficient  description  of  property — special  ownership  sufficient 
mistrial  for  burglary,  not  a  bar  to  trial  for  kuceny — evi- 
dence sufficient 462 

LINCOLN— 

his  account  on  the  Trailoii  Case — notes 59 

LOCAL  JURISDICTION— 

Nebraska  larceny  case 462 

MANDAMUS— 

to  compel  a  judge  to  sign  a  bill  of  exceptions 31 

MANSLAUGHTER— 

Instructions  as  to  485 

as  to  whether  a  homicide  is  manslaughter  or  was  done  in  self- 
defense  is  a  question  for  the  jury 485 

Bentence  of  six  months  imprisonment  and  branding  in  the 
hand — right  of  the  accused  to  have  sentence  susiuMuled  until 
a  pardon  could  be  applied  for — sentence  suspended  by  order 
of  the  Supreme  Court  of  Tennessee — notes 656 
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MARRIAGE  AND  DIVORCE— 

Vermont  statute  prohibiting  marriage  within  three  years  after 
divorce,  Is  not  effective  as  to  a  marriage  in  another  State. .  496 
MERGER— 

as  applied  to  conspiracy  cases — case  and  notes 78-88 

MONTH— 

time  of  crime  laid  as  August  25,  1903;  proof  simply  August  25; 

presumption  that  it  was  August  of  the  year  of  the  trial 209 

MURDER— 

corpus  delicti  may  be  shown  by  circumstances 175,  497 

conduct  of  suspected  party 497 

threats  by  deceased,  communicated  or  uncommunicated,   ad- 
missible    6St 

Indictment  for  murder,  will  not  sustain  a  verdict  for  rape 3b;2 

NEW  TRIAL— 

newly  discovered  cumulative  testimony  as  to  an  alihi — alibi 
a  question  for  the  jury — excessive  punisliment  no  ground  for, 
even  though  jury  recommends  mercy — discretion  of  Judge  in 

refusing 209 

when  admissions  of  a  prosecuting  witness  will  constitute  avail- 
able newly  discovered  evidence 512 

NON-PREJUDICIAL  EVIDENCE— 

when  not  reversible  error 17.1 

OBSCENE  LANGUAGE— 

acquittal  of  using  obscene  language  io  a  female  no  bar  to 
prosecution  for  using  opprobrious  words  and  abusive  language 

to  another,  even  though  the  same  incident >02 

OSTEOPATHY— 

not  the  practice  of  medicine — Ohio rofi 

not  the  practice  of  medicine — Miss ;)22 

not  the  practice  of  medicine — Ky 52.j 

not  the  practice  of  medicine — N.  C r):;2 

Is  the  practice  of  medicine — 111 5^0 

Is  the  practice  of  medicine — Neb 519 

history  of  note,  Ky.  case 52,") 

OTHER  OFFENSES— 

rule  as  to  proof  of — other  conspiracies  not  admissible 433 

In  homicide  case  improper  to  give  evidence  of  a  conviction  for 

larceny,  etc 497 

when  comi)etent  in  adultery  case 24 

cross-examination  of  accused,  as  to 412 

In  perjury  case  for  falsely  testifying  as  to  lack  of  memory; 
evidence  of  other  crimes  to  show  memory  of  all  of  the  mat- 
ters, admissible — argument  thereon  legitimate 57G 

PARDON— 

an  act  of  grace — power  exclusive  of  judicial  and  legislative 
power — extends  to  every  known  offense  and  may  be  granted 
before  prosecution — is  available  at  any  time  before  execu- 
tion of  sentence — need  not  be  pleaded — can  only  be  im- 
peached  by   direct   proceedings 522 

act  of  grace,  on  theory  of  guilt .'^iGl 

criticism  on  above  in  that  it  is  often  granted  as  a  matter  of 
justice   where   innocence   is   manifest — note 565 

time  should  always  be  allowed  to  apply  for  a  pardons-order 
of  Supreme  Court  of  Tennessee  suspending  sentence,  of 
branding  in  hand,  until  pardon  could  be  applied  for — notes  656 
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PARDON  (Continued)— 

as  power  of  executive  to  pardon  and  of  courts  to  reprieve — 
see  caaea  and  notes 653,  656,  659,  662,  675,  680 

framers  of  conatitutions  did  not  Intend  the  power  to  pardon, 
to  conflict  witli  tlie  common  law  power  of  courta  to  auspend 
sentencea    , 675 

a  prisoner  after  aeventeen  yeara  imprisonment  was  pardoned 
and  the  legialature  gave  him  right  of  action  against  the 
State;  but  it  was  held  that  to  recover  he  mual  show  that 
he  was  innocent. .  j 561 

PAROL  TESTIMONY— 

Incompetent  to  prove  a  record 497 

PEDDLERS— 

see,  Hawkebs  and  Peddlers. 
PERJURY— 

perjury  may  be  committed  in  one  State,  by  taking  oath  to  a 
matter,  required  to  be  sworn  to  by  the  laws  of  another 
State — comity    591 

in  New  York,  held,  that  a  denial  of  memory  of  facts  may  be 
perjury,  and  that  the  falsity  may  be  shown  by  circumstances 
and  by  other  crimes  of  which  witness  had  knowledge 576 

falsity  must  be  proven  by  two  witnesses  or  one  witness  to  the 
fact,  corroborated  by  other  testimony,  etc 572,  584 

Insufflcient  corroboration   572 

may  be  committed  in  a  voidable  proceeding 567 

perjury  may  be  as  to  matter  going  to  the  credit  of  a  witness..  597 

Indictment,  charging  the,  "substance"  of  false  testimony,  is 
insufflcient v. 567 

variance — indictment  described  a  judicial  proceeding,  as  a 
preliminary  proceeding  of  one  warrant  against  two  persons; 
proof,  two  warrants  against  separate  persons — fatal 567 

variance — brief  on  variance  in  perjury  cases — notes 602 

Indictment  should  charge  the  perjury  as  knowingly  done;  If 
not,  such  proof  is  not  admissible — must  specifically  aver 
falsity — indictment  which  will  not  sustain  a  conviction,  la 
no  bar  to  another  prosecution 286 

on   preliminary   examination   the   materiality   of   the   alleged 

false  testimony  must  be  shown 604 

POLICE  POWERS  AND  REGULATIONS— 

see  Constitutional  Law. 

PLEA  OF  NOT  GUILTY— 

puta  et  ips'je  ♦he  entire  charge,  and  should  bf  ro  treated  in 

the   iuatructiona   608 

PRACTICE— 

joint  and  separate  trials — certiorari  to  bring  up  the  record  as 

to  ♦he  finding  of  the   indictment — motion   for   continuance 

restj  in  aound  discretion  of  the  court 1 

where  the  only  witness  not  related  to  accused,  was  absent 

with  small  pox,  a  continuance  should  have  been  granted...  681 
after  argument  in  Supreme  Court,  record  may  be  amended...  21 
death  of  appellant  aljates  the  entire  proceeding  and  releases 

sureties    615 

failure  of  record  to  show  an  order  to  try  at  sessions  cannot 

be  raised  for  the  first  time  on  error  (N.  J.  case) 423 

a  question  raised  in  a  State  court  solely  as  a  State  question 

will  not  be  reviewed  as  a  Federal  question.. 241 

question  of  guilt  or  innocence  not  to  be  raised  for  first  time 

on  appeal   307 
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PRACTICE  (Continued) 

right  of  the  State  to  appeal  from  a  judgment  on  plea  of  former 
jeopardy — discharge  of  disagreeing  jury  no  bar,  if  court 
acts  within  sound  discretion. , 309 

duty  of  judge  to  pass  upon,  bill  of  exceptions 31 

writ  of  supervisory  control  to  review  discharge  upon  habeas 
corpus  and  denial  of  leave  to  file  information — Montana  case  604 

on  writ  of  habeas  corpus,  proceedings  of  examining  magistrate 
may  be  reviewed — if  sheriff  is  respondent  he  may  appeal 
and  may  engage  counsel — order  of  court  below  res  adjudicata 
until  reversed — requisites  of  warrant  of  commitment 332 

where  the  right  of  counsel  is  questioned,  a  party  may  be  heard 
on  that  question  by  counsel 332 

clerk  of  court  may  take  verification  to  an  Information — no 
leave  to  file  necessary — mis-trial  for  burglary,  trial  for 
larceny — Nebraska  case    462 

two  tried  for  adultery;  one  acquitted  and  the  other  convicted 
— testimony  competent  against  one  but  not  competent  against 
the  other  , 611 

error  to  read  in  evidence,  the  complaint  on  which  accused  was 
arrested    305 

error  to  permit  name  of  witness  to  be  endorsed  on  informa- 
tion during  the  trial  28 

exceptions  pendente  lite  to  overruling  of  demurrer  to  indict- 
ment— Georgia  case   429 

as  to  bill  of  particulars 433 

accused  right  to  inquire  into  impressions  formed  by  juror 
from  testimony  against  a  co-indicteo 616 

demurrer  to  criminal  complaint  not  waived  by  pleading  over — 
fine  for  violating  city  ordinance  in  Vermont  gbes  to  the 
State    198 

general  order  to  strike  out  all  hearsay  testimony,  without 
specification,   is   error 175 

as  to  exf   se  for  delay  in  filing  plea  of  former  adjudication...  302 

an  objec  \  specifying  the  whole  testimony,  is  not  good,  if 
part  Is   admissible 294 

statute  requiring  commissioners  to  state  residence  of  each 
juror,  does  not  entitlQ  accused  to  list  of  residences 696 

self-crimtnating  testimony  given  in  another  case  admissible. . .  611 

sworn  olllcer  in  charge  of  jury — discharge  of  jury  for  failure 
to  agiee  253 

PREJUDICIAL  ERROR— 

error  presumed  to  be  prejudicial   (51) 46 

error  prejudicial,  unless  it  is  clear  that  It  could  not  have 
prejudiced  the  parties  rights 497 

prejudicial  error  to  read  in  evidence  "the  affidavit  on  which 
accused   was  arrested •  •  •  ^^^ 

abuse  of  discretion  in  relation  to  cross-examination  of  a,  wit- 
ness— irrelevant   testimony    175 

PRELIMINARY  EXAMINATION— 

on  charge  of  perjury,  materiality  must  be  shown — practice  in 
Montana   604 

testimony  of  deceased  witness  on  preliminary  examination, 
same  matter  but  different  charge  not  admissible 644 

PRESUMPTIONS— 

in  adultery  cases "8 

proof  of  a  certain  month  is  presumed  to  be  in  the  current  year  209 

PRINCIPAI.— 

when  an  absent  person  Is  a  principal 1 
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PRIVILBGB— 

of  a  witness  against  self-incrimination 97 

PROCEDURE— 

testimony  of  deceased  witness  taken  at  a  previous  trial,  ad- 
missible      627 

testimony  of  a  deceased  witness  taken  at  a  preliminary  ex- 
amination regarding  same  matter,  but  upon  a  different 
charge,  not  admissible   ' 644 

testimony  of  absent  witness,  taken  at  a  previous  trial,  not 
admissible  634 

methods  of  prosecution  denounced 627 

RAFFLE— 

distinction  between  a  raffle  and  a  lottery 649 

RAPE— 

evidence  of  good  character  entitled  to  great  weight — error  to 
cross-examine  character  witnesses  as  to  what  their  opinions 
would  have  been,  had  they  known  that  accused  was  divorced 
on  account  of  cruelty,  and  to  cross-examine,  as  to  specific 
matters  of  the  divorce — error  not  cured  by  ruling  out  the 
proof  of  the  dlvorc'? 41 

conviction  for  rape,  on  indictment  for  murder,  void 382 

REASONABLE  DOUBT— 

evidence  as  a  whole  should  be  clear  and  convincing,  entirely 
satisfying  the  minds  and  consciences  of  thy  jurors — not 
simply  probabilities  of  guilt — evidence  unreliable — judgment 
reversed  and  the  accused  discharged 616 

circumstances  Insufficient  to  remove 53,  55 

as  to  identity 425 

as  to  an  alibi,  sufficient 616 

when  the  general  charge  is  plain  as  to  reasonable  doubts,  it 
is  not  error  to  refuse  specific  instruction,  which  was  proper 
and  should  have  been  given 175 

RECEIVING  STOLEN  GOODS— 

knowledge  obtained  after  receiving  is  not  criminal  knowledge 
— acquittal  for  burglary,  no  bar 290 

RECORD— 

record  of  a  finding  of  the  indictment  is  essential — what  is 

sufficient    . . « 1 

amendment  of  record,  after  argument  in  the  Supreme  Court..     21 
record  may  be  used  on  writ  of  habeas  corpus  to  impeach  the 

warrant  of  commitment — requisite  of  judgment  of  conviction  382 
failure  to  show  an  order  for  a  trial  at  sessions  does  not  affect 

the  merits  and  cannot  be  raised  for  first  time  on  appeal — 

N.  J.  case  423 

Improper  seizure  of  a  letter  under  a  search  warrant — record 

not  clear  but  infereif^e  taken 686 

REMISSION  OF  SENTENCi<>- 

after  the  adjournment  of  the  term  the  judge  cannot  remit  a 
sentence   653 

REPRIEVE— 

power  to  grant  exclusive  with  the  executive 653 

Governor's  action  not  subject  to  judicial  review 662 

power  to  reprieve  concurrent  with  executive  and  judiciary — 

cases  and  notes  659,  66i,  675,  680 

Sir  Matthew  Hale's  views — notes 662 

see  also,  Judicial  Repbikves. 
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RES  GESTAE— 

statement  of  Injured  person  made  a  few  minutes  after  robbery      1 

same  as  to  homicide  case 10 

RESTRAINT— 

-a  prisoner  permitted  to  visit  a  eiek  cliild  is  still  under  restraint 

and  may  sue  out  a  writ  of  habeas  corpus 400 

REVENUE  STAMP  ACT  OF  1898— 

unconstitutional    135 

RIGHTS  OP  THE  ACCUSED— 

courts  of  last  resort  should  Ruard  the  rights  of  the  accused..     41 
court  reluctant  to  set  aside  the  conviction;  but  must  do  so,  or 

violate  fundamental  principles   (422) 418 

liberal  latitude  in  examining  jurors 616 

right  to  have  witnesses  present 681 

right  to  suspension  of  sentence,   that  he  may  apply  for  a 

pardon — note  656 

right  to  suspension  of  sentence,,  that  he  may  apply  for  a  writ 

of  error   659 

RIGHT  OP  RAILWAY  TRAINMEN  TO  CARRY  WEAPONS— 

conviction  of  a  negro  porter  for  carrying  a  pistol,  reversed...  683 
ROBBERY— 

statement  of  victim  a  few  minutes  after  the  robbery,  ad- 
missible as  part  of  the  res  gestae 1 

ROCKING  PASSENGER  TRAIN— 

see  Assault  with  Intent  vo  Mubdeb. 
ROGUES  GALLERY— 

improper  testimony  as  to  accused's  picture  in  rogues  gallery..  412 
SEARCH  AND  SEIZURE— 

letter  unlawfully  seized  under  search  warrant  for  stolen  goods, 

not  admissible  in  evidence 686 

SEARCH  WARRANTS— 

gaming  implements  need  not  be  as  particularly  described  riS 
stolen    goods — constitutional    law — construction    of    Illinois 

statutes  689 

SELF-DEFENSE— 

instruction  in  relation  to 485 

SELF-INCRIMINATION- 

guaranty  against 97 

testimony  voluntary  given  in  another  case  admissible 611 

letter  improperly  seized  not  admissible 686 

SENTENCE— 

suspended  sentence  may  be  revived  after  the  term  has  expired  675 

sentence  cannot  be  changed  after  expiration  of  the  term;  nor 
punishment  remitted  653 

a  sentence  that  accused  be  branded  in  the  hand  should  be 
suspended  until  he  has  time  to  apply  for  a  pardon— Ten- 
nessee case — notes   ^ 656 

sentence  should  be  suspended  until  writ  of  error  can  be  ap- 
plied for 650 

SPECIFIC  CRIMINAL  INTENT— 

an  indictment  charging  assault  with  intent  to  murder  a  per- 
son named,  is  not  sustained  by  proof,  that  accused  threw  a 
roclt  in  a  crowded  passenger  train  with  sufficient  force  to 
destroy  life,  which  came  near  the  person  named,  who  was 
a  stranger  to  the  deceased;  such  evidence  tended  to  prove 
the  statutory  offense  of  "rocking  a  passenger  train" 694 
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SPECIFIC  CRIMINAL  INTENT    (Continued)— 

upon  the  principle,  that  where  a  statute  is  based  on  a  specific 
intent  to  commit  a  crime,  or  do  an  injury,  such  intent  must 
appear  in  tLe  evidence,  and  that  it  is  not  sufficient  that  the 
act  would  have  a  natural  tendency  to  produce  the  injury  or 
result  in  such  crime,  see  11  Am.  Cr.  R.  155,  notes. 
SPIRITUALISTIC  SEANCE— 

conspiracy  to  defraud,  by  giving  a  spiritualistic  seance 88 

STAMP  ACT  OP  1898— 

unconstitutional 135 

STATUTES— 

where  an  exception  is  in  the  declaratory  part  of  the  statute, 
and  not  In  a  proviso,  it  devolves  on  the  prosecution  to  take 
the  case  out  of  the  exception,  both  by  pleading  and  proof..  203 

"it  does  not  suffice,  in  a  criminal  statute,  that  its  purpose 
should  be  manifest.  To  be  effective,  that  purpose  must  find 
expression  in  its  language  as  required  by  legal  rules.  Courts 
may  be  authorized  sometimes  to  restrain  the  generality  of 
the  terms  of  a  law  so  as  to  exclude  from  its  operation  ex- 
ceptional cases,  but  not  to  enlarge  the  terms  of  a  limited 
law" 272 

see  also.  Construction  of  Statutes. 

SUSPENDED  SENTENCE— 

a  suspended  sentence  same  as  a  reprieve  or  respite — note. . . .  180 
sentence  should  be  suspended  to  permit  accused  to  apply  for  a 

pardon — Tennessee  case — notes   656 

sentence  should  be  suspended  to  allow  time  for  a  writ  of  error  659 
suspended  sentence  may  be  revived  at  a  subsequent  term  of 

court   675 

TRAILOR  CASE— 

account  of,  by  Abraham  Lincoln 59 

THREATS— 

uncommunicated  threats   against  deceased   not   competent  to 

show  motive  to  leave  the  country — hearsay  testimony 175 

threats  by  deceased  against  accused  are  admissible  whether 
communicated  or  not 681 

TRAVELER- 

a  railway  porter  is  a  traveler  within  the  Tiexas  statute  permit- 
ting travelers  to  carry  weapons 683 

TRIAL— 

"from  the  time  when  advancing  civilization  began  to  recognize 
that  the  purpose  and  end  of  a  criminal  trial  is  as  much  to 
discharge  the  innocent  accused  as  to  punish  the  guilty,  it  has 
been  held  that  evidence  against  him  should  be  confined  to 
the  very  offense  charged,  and  that  neither  general  bad  char- 
acter, nor  commission  of  other  specific  disconnected  acts, 
whether  criminal  or  merely  meretricious,  could  be  proved 
against  him.  This  was  predicated  on  the  fundamental 
principle  of  Justice  that  the  bad  man  no  more  than  the  good 
ought  to  be  convicted  of  a  crime  not  committed  by  him"...  497 

in  the  administration  of  law,  courts  must  be  governed  by  the 
law  of  the  land 468 

court  erred  In  remarking  that  certain  testimony  might  not  be 
part  of  the  res  gestae,  but  was  admissible  as  corroborating 
testimony  608 

trial  before  a  disqualified  Judge  is  a  nullity 481,  483 

where  the  law  requires  a  trial  by  Jury,  the  court  cannot  try 
case  without  a  Jury 
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TRIAL  (Continued) 

statement  of  counsel  not  supported  by  evidence 497 

sworn  officer  In  charge  of  Jury — discharge  of  jury  for  failure 

to  agree  253 

discharge  of  Jury  for  failure  to  agree 309 

accused  had  no  right    to    read    to  Jury    opinion  reversing  a 

previous  conviction  in  same  case 485 

VARIANCE— 

proof  must  conform  to  bill  of  particulars — conspiracy  case 433 

indictment  charging  accused  as  a  principal,  is  not  sustained 

by  proof  that  he  was  an  accessory 1 

charge  of  conspiracy  to  defraud  one;   sustained  by  proof  of 

conspiracy  to  defraud  any  one 88 

contra,  doctrine — notes 91-94 

false  pretenses — pretense  alleged  to  have  been  made  to  one 
member  of  a  firm  not  sustained  by  proof  that  it  was  made 
to  another  member  of  the  firm — pretense  to  apply  to  one 

purchase,  does  not  of  itself  apply  to  another  purchase 238 

false  pretenses — averment  of  contract  for  sale  of  land,  and 
subdequent  that  the  land  was  still  unincumbered,  is  not  sus- 
tained by  proof  of  mortgage  given  on  same  dfiy  as  sale 234 

forgery — indictment    gave    word   as    "labor,"    while   proof   is, 

"labober,"  "labolos,"  or  "labol)os";   variance  fatal 271 

perjury — allegation,  false  swearing  in  proceeding  of  one  war- 
rant against  two  persons,  not  sustained  by  proof  of  two  war- 
rants and  for  separate  persons 597 

perjury — brief  on  variance  in  perjury  cases — notes 602 

an  acquittal  on  charge  of  bigamy  with  "Gussle  Shingler,"  not 
sustained  by  proof  of  bigamy  with  "Bessie  Shingler" 294 

VENUE— 

proof  that  private  prosecutor  lived  in  Walker  county  and  was 
assaulted  at  bis  home,  is  proof  of  venue 209 

WAIVER— 

if  the  Constitution  requires  trial  by  jury,  it  cannot  be  waived.  253 

WARRANT— 

requisites  of  a  warrant  of  commitment 332 

warrant  of  commitment  to  penitentiary  is  prima  facie  author- 
ity, which  may  be  lmpea'?hed  by  the  record 382 

search  warrant — description  of  gambling  implements 689 

WITNESS— 

privilege  against  self-incrimination 97 

privilege  of  person  against  seizure  of  letter  to  be  used  against 

him    686 

competency  of  youthful  witnesses 695,  606 

notes,  thereon  704 

deceased  witness — testimony  of,  taken  at  a  former  trial  of 

same  case 627 

testimony  of  deceased  witness  taken  at  a  preliminary  examina- 
tion on  same  matter,  but  on  a  separate  charge 644 

absent  witness,  testimony  of,  M  a  former  trial  of  same  case. . .  634 
Impeaching   witness,    not   to   be   asked    in   the   first   instance 
whether   he   would   believe   the  witness,   sought  to  be   im- 
peached, under  oath 423 

feeling  of  witness  toward  parties,  always  a  subject  for  inquiry  207 
error,  to  permit  name  to  be  endorsed  on  the  information  after 
the  trial  is  commenced 28 
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